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PREFACE 



TO 



MR. BROWN'S FOURTH VOLUME. 



IT seems necessary to inform the Profession, that the last part of 
the Fourth Volume, which concludes the Work, was printed in 
the life-time of the late Mr. Brown^ down to the case of CoUis v. 
Swayne^ p. 480 : the remainder, (except some trivial omissions, a 
part of the Index of Contents, and the Table of Cases,) was 
left complete for publication. 

A professional friend of the deceased, anxious to pay this last 
tribute of respect to departed merit, has undertaken to supply 
those omissions and superintend the correction of the press. It is 
hoped, that this posthumous part will meet with the like &vourable 
reception, as the former ones, and that such an interference will 
not prejudice the credit of a work, which although it may partake 
of that frtulty so necessarily incident to human productions, must 
be esteemed, as a valuable collection of many important decisions, 
and remain a memorial of the meritorious industry of the very 
learned and truly respectable reporter. 



Middle Tewpie, 
Juiy, 1794. 
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Parker against Prout. 

miuioners 

(Reg. Lib. 1791. B. fol. 327. b.) jlshhurst, 

muon, 

nj^HE plaintiff having prevailed in some of the exceptions to the 'Prwedct. 
-*- Master's report, a question arose, whether he should take out the [A party hsT- 

deposit, or it should be divided. ing prevailed in 

The Register said, that where the exceptant prevailed in any of the •?*** "^aT" 
exceptions, he was entitled to the deposit. Mtat^'srmon, 

Ordered accordingly (2), by two Lords Commissioners, in the absence uid/aUed in 
of Lord Commissioner Ei/re. others^ the 

Court m this 
mstance ordered the deposit to be returned.'] iThe Court hat, hotoever, of late years ordered the dejiosii to be 

(1) The Profesion will see, from the Editor^s notes on Cookson ▼. EUitoUf anlea, 
SvoL S58. note^ that this was the course adopted there, (A. D. 1787») ythere part of a 
mifjk ezecptioii had been allowedt and the remainder over-ruled. For the more Jrequeni 
omrtef m modern timet, afdmiing the deposit, see Dawton v. Budc^ 2 Madd. Rep, 184. 
aad the eases tfaare collected. 

(8) Deposit otdcfvd to be returned. R. L. 

Vql. IV. B 



2 



Cases AnairEB and DETEnMiNKO 



1792. 



C*2] 

Lords Coni- 
tnusioners 
Byrtt Athhurstt 
and WUaotu 

[& C. 1 Vcs. 
jun. 486.] 

A codidl duly 
attested to pass 
real estate, 
annexed by 
testator to his 
will of lands, 
is a republi- 
cation of the 
will, and shall 
pass afker-pur- 
chased lands, 
though not 
Dientioned.(l) 

Where there 
ba mortgage 
term out- 
standing, it 
will beabar 
to a recoTery 
in qectment 
at law, even 
between heir 
andderisee, 
claiming sub* 
jecttothe 
charge: the 
only remedy 
therefore in 
such a case is 
in a court of 
equity. 



[*3] 



[•] Barnes against Crow, 

(No Entry.) 

Vf/^ILLIAM BALCOMBE being seised and possessed of real and 
personal estate, made his will, bearing date 29th Novembery 1784, 
duly attested to pass real estate, and thereby gave and devised all his 
messuages, Sfc*^ and all other his real estate, situate at Fevershanty in 
the county of Kenty or elsewhere, to the plaintiffs in trust to sell, and 
dispose of the money arising therefrom, in the manner thereby directed. 
After making the said will, the testator made a codicil thereto, bearing 
date 5th November, 1785, not duly attested to pass real estate, and 
by which he made some provisions arising from the marriage of one of 
his daughters. After the making and publication of his will and such 
first codicil, he contracted with Richard Norton j for the purchase of an 
equity of redemption of premises in Fever shanty tlien in mortgage to 
Mary Hulbard, for a term of fi\e hundred years, and Richard Hortony 
by indentures of 2d and 3d January y 1786, conveyed to testator and his 
heirs, the premises, subject to the mortgage debt, and Mary Hulbard 
dying before the mortgage money was discharged, the executors by in- 
dentures of 4th Septembef-y 1786, in consideration of the payment of the 
mortgage money and interest due, conveyed (by the direction of the 
testator) the term of five hundred years to Thomas Roper, and the tes- 
tator covenanted to pay the mortgage money, and entered into a bond 
to Roper for that purpose. Afler this transaction. the testator made an- 
other codicil to his will, dated 27tli October y 1788, whereby he madb 
some alterations in the state of his affairs, and disposed of a leasehold 
estate, but which did not mention the lands purchased since the date 
of the will, which concluded thus : " In witness whereof I the said tes- 
tator William Balcombe have to this my writing contained in this, and 
part of the preceding sheet of paper, which I declare to be a codicil to 
my said last will and testament, and which is to be accepted, and taken 
as part thereof, set my hand, 4*^., and the execution thereof was attested 
by three witnesses. 

The first codicil was begun and partly written upon the last sheet of 
the testator's will, and was a continuation from [*] the foot of the said wiU, 
and the second codicil was begun, and pattly written upon the last sheet 
of the first codicil, and was a continuation from the foot of the said first 
codicil, and the testator's will and codicils were annexed to each otheK, 
by, or at the request of the testator. 

The defendants who were heirs at law and in gavelkind of the testator, 
having got into possession of the lands purchased after the will, the de- 
visees in trust filed the present bill, submitting that the latter codicil 
was a republication of the testator's will, and that the after^purchaseci 
lands passed therebjr, and praying a declaration to that purpose, anil 
that the defendant might be decreed to deliver to the plaintins posses- 
sion thereof. 

Mr. Solicitor General and Mr. Hall for the plaintiffs. 

There are two questions, 

1st. Whetlier the after-purchased lands passed by the codicil, oper- 
ating as a republication of the will. 

2d. Whether, supposing they did not pass, the personal estate of the 

(1) Sec also Pi^ott v. Wnlltr, 7 Vet. 92. et tcq.y IJuImc v. Heygate, 1 MenTsle, 285., 
and Howlctf v. Fyton, 2 Merivalc, 123., with the seTcral cases there cited and com- 
meuted on. It appears settled, from tfacve authorities, that such a codicU wiU always 
cptrtie as a republicatioa unless an intention to the contnu'y be mamfiut. 

testator 



IK THK Court op Ciiancsry. 



testator was not liable to discharge the incumbrances in favour of tlie 
heir at law. 

As to the second question, they said it was not necessary to give the 
Court much trouble. Where a person purchases an estate, subject to a 
mortgage, it is not his debt, and his personal estate shall not exonerate 
the mortgaged lands; for this position were. cited Shafto v. Shajlo^ 
(Mr. Cox 8 note on 2 P. Wms. 66^). D. of Ancaster v. Mayer, (an/e, 
ml. L p. 454.) Tweddel v. Tweddel, {ante, vol. ii. p. 101. 152.) Earl 
of Tankerville v. Fawcet, (ibid. 51.) 

As to the first pointi a question can hardly be raised that the codicil in 
this case is a republication of the will, so as to affect the after-purchased 
lands* The words of the will are general words, they constitute a gift 
of all his lands in the county of Kent and elsewhere, so that had he 
been seised of these lands, at the time of making the will, the words 
were sufficient to pass them. Then he actually annexes the codicil 
[*] to the will. With respect to the e£Pect of the actual annexation of 
a codicil to a will, it was settled in the case of Downing College, 3d Jtdy, 
1769» (Attorney General v. Lady Downing, Amb. 571*) that the annex- 
ation of a codicil, even relative to personal estate only, would operate 
as a republication of a will of lands. 1 Roll. Abr. 618., cited there, 
mentions annexation as one way by which a codicil republishes a will. 
So Dyer, 143. a. The same doctrine was held in two cases cited in 
Attorney General v. Downing (Lytton v. Lady Falkland, and Lord 
Lanulown*» case). The same point is held, 2 £q. Abr. 775. In Acherlu 
T. Vernon in the same book, 565., Comyn's Rep. 381., and 3 Bro. Pari. 
Cas. 107«» the codicil was not annexed, but there was an express re- 
fereooe to the will, and it was held to be a republication : the words 
there were, '' I direct this codicil to be taken as part of my will.*' The 
caie of Jackson v. Hurlock (Amb. 487.) was relied upon in Attorney 
General ▼• Downing. In Carte v. Carte, 3 Atk. 174. Potter v. Pottery 
1 Vesey, 4S7. Gwson v. Lord Montjbrt, 1 Vesey, 485., the execution 
of a codicil will amount to a republication. In Coppin v. Fernyhough^ 
(aniey vol. ii. p. 291.) Lord Thurhw held it to be a republication as 
ipeMng again of the will. Here the codicil was annexed previous to 
me publication of it. 
^lr. Sekoyn and Mr. Abbot, for the defendants the heirs at law. 
The estates in question are estates in Kent, subject to the custom of 
gavel-kind. The defendants arc customary heirs, and are in by descent. 
It ia contended, on the other side, that the second codicil amounts to a 
republication of the will, we contend that it is not sufficient to re-^ 
publish it. The first codicil ratifies and confirms the will ; there are no 
tach words in the second codicil. But they contend that though there 
is DO express republication, the circumstances shew it to be intended 
to operate as such, and they argue this from the annexation and attest- 
stion of the second codicil. The principle is, the intention to republish^ 
Dyer, 148. margin. The earliest cases of republication are, by parol 
decburations of the intent to republish: the next by written de- 
claration, which is now the only mode by which a will can be re- 
pobliahed. 1 Roll. Abr. 618. Montague v. Jefferies, the mere appoint- 
oient of new executors is [*] not sufficient as to lands, Copley v. Copley, 
1 Wms. 147. The case from a manuscript note appears to be thus : Sir 
Godfrey Copley^ after having made his will, purchased lands, and after- 
wards made a codicil, and appointed it to be part qfhis will. Sir Joseph 
Jekyll saidy these word were useless, for it was only what the law made 
it. With respect to annexation, it is true, that, in the early cases, that 
was supposed to be sufficient to shew that it was intended as a repub- 
lication ; yet, by subsequent cases, the mere circumstance of annexation 
will not amount to a republication, Sympson s\ Hornsbyt Free. Ok 
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,^792. ^39., 2 Vern. 722. S. C* In Cholmondeley v. Cholmondeleyy cited 1 Viesey, 

I i^y ■■ f 499.» the codicil did not pass the after-purchased lands. In PoUer v. 

"Sarvks Potter 9 1 Vesey, 4-37., Sir John Strange thought the republication de- 

mtinti pepded on the subject matter, not the annexation. In Gibson v. Lord 

Crow. Mont/ort, 1 Vesey, 485., Lord Hardwicke thought it did not turn on the 

annexation, because, in fact, that circumstance amounted to no more 

tlian the inference of law. Then it amounts to mere reference; but 

ther^Js. no case where mere reference is sufficient. The case oiAcherley 

V. Vernon^ in the^ House of Lords, was in strong and express words* 

The only other mode of etidence by which the intent to republish is to 

be proved, is by the attestation, and the only clear rule on that aubj^ajCt 

is, that a codicil of personalty (not attested according to the statuteto 

pass lands) will amount to a republication of a will of personalty. X<oxd 

ThurloWf in the case of Coppin v. Fem^hough, said, that was sufficient 

for him to decide upon. As to the other proposition that a codicil 

executed according to the statute shall amount to a new publication of 

a will of land, there is no case to be found to that purpose. Gibson v. Lord 

Montfort was decided on different groundsv Lord Hardwicke speaking 

of the doctrine, there says, *^ that wiU make every codicil executed ac- 

" cording to the statute of frauds, do, though it relates only to personal 

" estate ; for a codicil is undoubtedly as a further part of tlie last will, 

** whether it is said so or not.'' AnA it appears by the report of the 

same case, in Amb. 93.y (by the name of Gibson v. Rogers)^ that tliere 

was no determination on that point. The reason of the rule (supposing 

it to exist) is this, dmt tlie Court sees the act of attestation accoroing to 

the statute, of a codicil of personalty, which shews that there was an 

intention to act upon land, which can only be by operating as a repub- 

[ <6 ] Hcation. But here it is [*] a different case from tliat of a codicil 

mer^el^r'^oting upoo a personal estate ; because, in that case, there is no 

other method of accounting for the attestation by three witnesses, but 

the intention to republish. Here, the testator acts, by the codicil, on 

fin estate which he took to be real, though it turns out to be personal : 

we must argue upon the testator's apprehension of. the matter, and that 

was that intending to act upon an estate which he imagined to be real, 

he attests the codicil in the only way that could pass it. Then, they 

ask, tliQt, having two estates the Court should refer the codicil to an act 

which the testator does not say should be attested by it. If he meant 

to -pass these lands, it is extraordinary he did not mention them. Then, 

if it is doubtful what the intention of the testator was, the Court will not 

make a declaration to xeipublish the will, and thereby disinherit the heir 

mho Rover can be disinherited without implication plain. 

. . Wjtji respect to the other point in tnis case ; notwithstanding the 

,aQthoritie8 cited on the other side, the heir has a right to have the 

estate exonerated. It is different from those cases, because the 

testator here purdiased the lands with the mortgage upon them, and 

4gfo$fiated into a covenant to pay the mortgage, and gave his own bond for 

1^ ihoneyVby whiph he made his executors liable to the payment of it. 

It is. like the case of Parsons v. Freeman, Amb. 115. 

Mr. Mitford and Mr. Alexander (for defendants in the same interest 
with th^ piainti&) argued in support of the codicil operating as a re- 
f )ubIication. It is necessanr to make a distinction between the pases on 
the subject, as they are before or after the statute of frauds ; that statute 
having made it necessary for a republication to be attested by three 
witnesses : still there is a great analogy between those cases, all of them 
.turning on this principle, that if there is a clear intention of tlie testator 
to republish the will, the codicil shall amount to such republication. 
Jit is argued that it must have sufficient expressions fox the purpose. If 
the codicil contained the words, *< ratify and confirm/* there could be 

. no 
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no doubt, ink csuic where the codicil was duly attested to pass land. If 1792. 

the win had been revoked by act duly attested, such a codicil would "^ 

revoke the revoqation, and set up the will again. Another effect [*] of 

such -a oodidt would be to enlarge the words, and to make them pass 

after-acquired property ; enlarging the operation^ though not the sense 

bf the ininfa ox the will, and bringing the date of the will down to that 

of the codfdl. Jackson v. Hurlocky is a case in point to decide that, 

and the cases cited prove thfr position. Lord HardwickCf in tSihson v. 

Lord Mmttfbfii considered their cflTect as beint^ that the codicil duly 

attested would pass after-purchased lands. IliQ AUornci/ General v. 

DotDMiiig' is Tery shortly s£ated; the words of the codicil do not appear. 

But in spiAking of Hutton v. Simpson, 2 Vern. 722., where it is said, 

** that Kiqiifsin^ a codicil to a will, if it relates only to personal estate, 

** wilf' not operate as a republication,^ Lord Camden says, <' I am of 

** opinion that either the report is mistaken, or that it is not law." In 

the. case of Carkton v. Griffin^ 1 Burr. 549. where the will was upon 

loose sheets (2), the publication of the last sheet was held a sufficient 

publication/ Nothing can be so strong as the internal evidence in the 

present case. Here the only difference from Carieton v. Grijfin is, that 

the papers are not distinct. It is clear,, in the present case, the testator 

had nis real estate in contemplation when he did the act. Lord Camden 

and Lord Norikington^ were both of opinion that words directing the 

codicil to be taken as part of the will amounted to a republication. 

With respect to the other point, this is expressly within the cases cited 
before. Tne party giving his owu bond for the charge is not* sufficient 
to entitle the heir to have the estate exonerated. Perkins v. Dayntun 
(in Mr. Co£t note on 2 P. Wms. G64.) is a stronger cose than the 
prtresent. 

The cause stood over to the next day of causes, when, 

Lord Commissioner Eyre pronounced the judgment of the Court to 
this effect. 

This cause stood over, in order that the Court might look into the 
cases of Aeherty v. Vernon^ and tlie Attorney General v. Doxionin^. 

The question might be considered as of great difficulty, if it was not 
so determined, that ihe Court is not at liberty to review [♦} it : because [ *8 ] 
the two cases seem to be directly oppoi^ite. But it appears that Acherly 
V. Vernon is determined ; and it is a case of such authority that every 
thing must give way to it, and must be considered as determined by it. 
It is a,case of great weight, because it was first determined by Lord 
Macclesfield^ and affirmed by the House of Lords, after questions put to 
the judges. It was there held that the codicil '' ratifying and confirming 
'* the will,** amounted to a republication, and became incorporated with 
it. It is matter of deduction from thence, that the publication of such 
a codicil In the presence of three witnesses, is a republication of the 
will. 

Ihere are four cases stated, in the report of that case, as having been 
cited ; two of which seem of importance. In the first (Lvtton v. Lady 
Falkland) the words were, '* I moke this codicil, which I will shall be 
^ added to, and be part of the will I have foii^merly made." Here was a 
manifest reference to the wiH, and a declaration that the codicil was meant 
to confirm it, and all that annexation relied upon in the Attorney General 
V. Downing* Lord Cowper, assisted by Sir John Trevor^ Master of the 

• 

(2) // wat not on loose sheets, but the whole was upon one and the same sheet. See tha 
npoat. The tntotor, there, fint wrote a w\\\ which was unattested, he afterwards wrete 
a-codicU opua the same sheet which he subscribed in the presence of three witaesses, and 
taking up Uie sheet of paper, declared tt to be i^ will in the presence of three witnesses, 
sad then requested them Co attest it, which they did. Thib was held to be a good pub- 
licttkm of the wbds cooteols of the sheet. 
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17Q2. Rolls, Lord Chief Justice Trevor, and Mr. Justice Tfaci^ decreed itwA« 
no republication, << because since the statute 29 Car. 2. there can be no 
*' devise of lands by an imph'ed republication ; for the paper in which 
« a devise of lands is contained, ought to be re-executed in the preseinc^" 
C»oir. u q£ ^|,|.gg witnesses." This was on the 16th June, 1708. 

In the other case Penphrase y. "Lord Lansdovm, 11 Ann, upon the 
Earl of BaM's will; the will was made 11th Oct. IGSl-, and only exe- 
cuted: but on the 15th August, 1701, the testator made a codicil, and 
sending for seven persons, published it in these words : ** This is my 
** will, and J publish this codicil as part thereof.'* Here was a strong 
republication of the will ; but it was held by Parker C* J. and the Court 
of King's Bench to be no republication, for since the statute 29 Car.S. 
there shall be no republication by implication, but the will must be re* 
executed, otherwise a devise of lands shall not be good. But, at the 
importunity of the defendant, a special verdict was found. 
[ ^9 ] [*] Here is a rale of construction upon the statute of frauds, clearly 

expressed and positively laid down, by the first men of their day, and 
that early after tne passing of the statute, that there cannot be an implied 
republication; nothing ^ort of a re-execution of the will shall be 
sufficient. In Acherly v. Vernon it is clear, that Lord Macclesfield did 
not adhere to his own rule in Penphrase v. Lord Lansdoton, because the 
will was there (in Acherly v. Vernon) held to be republished without re» 
execution, and consequently must have been republished, notwith- 
standing the statute of frauds, by implication. 

If the rule first laid down by Covoper and Lord Macclesfield is not 
sound, and the will may be republished by implication, I do not wonder 
that- Lord Hardtoicke in Amb. 93. (Gibson v. Rogers) should express 
doubts on the special grounds upon which it was argued before nim, 
that a codicil executed before three witnesses might amount to a re- 
publication, and inclined to agree that every codicil duly attested may 
DC a republication of the will. 

If we disentangle ourselves from the rule, the declaration of the 
testator at the publication, as to a former will, must be admitted, 
because the codicil becomes part of that former will ; and the will being 
attested by three witnesses, the declaration is attested by three witnesses, 
and does not break in upon the principle of the statute. 

Before the statute, any declaration of the testator would have been 
sufficient. to republish the will: since the statute a re-execution seems 
not necessary, but the declaration must be in writing and attested by 
three witnesses. Witli respect to the words used in the declaration, 
Lord Hardtoicke might well say, in Gibson v. Rogers, that he could sec 
no great difference between the words used there, ** I desire that this 
'* codicil may be adjudged to be part and parcel of my will ;" and the 
words, ** I confirm or republish my will," which it had been admitted 
in the argument would have been sufficient. 

In the Attorney General v. Dotvning, Lord Camden supposed that a 
[*]0] particular intent to republish ought to appear, and [*^J that annexation, 
or a particular declaration, in the codicil, of the intent would be 
sufficient. 

If so, not only Lord Hardwicke*8 opinion, but Acherly v. Vernon 
cannot stand ; for, as there wad no express republication, but the testator 
ireferred to, and made alterations in the will, and gave demonstration 
that he considered it as his will — and that was considered as a re- 
publication : but he had it not in his intention to do any formal act to 
republish his will. 

I am inclined to stand upon the general proposition of Lord Hard' 
make, and to think that the will before us was republished. 

The present case has circumstances that seem to bring It within that 

-* of 
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of. tbc AUarneu General v. Downing. The testator meant his will to 
operate upoiviul his lands, and thought that the will was brought down, 
by the codicil^ to the time of his death. He has annexed the codicil to 
the will, not by wafers or folding them together, but by an internal 
annexation. So that, in fact, the whole was published together, at the 
time of publication of the codicil. But I am afraid of replying upon 
thfi^ jCir^uoHtances, for fear of intrenching upon the statute of frauds, 
bj.ir^'sif^. a republication out of evidence in its nature parol : I think it 
yieffjfT^ therefore, to rely on the general ground. 

.!!ttl« next question is, what will be the effect of this opinion upon the 
cuMfte f; upon which I have a doubt. The prayer af the bill seems to 
seek a declaration from us, that the codicil is a republication of the will, 
and acU on the after-purchased estate. The question of republication 
might ihave been tried at law in an ejectment. 

Mr. Holly for the plaintiffs, (in the absence of Mr. Solicitor General) 
stated, that the bill charged the estates in question to be affected by a 
mortgage term then outstanding, that the heir was in the possession, and 
prajfed that the defendants might deliver up such possession to the 
plamtiiis. That notwithstanding the case of BrUtom v. Peggfy 1 Term 
R^p. 758. and other similar determinations in the time of lOord Mans' 
JiMt in which it had been held, that, as between the heir and devisee a 
mortgage [*] term could not be set up to non-suit the plaintiff in eject- 
ment, but the plaintiff should recover subject to the charge ; yet in the 
subsequent case of Doe on the demise of Hodsden v. Staple^ 2 Term 
Rep. 684. a contrary doctrine had prevailed, it having been there deter- 
mioed, that a plaintiff must recover on a legal, not an equitable title, for 
that a mortgage may be set up as a bar to the plaintiff, even though he 
claim only subject to the charge ; therefore a court of equity alone could, 
in the circumstances of this case, administer relief. 

Lord Commissioner Eyre^ assented to this: and declared, that, in 
those circumstances, the ground for equitable interference was plain, 
and proceeded to pronounce the decree by which he 

Declared the will well proved, and the trusts to be carried into exe- 
cutioo, that the codicil is a republication of the will, and the afler-pur- 
chased estate passed thereby. 

After the decree pronounced, Mr. Mitford mentioned a case of 
Billing v« Turner^ before Lord Kenyon at the Rolls, where there was a 
siiailar decree. 

Lord Commissioner Wilson also added the case of [^Doe v. Davu^ 
Cowp. 158. as of the same sort, though relating to copyholds (3) ; andj 
Heylyn v. Heulyn^ B. R. 1.5 Geo. 3. Cowp. 130. where the codicil was 
held a repubucation, and observed, that the testator, saying *' I desire 
*' the codicil shall be part of my will" is equivalent to saying they shall 
be one instrument. 

(3) This ift from Lord Colchester *s MS. Notes, and Mr. Vesey, junior's Rep. p» 499. 
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. Selby against Selby. 
(Reg. Lib. 1791. B. fol. 424.) 
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THIS was a bill filed against the defendant, who claimed as heir at 
law of the late Thomas Jama Sdby Esq. It interrogated ffy 
.particularly, as to the ancestor or ancestors, under wbom the defeiraJnt 
= daimed, and, among other things, in what parish each and every of tbe 
persons by or through whom the defendant claimed to be heir at low of 
the testator, was or were bom, and in what parish each and every of 
JJH^^* ^ BUch persons was or were baptised, married, a^ buried respectively. 
:'™r!*l^ I ^^^ ^^ ^^ answer, the defendant said, he could not answer as la the 

' t ' 1^ J piaees of birth^ Sec* of some of his ancestors, or set forth to bis know- 
ledge or belief wnere or in what a^^, S^c. not using the word parish* • 

The Master, by his report, haci certified that he conceived tne answer 
to be sufficient to a common intent* 

To this report, the plaintiff took several exceptions, the first of which 
^as, that the Master ought to have certified the answer insufficient, it 
not having set fortli in what parish the persons named were baptiaed, ifc. 
Upon arguing these exceptions, it was contended by Mr. Sehtn^n and 
Mr. Ainge for the defendant, that the answer was sufficient, and that 
the particularity of these interrogatories would have been ground for a 
demurrer, and the case of Neuman v. Godfrey y (ante^ vol. ii. p. 382.) was 
mentioned, where the party havinr answered so much of the bill as 
related to his own interest, he was lield not compellable to answer the 
particular circumstances stated. 

On the other side, it was contended, by Mr. Solicitor General and 
Mr. RichardSf that it had been determined in the cases of Cookson v. 
' Ellison (antey vol.ii. p. 252.) Carttorigkt v. Hatdey^ (vol. iii. p.2S8.) and 
lately, in a case of Sh^)herd v. R^erts^ (ibid. 239.) that, even when 
the party might demur, if he submit to answer, he must answer fully* ^ 
' Lord Commissioner Eyre said, it had been constantly the practice in 
the Court of Exchequer, upon arguing exceptions, to aomit the question 
to be ar^ed how far the party was bound to answer the interrogatories 
'*but to him; but he shoula te glad to take advantage of the rule that 
Lord Thurlofvo had laid down, in particular cases, and to apply it to 
'^an(2), that, wherever 'the -party iis not obliged to answer the inter- 
rogatories put, he must take advantage of it by demurrer. (3) 

f. (1> Bee Cooksm ▼• EUhoHf aniea^ I toI. 252., Cartwrtght ▼. HaUkjff Shepherds, 

^\RobeHh .luid BaUr. ^oych anieof S vol. 238^ 239. 4S3., with the Edhor^i notes. It is 

. to be observed tbor^ are necessary exceptions to this rule in cases of penalty, fbrfehure, 

4ec See Mr. Beames*s Elero. PL 245. 27a with the notes, and '2 Ball & Beatt. 164. 

(2} See,, however, note (1 ), anlea, as to the eicepted cases of penalty, forfeiture^ &c. 

(3) The excq)tumt vtere allowed: a demurrer on the part of the defendant having been 
* long previously over-ruled by Lord Thurlota, From the notes of Lord Colchester, Sir 
• /. Simeon, and Mr. Cox. El vide Coop. Ca. Ch. 215, 214. 
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[•J Earl of UxBRiDGf: ahd Others against Lady Bailey [Bayly]. t.HS 3 



(Reg. Lib. 1791. A. fol. 565. b.) E^^ M ht Mn 

yfllLii by the younger children of Sir Nichobn Bailey, prayiw tbk a i"^!^'^' 
iiMf4eed of appointment, executed by Sir Nickolat Bailey, wad oemAng j^^g^ 
' Ait4)'Afoft:4 17679 might be set aside, and the plaintifb declared inititlea ^f^[iy] 
}*icMiA0f\MtA <«et apart to answer the disputed claini. Hmto bdns a 

*'^ <Slr Nicholas Bailey and the late Lady Bailey, (who waa entitled to powfaiS 
oDCHtMitl undivided part of a large real estate,) in 175S, settled the m riiy mtto- 
'MiM lothe uie of Sir Nicholas and Lady Baileu, for their joint lives, QMttvbw. 
MIld'td^Ae'use of tlie surrivor, [inter aUa"] with the following powers: ^"^."^ ^"^* 
to^Vaiicr portioiis for younger children; then to raise S(XXH. iy jaitU ^^^^^^ 
'app&inhaent ; next to raise 200CV. by Sir Nicholas's sole appoitdment; diipoM of it by 
then to the survivor to raise so much of the above two sums of dOOO/. joint sppoint- 
'atttt ^OMi as should not have been raised bv Sir Nicholas and Lady in«nt, and % 
^^BaUey^ under and by virtue of the aforesaid powers; afterwards, to F^T"!^^* 
' fibpoint thte estate, and in default of appointment, to the younger dinwteofs 
'cmildren of the marriage, as tenants in common; and lastly, power to MGoiid «tni by 
culnvey to new trustees, and to change the uses. Sir Nicholas Bailey hisfoleappoint- 
' sdon after executing the above settlement, had occasion for a sum of n>raM upoo an 
•tiloney, and requeued Lady Bailey to join in the execution of their JJ^^'ft^Jf''*"* "^ 
joint- p<ywer'of raising SOOO/. to which Lady BaUej^ consented (2), pro- ^ hiubimd* 
vided Sir Nicholas 'unuld covenant not to execute hts seMrate power [of coTcnants not 
raising the above^fiientioned sum of 2000/.] during her lifeUime^ and to eierciia his 
tMiibf the said mm of 9000/. remained due, xoilhout her consent. . ^^^ po^*^ 

• •Lady »ii% died in 1766, [whilst the 3000/. remained due;] in 1767, Jl!?fc?/iifc*|jnd 
■^T Nteholas BaHey hwixi^ intermarried with defendant, by deed poll whilst the 

rkttcdtke said sum of 2000/. tohick he teas empotvered to nuse under former sum is 
aforesaid power, or under any other powec, to be paid, to his unpaid, without 
'•ekeisHMOrs, for payment of debts and legacies, or for such purposes as he ^ h^f^^lLi 

• «lfoid4 declare and appoint (3) — At this time [also] the 3000/. wu due. ^^1^^^^ 

■ Ifl- 1779, Sir Nicholas Bailey, by deed, preparatory to a conveyance theuSwwm 
•M* the purpose of partition, recited, that he had not charged the estate (the first bsing 

undischargad); 
fte jppointmant is goodf the intent of the covenant being only for tlie wife*s benefit in case of sunrivonbipb 

. (I) The Editor begs to refer the Profession to Mr. Vesey junior*8 report of this case, 
vluch is much more full and accurate. 

. . (2) It appears stated by the bill, and admitted by the answer, ** that Sir iV. B^ in 

. .'* .-order to induce Dame Caroline his wife to join in raising the 30001^ agreed not to 

** exacuta the power of raiding the 2000^ for bis own use. and that he having raised the 

**. SOOOU under the agreement with his Lady, executed a deed poll, dated 3 1st Jufy, nS3, 

** which was indorsed on tlic indenture of 17th jipril, in that year, whereby after re- 

* citiMg that it had been agreed between him and Dame Caroline hii wife', that he thmJd m 
*' pursuance of the jmtocr reserved to him alone, charge the premises wUh 2000/.; and thai 
** he and his wife should in part execution of the power reserved to them charge the prtmish 
** with lOOOl., part of the said 3000/. which Sir N, and Dame C. hb wife had a joint 

'* power of chaJging, &c.; but that for the more sjteedy raising the 3000/. Dame Carolina . 
" had afterward* agre^ to join with him in the execution of the po^t>er reserved to them 
** joiktfy; and after reciting the indenture of mortgage, [whereby the 3000/. thus a g r e ed 
** had been bdrrowedj the said Sir iST. B. thereby covenanted that he would not at any 

* time during the life if Dame Caroline, and so long as the said 3000/. remained due to 
** the mortgagee, ckcarge the premises with any sum whatever, by virtue of the power reserved 
** to htm alone under the said indenture, or by virtue of any other jwwer whatever, withnd 
\* the consent of Dame Caroline in writing.** The biU then stated that Lady J7. died» 
io 1766, whilst the 3000/. remained due to the mortgagee without having executed any 
such consent, &c The answer admiUvd the above facts. 

(3) The biU alleged Uiat Sir i^. /?. kept tha deed concealed till his death. R. L. 

in 
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I792.i ^^ ^"y manner, except with the aforesaid sum of 3000/. and conveyed to 

v^M^p^p^ trustees, who were also trustees of the marriage-settlement. 

Earl of [*] Partition was afterwards made. (4«) 

UzB&ioGB Sir Nicholas Bailey died, having, by will, appointed, defendant Lady 
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corered before the purchase was completed^ that Sir Nichol^u Baiiey 
had executed his separate power of raising 200tf . which appointoaent 
the plaintiffs impeached. 

Mr. Solicitor General^ Mr. Uotfd, and Mr. Hottisi. First, the appoint- 
ment is bad, as being against the covenant of 1753. Secondly, as being 
• revoked by the deed of 1779. 

In support of the first objection it was insisted, that the spirit and 
f terms ot the agreement required the 3000/. to be paid off, and that 

nothing but Lady Bailey*^ consent could dispense with such previous 
condition. 

That the word ** and" ought to have been '' or'* and that equity in 
many cases will give to the word ** and*' the same construction as the 
word " or." 

Upon the second point it wias contended, the deed of 1779 furnished 
very strong evidence that Sir Nicholas Bailey did not intend the deed of 
1767» to be enforced, and it was further contended, that the deed itself 
operated as a revocation, it being under a power to appoint new uses, S^c. 

Mr. AUomey General^ Mr. Miiford, and Mr, Fonolan^ue, on the part 
of the defendant Lad^ Baileuy insisted that the terms of the covenant 
' ' were clear and explicit witn reference to a natural and reasonable 
intention, whidi was merely to secure to Lady Bailey^ as larg^ ft bjenefit 
under the jpower as possible, in the event of her surviving Sir Nicholas 
Bailey. And that to support the construction contended for, it would 
be necessary to strike out the words ** during her life," and to substitute 
«< or*' for *^ and ;" besides it was admitted, even by their construction 
that Sir Nicholas Bailey mi^ht have raised the whole 60001. if he paid 
off the SOOM. to require which, would be imposing a difficulty without 
[ *]5 ] any possible benefit to any of the parties. That as to [*] the circum- 
stance oi the deed being m the possession of Sir Nicholas at the time of 
his death, it was where it ought to be, and that no inference of intent 
could be drawn from the deed of 1779, the sole purpose of that deed, 
being to make partition of the estate, and that in point of law such deed 
did not operate a revocation of the deed, though merely voluntary. 

The Lords Commissioners (5) were of opinion that the intent was 
sufficiently explicit to preclude all doubt, and that the deed of partition 
certainly would not have been a revocation, if the deed of 1767 had 
been in favour of a purchaser, and that, as no case or authority was 
referred to in support of the distinctions contended for, they held that 
the deed of 1767 should not be affected by the deed of 1779. 

Bill dismissed. (6) 



(4) And the bill alleged that no kind of notice was afterwards taken of the deed poll 
0fl767. R.L. 

See the judgment at length, 1 Vcs. jun. 507. et seg. 

So much of the bili as prayed that the deed poU of 1 767 might be declared ?oid or 
firaudnlent, and to be delivwed up to be oancellcd, and as pra^ that the defendant 
wteht ifilBBse her right and intetest under the said deed ; but without costs. The Court 
dedarsd the 20Q0U to be a good and subsistinc charge, &c. R. L., and 1 Ves. iun. 
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IK TH£ Court of Chakckkt* }r^ 

Campbell and Others against Campbell and Otbera* 




{Reg. Lib. 1791. A. fol. 734.) Jlotfi, -» J»ly, 

WSANNAH HODSDON made her will, dated 2d Jnlff, 1780, and A Icgaiy^TM 
' tiiefebj, after mring several legacies, and among the rest, •' to the *^ *^ **\Sh? ' 
" - fottr children of Tier sister Lewington, 50/. a-piece, on their sereraJlj SS^JI^rfTof " 
** attaining the 9ge of twenty-one years, but it any of them shall die lererance, 
'* tthdtvtlMt ^e) without leaving lawful issue, the said legacy or legacies makes m join- 
'^'-gh^ea to such of them as shall die under the age of twenty-one years, tenancy; tbtre- 
" shall go to the survivors equally, and if only one of them survives to the ^ ^ ^d°** 
^ ^tige of twenty-one years,' then such survivor to take the whole ^XX)L thaTwhoe^ in 
'* bttt declaring always, that it is my will, that such of them dying under a will, at to a 
" the age of twenty-one years, if any, as shall leave lawful issue, such residue, two 
'' issue (and if more than one, equally) shall take the parent's legacT,** tiMM wera 
she, as to the rest and residue of the money to arise from the sale of her f^'^^^ 
estate, both real and personal, directed that the same should be divided ^luiren of J, 
into three equal parts, and gave ** one just and equal third part thereof and B, tbey 
** Mttio and amongst the child and children of her sister Rose Campbell^ took as tenants 
" that should be nving at the time of her decease. She gave another just ^ common, ^ 

,. •% %.%••» ..1 /• ..a •» *\ t «*i«^ f * f but the **■■*•> 



'* and equal third part thereof, unto the child or children c^ her mece .^ ^^. |^^ 
*' Elixabeth Letvingtan, which should be living at the time of her [*] de» ^^ ^ tbT"' 
** cease, and she gave the other just and equal third part thereof aii^o children of c 
** and amongH the children of her niece Catharine Buttcaxy which should they took as 
*« be living at the time of her decease, and directed her estate real and J®*^t*"*"*^0 
'* personal to be turned into money, to fulfil the purposes of her will, C *^^ 1 
*' and araointed tiie plaintiflfii and defendants Glasse and BnHcaz exe» 
'* cotors.'* The bill prayed usual accounts, and that the residue miffht 
be divided into thirds, and one third be paid to or secured for the de- 
fendant John Hodsdcn Campbell^ an infant ; one third for the defendants 
namait Hen^, Robert^ and Susannah Letoington ; and the remaininir 
third part might be secured for defendants, Philip and SusannM 
BuOcaz. 

At the time of the testatrix's decease John Hodsdon Cbmpbdl was the 
only child of Rose Campbell; Philip Buticaz, and Susannah BuiieuMf 
were the only children of Catharine Buticaz ; and the defendants 
Thomas J Henry ^ Robert^ and Susannah Letoington were the only' 
children of Elizabeth Lewington. 

The cause was heard May 2, 1785, when his Honor declared the will 
well proved, and that the same oueht to be established, and the trusts 
carried into execution, and directed proper accounts. 

The Master made his report, and found the state of the fiunilies as 
stated. 

Henry Letoington was since dead. 

And the questions were. Whether the children of the then families, 
and particularly the four surviving ones of tlie Letoington family took 
their shares of the residue as joint-tenants, or tenants in common ? 

The question had been argued, and came on this day for judgment. 

Just as bis Honor was preparing to pronounce judgment, Mr. Lloyd 
propesed, that the question as to me Letoington fiimily should go to Ulw» 
Afterwards, upon his Honor's saying, he should nevertheless make a 
decree, as to Mr. HoUist*8 clients, the Buticazs, Mr. Lloyd withdrew hii 
proposal, and his [*] Honor proceeded to state the will, and that in [ *17 ] 

(I) Vide Perkins r. Baj^ntun, antea, 1 vol. 118. with the Editor's nolcf. 2 Roper on 
Legits, 259. et srq, 

the; 



'^f^ Cases AftcuRo and DETk'ttMniKD 

i*!^. ^^ ddii^es as to the residue, in those rcl&ting to the children ot Rdfe 

^CHJ^ISi^ ' Cathphell and Catharine Duticaz^ the gifl was to and amongst the 

CAMpnctj. childi-ert; "but that in the gift to the children of Elizabeth Letxtinpon^ the 

^ffi*!^ words and amonzst were omitted, and went on to this effect. 

'*"'" The Question is, What interest the children take? And first whether 

thechiloren of Rose Campbell would have taken as joint-tenants or as 
ierianks in common. However the Court might formerly lean td lAic 
construction of wills so as to create joint-tenancy, it has now for many 
years found the inconvenience of that construction, and has laid hirid'of 
any words in a will that will favour the construction of tenancy in 
common* For this purpose, it has laid hold of the words equally^ share oftd 
share alikCf to and between. Then what difference is there between those 
words and the word '' amongst?" It is said there is no case where Uie 
word amongst has had this construction ; but Mr. Hdlist has produced 
the case of Tmndelly. Eames^ before Lord Bathurst, 11th February ^ 
177S, where the words were so construed : there Joseph Latte gave as 
follows : *^ I give and bequeath the interest, dividencis, and profits of 
*• my 50(tf. Bank annuities, to my loving sister-in-law, Hester Lane, to 
** be received by her, or her assigns, for and during her natural life, 
** from time to time as the same shall become due and payable ; and 
** from and immediately after her decease, I give and bequeath, will 
^' and order, that my said Bank annuities shall go to and amongst my 
" cousin Sarah Millet, widow, and her children :" and it was there de- 
creed, that the legatees were tenants in common : it is in the Register's 
Book of 1772, fol. 608* b. The rule is, that if there are no words to 
sever the interest, legatees must take as joint-tenants; but the word 
amongst must signify severance, or it would not mean any thing; lUid 
the Court has given it that effect. •— A shnilar construction has beea in 
Heath v. Heathy 2 Atk. 121. and in Rigden v. Valier, 3 Atk. 731. upon 
simitar words. But it was insisted upon, that this was a case which did 
not admit of a joint-tenancy, being the case of a legacy* I did not think 
there was a doubt that legatees might take as joint-tenants. But 
Perkins v. Bayntun (ante^ vol. i. p. 118.) was cited, where Lord Thnrlovo 
seen^s to have thought otherwise. In Draper*^ case, 2 Ch. Ca. 64>. Lord 
Chancellor did not like the doctrine that executors should take as joint- 
tenants, and said that it must be so, '* since the [*] judges will have it 
** so:" but that case has been since settled to be so. (2) In Webster v. 
Webstery 2 Peere Wms. 347* they were merely residuary legatees, and 
Vet were held to be joint-tenants. Both in that case and in Cray ▼• 
WittiSf 2 Wms. 529. it was held that unless there are words to sever it, 
it mustl>e a joint-tenancy. In Cray v. WMi^, there is mticb reasoiihig 
upoti the assent of the executor ; but I cannot conceive that the executor 
giving or not giving his assent can vary the rights of parties, whether 
mere was or was not an assent, the matter would remain the same. The 
same general doctrine is recognized by Lord Talbot, in the case of 
Stephens v. Hide, Forrester, 27. In Perkins v. Bavntun there are two 
pbints determined ; the one is that bettoeen them, will sever the interests ; 
out it was doubted whether joint-tenancy applies to a legacy: Lord 
Chancellor there refers to the case of Warner v. Hone, 1 Eq. Abr.292.: 
but, upon looking into the book, that case contained the words etpmlly 
amongst them, and the same words appear in the other report of the 
same case, Prec. Ch. 491. (3) He also cites Sanders v. Ballard, 3 Ch. 
Rep. 214. which was certainly so ; but that case has been considered as 
over-ruled by Sir Joseph Jekyll. In fact, this was not the point before 

(2) Vide etianh per I.drd Eldon C, Vcs. 59*!, 598. 

(3} Sm tbu obtt^rved upon by Uie Editor in AQ(« Co Perkins v. BaifiUw^ tmtm, -1 vob 
116. 

1 1 Lord 
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, IN THE Ck)qRT OF CHANC£Rr. 

Lord n^jdow ii\ Perlins v. Baj^urif and he cited the coses only flg 
.sCiUing the questioo. I take the law, therefore, to be. that wliere a __^ 

IffS^cy is given to two or more persons, whether they arc made exe- "CI^imLL 
cutors or not, iliat they are joint-tenants. fi^^iW 

, .T^t^.the next question iSj whether there is any thing here to, shew 9^^*)?f*'F- 
jbe meant to introduce word8 of severance. She has interposed words 
,oC ser^ryuicein the two former cases, and h^ omitted to do it here. 
i^ith raip^ct to the LewingtottSt it is said, she could not mean differently , 
'M^tp .tb^ .children from what she did as to the others, but I cannot 
.jK^jqw tJmt reasoning ; here are no words of severance. It is said that is 
>j^^^(illlDaar.of the clerk: but it is more essential to the purposes of 
lu^tq^i tfiat there should be fixed rules of construction, than that a 
jm4sP fi^^^I^ form onjectures as to the intent of the testator. I am 
th^r^fpre of opinion that the words are not, in this case, sufficient to 
tiipr^x the interests, but that it was a joint-tenancy and has survived. 
, .1*3 With respect to the direction as to maintenance, there must be a [ *19 ] 
direction tp tlie Master to enquire by whom the children have been 
^niaihtainedi and what has been expended. 

lAncoltCt Inn 
HaU, 7Ui July. 

Lords Com- 

Master against Fuller. S^^lZiu^,. 

*nd JVUnn. 

(Reg. Lib. 1791. B. fol. 304. b.) [Vide & c. 

lVet.juii.515.] 
A BILL filed by tlie plaintiff* Master^ as executor of his late wife A mftiricd 
,^^ Martha Master ^ praying an account of monies paid by her to the '^^^'n*" luTiiig 
defendant, and to have an agreement entered into by her to pay the '^j^^^ ^"*" 
defendant an additional rent, delivered up. vM^l^^ 

The bill state*(l, that the defendant let the plaintiff* a house, at the rent lord [wUkoui 
of 20l. under a lease, bearing date 29th November j 1771, and that the *cr husband's 
-]daiptiff had discovered that soon after, Martha (who was entitled to the ^^^vflidge] to 
rents and profits of a real estate, as her own separate property) had ^^^^^ 
e.nterpd into a private agreement to pay the defendant a rurtner rent of foxier luuk 
18/. in consideration of the house being diff*erent]y fitted up, and had band's bouie, 
paid such additional rent till her death. This agreement with the wife, in consequence 
tlie bill charged to be a fraud on Martha Master ^ and obtained by im- o^ bmvingit 
proper means, that the house was not extraordinarily fitted up, and was ^"j-^"^^* 
not worth more than 2QU a-year. . ^j,* hj^J^ 

The defendant in his answer denied any imposition upon the p]aintiff''s files m bill for 
wifci and stated tliat the agreement was drawn up by her own solicitor, the return of 
and that the house was fitted up by her own direction, and according to ^^® money, and 
her, own fancy, and that the origmal and additional rents made but a ^ ^^^ ^® , 
mpderate rent for the house. l^eredup «■ ' 

It waa in evidence that the defendant liad put up tlie house to sale, fraudulent on 
i^'luula upon tliat occasion, represented it as a house let for 20/. bhn: bUldis- 
fr'year. missed. 

. Mr. Man^eld for die plaintiff! 

[*^ Tlie merits of the case lie in a small compass, and go upon a £ *20 } 
Ctrnfliar principle. The object of the bill is to recover the money paid 
by the wife under this agreement, which was a fraud upon the plaintiff, 
who thought he had a house at 20/. a-year, and did not know that any 
more was to be paid for it, much leas that there was a further rent 
to be paid out of nis wife's fortune. It is no answer, that tliat payment 
was nothing to hioj, as slie inisht give away Jier property! Tnat argu* 
nient is false, as the husband is hurt by it. The wife having separate 

property. 
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Cam» Araued akd Drtsrmined 

|ktopefiy; it Is true she may bind it: bat all such agreements With respect 
to it' are a fraud upon the husband, because he has a just expectation of 
« tenefit frfltai that property. Here it was a fraud, as the agreement 
related to a subject for which the husband was to pay ; and it drew the 
Imsband into an agreement, which he would not hare entered into if he 
had known of this underhand agreement with the wife. Cleaily this 
%reement is injurious to the husband : but, if it was not so, as relating 
to the separate property of the wife, being a fraud, Mrs. Matter would 
have a right to be relieved against it, if she were alive ; and the husband 
has the same right, as her representative. It stands on the same 
principle as an agreement or bond to return part of a portion on 
marriage. There, though there is no issue, and the husband sues who 
gave the security, he is relieved, because the bond is founded in fraud. 
Redman v. Redman, 1 Vern. 848. ; Gak v. Lindo, S. D. 475. where the 
persons who sought relief gave, or were privy to, the securities. Neville 
V. Wilkinson, (ante, vol. i. p. 543.) is another case, where Jthe party was 
fHrevented from having the benefit of an agreement, because fraudulent 
as to other persons. As where a debtor gives up his property to -his 
creditors, and one creditor takes a security for a larger sum, the Court 
will relieve, because it is a fraud on the other creditors. There, though 
4n fact no injury is done, it is set aside, because fraudulent as to third 
persons. So here the a^eement was a fraud upon the husband ; and 
those who stand in the wife's place have a right to be relieved by -having 
"it 'repaid. And it is proved the house was not worth more than dOc. 
•a^year, and the agreement with the wife was kept a secret from the 
4iusband. 

But the Lords Commissioners, without hearing counsel for the de- 
Cendanty >dismis8ed the bill. 
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LmcolnU Inn 
HaU,\OCtkJvly. 

Lords Com- 
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A, by nuurrimge 
Mcdcmaitpro* 
Tides so an- 
nuity for Uio 
ddettion of 
the marriage : 
he afterwards, 
by his will, 
gives to tibe 
eldest son a 
real estate for 
Ulii, with re- 
mainders over, 
and confirms the 



[•] Blake against Bunbury. 

(Reg. Lib. 1791. A. fol. 682. b.) 

npHE late Sir Patrick Blake, then an infant, by virtue of an act of 
-*- parliament enabling him so to do, by indenture, bearing date ISth 
Atml, 1762, and made previous to, and in contemplation of, his marriage 
with Annabella, the daughter of the Rev. Sir Wm. Bunbury, Bart, and 
for making provision for an eldest son of that marriage, granted to the 
trustees in tiiat indenture, a clear rent charge of 2000/. to he issuing and 
foytAle hidfyearly out of all his plantations, lands and hereditaments, 
slaves and appurtenances, in the island of St. Christopher in the Wed 
Indies, and to commence from the death of the said Sii' Patrick Stake, 
in trust for the first son of the said intended marriage' in tail-male, with 
remainder to the second, - and other sons in tall'maTe ; and demised the 
said plantations to the trustees for a term of 2D0O years, in trust for 
better securing the said rent charge. There was a proviso, that this 
rent diarge should cease upon Shr Patrick Blake's settling, within a 
limited time, lands in England of the same value, to the same uses. 

•etdement : the eldest son must elect between this proTision and the annuity. (1 ) 

* 

(1) Upon the subject of election, the most coroprdiensive and elaborate statement of 
all the authorities will be found in Mr. Svfonsion't valuable notes to DiUon ▼. Parker^ 
ia the %m volume oftlMt gentleman's Reports, p. 381. et teq. and 394. to 409. 

By 



.IN TH£ Court or Crahccht. ' ^ 

B^ indenture! bearing date 19ih June^ 1778, between Sir Palriek V^SQ. 
Blaie^ and the trustees therein named. Sir Patrick Blake sranted his ^ m. ^ 
manora of Langhornet and BardweU^ in the cbnnty of Su^^btfi' to'aecare Buhsr 
tbia auui of iSfiOOL in trust for his younger children. «9flM«^. 

Sir Patrick Blake, by his wil], dated Sd June, 1784, devised aU hii Bu»iu«r. 
real estates in the island of St. Christopher in the JVest Indies, and also 
in Great Britain, to trustees, in trust, to convey the same to the said 
tnistees for a term of 500 years, in trust, with the rents of the said 
estates* or by sale or mortgage thereof, to raise such sum of money, as; 
with the money produced by the testator's real estate, should bd 
sufficient to pay the annuities therein given, and to raise certain sums of 
money payable at the times, and in the manner therein mentioned, and^ 
subject to the said term, to tlie use of the plaintiff^ (by the name and 
deacription of his eldest son Patrick Blake) and his assigtis [*] Jbr life [ *22 ] 
sans waste, remainder to trustees to preserve contingent remainders ; 
remainder to his (plaintiff's) first and other sons in tail-male ; remainder 
to testator's second son in like manner, with divers remainders over, withr 
an ultimate remainder to his (testator's) right heirs : with powers to the 
tenants for life, when in possession, of jointuring, charing with portionsr 
for younger children, ana leasing ; and the testator devised lands, for the 
purchase of which he had contracted, and his house in Portland Place to 
similar uses : and the testator devised all his plantations, Sfc, in the island 
ofMontserrat in the West Indies, to the same trustees for 500 years, to 
commence at his death, sans waste ; in trust out of the rents and profits, 
or by sale, to raise 7000/. for his younger son, James ^Henry Blake, at 
twenty-one, or, in case he should die before that age, to smk into th^ 
estate, and subject thereto, he gave the said plantations, S^c, in Mont* 
serrat, to his son (the plaintiff) Patrick Blake- for life, with remainders 
over : and he did thereby ratify and confirm the settlement^ whereby his 
said son James Henry Blake^ and his said daughter AnnabeUa Blake, his 
only surviving younger children by his late wife, would be entitled to 
the sum of 20,000^. in equal portions, so far as the same related to hi^ 
said children, and gave his personal estate, afler payment of debts, 8fc» 
and completing the said contract, unto his said son the plaintiff, in case 
he should attain twenty-one, his executors, <^c. and appointed the 
trustees executors of Uie will* 

The plaintiff's bill prayed that the trustees might execute a convey- 
ance or settlement of the estates of the testator, according to tnef 
directions of the will, and that possession of the said estates and of hisf 
estates in the island of Montserrat might be delivered to plaintiff, he 
submitting to keep down the annuities, and other sums charged thereon; 
and for an account of tlie personal estate, and possession thereof. 

The defendants admittea the facts, but the trustees in their answers 
stated, that the personal estate of the testator was deficient, and the 
other defendants who were remainder-men in the settlement, or had 
charges on the estate, submitted in what manner the testator's debts, 
and the several legacies and annuities should be paid; and whether 
possession of the estates ought to be delivered to the plaintiff as is 
claimed by his bill, [*] and prayed proper directions for payment of C *^ 1 
their charges and annuities. 

This raised, at the hearing, a previous question, whether the present 
plainti^ and those who claim under the settlement, are entitled to take 
the rent-charge under the settlement, and the estates subject to the rent* 
charge and other benefits under the will ; or this is a case in which the 
plaintiff and those who claim the rent-charge under the settlement, ar^ 
to b^ put to their election. 

Mr. Solicitor General and Mr. Graham for the plaintiff, argued, that 
it did not appear from the will that the testator had any intention of 

satisfying 




Ca6£s Argued akd Dctkrmtkcd 

17d3. *^Q^S ^^ annuity, and it must appear so, in order to ^vc^tl^at ct^f^K 
'^^' Tbat Itie principle of equity is, that, where a partj tidcin^ Un^c|[A'j|^jQ^^ 
har a titl6 parieunount the will, that' he must elect under wWn^^ y^[ 
bike; but the intent of the testator that he shall do so, must app^V^}^ 
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eicpress words or declaration plain : Noys v. Mordaunt^ 2 ^^^\' ^$^*' 
Streaffield v. Sireatfieldy For. 176., and Ptdteney v. the Earl orjCfdriing^^ 
ton {antet vol. i. p. 223.) The interests given here were perfectly dij(er- 



enti There are no words to shew he meant to satisfy the annuity. BjT^ 
the confirmation of the settlement as to the younger children's fortune^ 
be did not mean to affect the annuity which he does not mention. 

Mr. Man^fidd and Mr. Preston^ for the defendants, admitted this was 
a question of intention, but contended that here the testator only intended . 
to give one provision, and where he confirmed the settlement as to tbe.. 
younger children's portions, he had forgotten the provisions made £>r 
the eldest son. If forgotten, it falls within the case of Warren Vf 
Warren^ {ante^ vol. i. p. 305.) They resembled it to the case of i^ , 
annuity given to a dowress, being a satisfaction for dower, though n^t, 
mentioned as such in the will, and cited the cases of Arnold v. JfCeri^^, 
steadt Amb. 466., ViUareal v. Lord Galway^ Amb. 682., and Jones v«! 
CoUier, Amb. 730., which they insisted were not affected by Foster v. 
Cookf (antej vol. iii. p. 347.) where Lord Thurloto said he did not see 
sufficient to make it a satisfaction. 
[ *24 ] [*] Mr* Solicitor General^ in reply, went largely into the question of 

intention: with respect to the cases as to dower, he said, they were 
answered by Pearson v. Pearson^ (ante^ voK i. p. 292.) which shewed 
that, wherever the annuity was consistent with the dower, it was held 
not to be a satisfaction ; by that of Foster v. Cook, where Lord Thurhw] 
followed the authority of Pitts v. Snowden^ (stated in the note vol. u 
p. 292.) and rejected that of Villareal v. Galxvay, Tliat both this case 
and Arnold v. Kempstead were decided on the ground of being incon- 
aistent with the dower. In the present case there. is no inconsistency in 
theplaintiff*s taking botli the annuity and the charged estate. 

Tne cause stood over for a few days, and 

Lord Commissioner Eyre^ this day, afler stating the case, pronounced 
the judgment of the Court, to the following effect : — 

Tne question is. Whether the present plaintiff is entitled to take the 
rent-charge and other benefits under the settlement, together with the 
estate subject to the rent-charge ; or it is a case where the plaintiff is 
to be put to his election. (2) 

. It is the settled doctrine of a court of eouity, and agreed on all hands, 
that no man shall disappoint the will under which he takes ; therefore,, 
if a man gives to B. lands to which he has no title, and which are the 
estate, and in possession of A. (to whom he gives, by the same will, 
other parts of his estate ;) A. must elect, and convey his estate to B. or 
be cannot take the benefits under the will. It is only a modification of 
this rule, where the testator, who has, in his life-time, by settlement 
subjected his property to particular incumbrances upon it, afterwards 
devises it free from incumbrances, and wherever tliat is done, the 
persons who take under the settlement, or others who derive interests 
under the will, must permit the estate to go in the new channel which 
the will has made. The putting devisees under a will to an election, is 
a strong operation of a court of equity (3) — and I agree that the dis- 
jpositidn,. by the testator, of what he had no right to dispose of, must 
appear upon the face of the will by declaration plain, or by necessary 
conclusion from the circumstances disclosed by the will ; for no man is 
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(S) Vide I SwaniUMii 420, 421., &c. | ^ . 

{5) Ifrid. 421., &c ' 
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URT Of ClIJiKCfiRr. 

to be ileprived of Iti^ propeitt^ by guewiuff or coDjcwtura.> itp.i^* 
[^ bdiei Tisn4, the Court u not to ratiue HUenlion te what omaBnU-Ui 
i^inoral certainty <if thu testator's intention, where that is to. be gather^' 
either ttom the state of the pioperty or tite purview of the will. ; . -. ^^ 

Atte^ theae preliininiiry obaerrations, I proceed to examine the mrture. . «^*1 
of the inatruments. : ^ ^ 

T^e rent-charge ig a braDch of a family •ettlemeot: it provides not. 
lAily for an eldest sou, but tor a jointure, and pwrtions for younger 
children. 

The rent-charge, in particular, is a provision for the eldest son ; but 
the' settlement must be looked upon in two views, not only as a rent- 
diarge for the eldest son, to the extent of WOOt. a-year, but as « pn>- 
niuon for the family. 

The will should be seen in the same view, u a general settlement oC 
Uige property (and inter aiia of the very same property out of which 
the rent-cliarge was to issue) to his sons, his daughters, and the 
collateral branches of his family. The first ol»ervB(ioa which occurs 
upon it is, that they art? botii in^ri mattria. I think it appears plain 
upon the face of the will, that the testator had the settlement before 
nfn^^he refers to it in one part, where he is adding to the provision for 
ha Be«a&d ton, and we are not at liberty to act upon so remote a con- 
jecture, as that he forgot the provisions for his ehleat son, and remem- 
bered uiat for the younger. The will entirely purports to devise the 
tihle ettatt at St. Ckrutopher'a with the stock, e^c ; for, admitting the 
rent^baige to be a subsiiitiog incumbrance upon it, it is not a particular 
ettkte like dower, sor takes the estate out of him like a mortgage j . 
therefore he meant to dispose, and he did dispose, of the whole estate, 
as erei7 man does who has an estate subject to incumbrances. The 
argament, that he must be taken to have meant tn dispose of only sucli 
part of it as the rent-charge had left him, does not apply: nor does the 
consideration as to the interest which he had in property, which, if 
ezerciwd, might be nart of his personal estate ; he did not mean to pass 
that interest by woros un^ for the purpose- 

[*] Where an estate has incumbrances upon it, the gift of the estate C *^ 3 
does not shew that it is to go to the ilevisce without incumbrances. It 
goes no further than to give the whole. The incumbrances must prevail 
By their own weight. 

Here he meant, by his will, to diejiose of his whole estate; the will . 
furporl* that the term was to commence immediately ; it appropriates Id 
Its onra ptu'posca the whole rents and , profits : and here it becomes in- 
coiwstent with the settlement, which had appropriaMd the rents and 
profits to the raising 2000/. a-year for the eldest son. 

"ntii seems to throw the onus probandi, as to the intention of the will, 
V^kKi tile plaiatiflT, and to call upon him to shew that the testator intended 
not to dispose of the whole rents and profits, but of such part only aa 
.^nirid Teraain, after satisfying the renl>charge. 

In arder so to understand the will, we must look to matter dtkors it ; . 
fijrve never could collect, from the words of it, that be meant to dispose 
of leas than the whole i and having disposed of the whole estate, out of 
which the rent-charge was to arise, the person taking the rent-charge 
lODBt sabmit to that disposition. 

Btit let us see, whether there was not a particular intention, appareU - 
tmXht face of the will, to substitute the one provision for the eldest sou 
and lluMe who might claim under the settlement, instead of the lent- 
dtarge granted by the settlement. It is clear that he meaot to provide 
Uft the ddeat ao«, aad those who miKht stand in hi* place. 
T»i,.iy. (f ^ Th. 



26 Cases Argued and DeterMiKed 

I79f • The courts of eqaity lean against 4ouble portions for the benefit of 

%■■» 111 f finnilies. 

Blake The nature of the incumbrances created bj the will, and, without 

againsi looking out of the will for other heavy charges to which the estate 

BvvBVKt. ^^^ subject, render it impossible to suppose he meant the charge to 

accumulate. 

If he meant to substitute the one for the other, tlie eldest son would 

[ ♦27 ] "want a maintenance, if it was cumulative he would not; [♦] but the 

testator has given a maintenance to the extent of 800/. a-yea^, which 

raises a violent presumption that he had made a substituted provision 

•unproductive of maintenance, for one productive of it. 

This appears from the part of the will, which is cumulative — ^thc 
provision for the second son : the provision for him being cumulative, he 
had maintenance under the settlement, which the testator ratifies ; it was 
supposed in the argument that he had not the provision^ by the settle- 
ment not taking effect till the death of his mother, but the 20,00tf. 
S per cents, were sold out and produced 15,000/. which was lent to 
Sir Patrick Blake, on mortgage, which was declared to be for the 
younger children. 

And this will be an answer to the question asked in the argument, 
whether the plaintiff was to give up his contingent interest in this 20,000/. 
He has no longer a contingent interest in it under the settlement ; if he 
hod, I should say no. The testator has not affected to give it away, and 
consequently the question of election cannot apply to it. 
. This provision being cumulative, and the former producing main- 

tenance, Sir Patrick Blake provides, that the cumulative provisions 
rShould not produce maintenance. 

If I was asked why he did not express his intention as clearly to 
satisfy the claim of the elder son under the settlement ; I can see no 
reason ; but the will being ill drawn, can make no difference in its 
eifect. He might think he was fully satisfying the rent-charge, by 
giving his son a better thing, which included the rent-charge. He 
might not attend to the difference as to the plaintiff being able, as tenant 
in tail, in the case of the rent-charge, to bar the remainders by a 
recovery. It is probable he considered the r.ent-charge as that which 
was to descend to the plaintiff's first and other sons, with remainder to 
the second son in strict settlement, us the estate is to do. Whether he 
had the settlement before him or not, whether he remembered or forgot 
the rent-charge, is of little consequence to the real point in the cause. 
He has made a disposition inconsistent with that made by the settlement, 
and there is strong evidence of particular intention to make the provision 
[ ♦SS ] in the way he has done [•] it. And by the words he has used, he must 
be taken to have known of the settlement. Therefore the will being in- 
oonsiiteDt with it, the plaintiff, by the known practice of courts of equity, 
must be put to his election. 

I avoided encumbering the matter with cases of dower. Whether 
(hose cases are well or ill determined, is not the question here. Tenancy 
in dower is an estate in part of the land, difi^rent from the estate in the 
other part of the land. Testators passed their own estates, and this was 
not theirs. There a particular intent must be made out ; and here it is, 
that judges have differed, or seemed to differ, upon the subject, no two 
cases being precisely the same in circumstances. 

But the rule, and the application of it to cases must be our only 
guide : and tlie Court is ot opinion, that the plaintiff* is put to an 
electipn. 

The plaintiff afterwards ngnifyiag his inteirtion to take under tlie will, 
- the Court ordered that he be let into possession, on giving. security, to 

' the 
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lh« apMMiol of 10^000^. to abide such order as the Court migfat make, xV92. 
(•mI undertftking to heep doipn} the annuities and other incumbrances, y » 

Oft the estate* Sfc. (8) Bla« 

againti 
(3) And consenting that in case of any failure, the parties might be at libertj to apply ButtBvttY, 
^or A reoeivar and nonnager of the estates. R. L. 



UncohCi Inn 
Hall, 12th July. 

Lords Coui- 

Spurrikr against Mayoss. "^Ta^Ltu 

(Reg. Lib. 1791. B. fol. SOS.) [S. c. i Ves. 

T„*,-,. jun. 527.(1}] 

H£ biU prayed that the defendants might be decreed to complete vjo constitute 
tkeir purchaae of certain houses. usury there 

The defendants insisted that the contract for the purchase was must be a debt; 

usurious* therefore a] 

The agreement was, in substance, as follows: 1780, Memorandum — purchase of 
We lunre this day purchased of Spurrier^ the houses situate in ^^c^ 

for the sum of 4S0/. of which we have paid the sum to be'paid in 
of %M* in two notes, and agree to pay the remainder on or before money, and 
Michadmai'day next, with 5 per cent, [•] interest, or if we fail, then to ^* remainder 



pay a rest of m. per annum, in lieu of interest, subject however to a J" * future 
dcauctioD of Bji&r cent, for so much of the remaining sum of 2S0/. as to^be^nT 
riiall be then paid. ^— Possession was delivered to the defendants. immediately. 



The Master of the Rolls (Lord Kenyan) decreed, the purchase to be and in default 
conipleted; from which decree the defendants appealed. of payment, to 

Mr. Mansfield, and Mr. Richards, in support of the appeal, contended, J^ *.f]^"* °^ 
that wherever a creditor allowed his debtor to retain money in his ment*^ this^is 
iiaQdf, for which he receives more than 5 per cent, it is usury. That, in not an usurious 
the present case, the contract was complete, which differed it from an contract. (i) 
executory contract ; for, by its being complete, the defendant became [ *29 J 
entitled to the houses, and the plaintiff to the money. It must there- 
fore be considered as if the plaintiff had lent to the defendants the 
money* 

Mr. Solicitor General^ Mr. Mitford, and Mr. HoUist, for the de- 
fendants, contended that there was no colour for imputing usury to 
this transaction : upon delivery of possession under the agreement, it 
might be fhus construed, you are purchasers, though not entitled to 
possession until the purchase-money is paid, 1 will let you, therefore, 
flive possession as tenants, but not as purchasers, till the purchase- 
Mftey is paid* 

The deModants might at any time have relieved themselves from the 
f«st» by determining the character of tenants. Hawk. P. C. 245. Cro. 
Jac 509* Floyer v. Edwards, Cowp. 114. 

The {rfahitin might have legally agreed, that the defendants should 
ply a certain sum at a particular time, and if they failed of payment by 
the day, they should pay so much more. 

The drctunstances of the case show that the bargain was by no 
Kieana hard or imreasonable, and that the plaintiff could not have 
nuuotained any action at law for any certain sum, but must have relied 
M wliat be could recover in the shape of damages, consequently the 
ceotract could not be considered as complete, which was the ground 
(died CD, to prove that it was usurious. 

(1)' Stc te ^^V^ ^ ^^^ j^*^ •^^<^' ^^'> ^hich isinuch more full and satisfactory. 

C 2 Mr. Mansfield, 
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Case&» Argued and DetiuAMined 

[*1 Mr. Mansfield^ in reply, insisted that the <:ontract was complete 
by the delivery of possession, and that taking mere than 5 per tent,^ 
uter the time agreed on for the payment of the principal, made the 
contract usurious. 

Lord Commissioner Eyre. (2) 

The language of the agreement gave it to my mind the appearance of 
usury ; but when one defines usury, and looks at the spirit ot the agree- 
ment, the first impression does not seem sufficiently strong to sustain the 
defence* 

Usury is the taking of more than 5 per cent, for the forbearance ^ a 
debt. 

The first question therefore is, Was there a debt ? I think not : The 
-whole rested upon an executory agreement, which, for performance, 
•depended on many circumstances which might prevent its ever becoming 
a (lebt. 

This, however, is a narrow ground — take it on the* more general 
ground, as disclosed by the proceedings, the contract was for a title, 
and almost for ready money. — Possession, till the completion of the 
title, was a fair subject of contract between the parties. 

In the event of the money not being paid, a new idea appears to have 
occurred to the parties, as to the possession. — The bargain for title 
was to be suspended, and a new relation to arise between the parties, 
namely, that of landlord and tenants. If so, there is nothing usurious. 
If they turned themselves into those characters, the plaintiff might well 
•be considered as entitled to rent till he put the estate out of him. The 
ianguage of the agreement ought not to control what I conceive to have 
been the substance of it : and as it is an executory agreement the Court 
has-more room to give it a liberal construction. 

Lord Commissioners Ashhurst and Wilson of the same opinion. 

Decree affirmed. 

(2) See the separate judgments of rhe Lords Commissionen, aeriatim, 1 Ve». jnn. 
S3\,ei scg. 



r #31 ] [*] Whittaker against Whittaker. 

(Reg, Lib. 1791. B. fol. 576. entered WhUtaher v. Pnme.) 

Testator con- J^ILLJAM WHITTAKER Esq. by will dated 5th January, 1782, 

ts for a afler giving several specific and pecuniary legacies, gave to John 

'^ Marlar and others, their heirs and assigns, certain premises situate at 

dieabefm Sowrby 

the purdiasa b . . , 

complctid, afterwards, from the $lat€ rfhb nffairty the coniraci is diuolved : yet the purduue-mone^ AaU noi 
gbUt vdo hit penonal estate, but k thaU be laid out m other lands, to the same uses as he had devised the Umd 
e9Mtroct0dfir.{\) 



(1) Lord Eldon C, after eipressing his dissent from roanj poinu in this case, ob- 
served, in his elaborate judgment to Broome v. Monck^ 10 Ves. 619.» that it was ** ttery 
** difficult to maintain the dodrine, [here stated] which went beyond what was necessary 
<* for the decision.** And his Lordship, in that case, decided that a derisee who claimed 
the benefit of a contract for a purchase, had no claim on the personal estate, where the 
title had proved defective. ^ 10 Ves. 597. to 622. Lord Eldon C. also ther« heki 
decidedly, that a devisee and an heir must be on the same footing (contrary to several ^thi 
dicta in the principal case). His Lordship's remarks seem so apposite that it may bs 
useftil to subjoin some of them here in one connected view. (See 10 Vesey, 607.) 

<• The decree {In Whittaker v. ir»f//oilvr] dedded only, first, that an individual ifasll 



IN THx Court of CHAMCEnr* 

$&werii^'neat HdUfixx, at Neto-Churchf Lancashire^ and at Totteridgt^ 
to the lue of (the plaintiff) his nephew Abraham fVhUtaker^ for life, sans 
waste, remainder to trustees to preserve contingent remainders, with 
divers remainders over — and then (inter alia) reciting, that he had con- 
tracted with Roberf Mackreth Esq. for the purchase of an estate in the 
county of York^ theretofore the estate of Sir George Metham^ for 7950/. 
he gate to the trustees all the residue of his goods, chattels, estates, S^c- 
opoh trusts thereinafter expressed ; one of which trusts was *' to collect 
and get in the same, and dispose of a sufficient part thereof, and therewith, 
in the first place, to pay the remainder of the purchase-money to said 
Robert Mackreth Esq. ; and to complete the contract with him in all 
respects whatever, and thereupon to take from said Robert Mackreth, or 
his heirs, and from all other necessary parties, a conveyance of said 
estate so contracted to be purchased ot said Robert Mackreth, in such 
manner as counsel should direct, so as that the same estate might be 
legally conveyed to said trustees, their heirs and assigns, to such uses 
and estates, in favour of his said nephew Abraham Whittaker, and with 
such remainders over, and subject to such and the like provisoes, con- 

* not be held bound for an unreasonable time ; and, secondly, if the party witli whom he 
" eontisctcd died widi die interest in equity in him, the effect of that decision should 
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no difference between his representatives real and personal ; for he was vested 
with m complete demand provided a good title could be made. It would have beeti 
very d^erent if WTuttaker could never have had a good titie from Sir Robert Mackrethp 
" for then it would have been very difficult to say, that as between the real and personal 
** Tepreaentatives the quantum of objection can possibly be material, if it amounts to to 
'* maicA of objection that the jterton they both rejtreaent couid have said there was sufficient 
** io auihorite hitn to refuse to take the ettate; and if the vendor could have said the vendee 
should take the estate, having an allowance out of the purchase-money, that gives a 
diflermt turn to tlie argument.** 

Amd wain, pp. &13, 614, 615., Lord Eldon C. observes : — 

'* Aa rar as WkiUaker v. Whittaker, contains any doctrine necessary to the decision, it 
is a decision which, taken with the doctrine connected with and necessary to de- 
termine it, proves no more than this, just the converse of the proposition I have stated, 
and equally prevailing in the case of heir or devisee. It is clear in* both cases, that if 
a man contracts for a purchase, and the vendor has a good title by force of the con- 
'* tract, in equity it l)ecomes his real estate ; and, therefore, if he dies without a will it 
" descends upon his heir; if with a will, hb will containing words to pass it, his devisee 
will take ; and either has a right to call for an application of the personal estate to the 
payment of the money. In IVhUtaker v. UliittakvTt from the moment of the contract, 
(subject only to a question which it was admitted did not exist Uien, for the vendor 
could not make a tiile unquestionably s) Whittaker was owner of the estate in equity ; 
and Sir Robert Mackreth of the price. One point, independent of any question about 
title, was» whetlier the vendor bad not a right either to have the contract executed in 
a reasonable time or to be delivered from the obligation. Lord Kenyan decided, and 
" was right in deciding, that the contract should be delivered up ; but leaving undis- 
** twrbed any question that could arise between the real and personal rqtresentatives ^ and 
« there is no doubt, that if tlie real representative could then have said he was ready out 
'< of his own pocket to pay, the Court would have decreed him the estate, aud have given 
* him an equity afterwards to call upon the personal estate to reimburse him ; and it is 
** quite clear, that if the real representative had been an heir instead of a devisee, the 
** question would have been just the same ; for the title being good at the death of 
** WhittakeTf and no question between the parties to the contract during his life, the real 
'* Mtate in equity would have descended upon the heir ; and there was a clear right in 
** the party to leave the estate to descend as he thought proper. 

«* It is true there are many passages in the report of that case going much farther, and 
** a cotuiderable length to est]d)lish this ; that the case of a devisee is to be distinguished 
** from tliAt of an heir; and tliat in th^ case cfa devisee^ it is to be understood that the 
*' vendee having the estate at tlie time of the decease in the sense in which he has it in 
** equity though it fails, because ultimately he cannot have it, yet such a devise is to be 
** understood as a direction, not only that the devisee shcdl tedce, but that if he cannot, the 
** eucuiort shall purchase another estate/or that devisee* lliis doctrine is very important, 
" and somewhat new ; but when Lord Alvanley is represented to state it to that length 
** it becomes me to doubt v^hether the inclination I feel to the contrary opinion 
'* is well founded.*' 

C .** difionp. 



•4 



•< 
<« 
«« 
« 



«< 



<I 



4« 



<< 



<l 



<l 



WHirrACaiu 

agjosntt 
Wbirakib. 



31 



Cases Argued and Determined 



1792. 



Whittaker 

agai7i9t 
Whittakkr. 



C*32] 



[•S3] 



ditionSy and limitations as were thereinbefore mentioned, with respect t# 
his said estates at Sotcerhy, New^Ckurchy and TMeridgn afortsaia. 

In the same month of January ^ 1782, and before the contract was 
completed, and the remainder of the purchase-money paid (1192/. having 
been paid as a deposit) the testator died. 

It was not discovered until some time after the testator's death, tbat 
he had made a will, and Penelope Finey (a defendant) had obtained 
administration in the Ecclesiastical Court, and possessed part olT his 
personal estate ; and afterwards, when the will was discovered, a suit 
was instituted in the Ecclesiastical Court, to revoke those letters of 
administration, and the probate of the will was granted to the executors, 
who were also the trustees named in the will. 

[*] Two causes were afterwards instituted in this Court, concerning 
the testator's affairs ; and among other matters referred to the Master, 
by order of the 27th «/u/y, 1784, one was to enquire whether the contract 
with Mackreth had been carried into execution. 

The executors not being able to collect assets to carry the contract 
into execution, Mackreth^ in Easter term, 1785, filed his bill against the 
executors of the testator, praying that the contract might be delivered 
up to him to be cancelled, on his paying 1 192/. 10^. the deposit ; and 
upon the hearing of that cause 10th July^ 178(>, it was referred to the 
Master, to compute interest on that sum, and that upon payment <}f 
that sum, ( with interest, deducting the costs) the agreement should be 
cancelled ; which decree was aflerwards carried into execution. 

In Hilary term 1790, the present supplemental bill was filed, by the 
plaintiff, Abraham WJnttaker^ stating the above case, and pravitig that 
directions might be given for raising the said sum of 7950/. and that the 
same might be laid out in lands, in the name of trustees, in trust, for 
such uses, in favour of the plaintiff, and with such remainders over as in 
the will are limited ; or if tne Court should be of opinion that the same 
should be considered as part of the residue of the testator's personal 
estate, then that the executors might be decreed to pay to the plaintiff, 
one moiety, according to the said will, S^c, 

The cause came on at the Kolls, during the Sittings afler Trinity 
term, when it was argued for the plaintiff, by Mr. Udyd and Mr. Holiuty 
that under the circumstances, and in the events which had happened, 
the money which was to have been paid for tlie lands contracted for 
ought to be now laid out in the purchase of other lands, to be settled 
to the same uses. On the part of the defendants, it was contended, by 
Mr. Mitford and Mr. Sutton, that the money should sink into the residue 
of the testator's personal estate, but his Honor in giving judgment went 
so fully into the argument, and the cases cited, that it is unnecessary tQ 
premise a statement of either. 

This day his Honor gave judgment. 

[*] Master of the Rolls. 

This is a bill praying to have 7950/. laid out in the purchase of other* 
lands, and settled to the same uses to which the lands contracted to b^ 
purchased were to be settled, and it arises on this clause in the testator's^ 
will, (stating the clause, as above stated.) 

The testator has, by his will, devised these premises to Abrahanm 
JVhittaJcer, in strict settlement ; and has ordered another estate to b£^ 
purchased and settled to the same uses. 

At the death of the testator, his contract with Mackreth, for the pur-^ 
chase of the estate, was incomplete, part of the purchase-money ha^ 
been paid, there was no objection on the part of the vendor to conr^ 
pleting the purchase, there was no want of title ; but the testator's 
affairs were complicated — his will was not found for some time after his 
death, and the vendor filed his bill against the executors, either to fulfi/ 

the 
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Ae contract or to abandon it. The testator died in 1782. In Januaryr 
I786> tbe cause came on — the executors declined completing the 
contract. The then Master of the Rolls [Sir Z. Kenyon] decreed the 
contract to be at an end, and on payment of the deposit the contract 
vras rescinded. In 1789 it appeared there were assets to enable tlie 
executors to pay the money. 

The question is, whether under these circumstances the devisees of 
the land contracted to be purchased, are entitled to have the money 
laid out in the purchase of other lands, to be settled to the same uses ? 

And I am clearly of opinion they are so entitled : and I am glad the 
industry of tlie gentlemen concerned for the residuary legatees, and the 
next ot kin, (for tliey each contend against the devisees,) has not been 
able to find a case in their favour. 

For the residuary legatees, it is contended, that as the purchase 
could not take place, they should have the benefit of it. 

On the part of the next of kin, it is contended, that it did not pass 
to the residuary legatees. 

£*3 It is, however, the same thing as to them, and I need not enter 
into the particular arguments, because I am of opinion, and upon sound- 
grounds of decision, that devisees to whom a contracted estate is 
expressly given, are, if it fails, entitled to have the money which was to 
be paid for it, laid out for their benefit. (2) 
* x his has been assimilated to the case of specific devises, where if the 
devise fails, the devisees are disappointed. 

That is generally by the act of the testator ; or if otherwise, tlie 
circumstance of ademption happening in his life-time he may rectify 
iti and not having done so, the devisee or legatee has therefore a right 
to nothing. 

A ^ecific legatee or devisee is not to abate, therefore must take his 
chance of obtaining the specific thing given. 

If the contract had been put an end to in the life-time of the testator, 
it night perhaps have been a difiicult thing for the devisees to be able to 
claim, I say perhaps, because I do not by any means admit that, even 
in thai case^ they could not. 

It would have been difficult also for them to have made the claim, if 
the execution of the contract had been prevented in his life-time. 

But the present case is different, and I cannot conceive it possible 
that the devisees for whom this was intended, should, by any act of 
other persons, be deprived of it. 

At the death of tne testator, Mackreth was compellable to complete 
his contract. (3) A defect of title in him would not have been decisive 
against the devisee (4) : though it had become impossible for him to 
perform his contract, the devisee could not possibly be disappointed. 
This does not militate with the case of heirs at law, . as to whom the 
testator has not expressed his intention : it only refers to devisees, who 
are pointed out by the testator. (,5) 

[*] In this case, the vendor's being released from the contract, was 
only because he was tired of waiting for the executors to admit 
assets. 

It appears that there were, and are now, assets to pay this 7950L 
and yet it is contended, that the devisees shall be deprived of the benefit 
intended them. A more monstrous doctrine cannot be supported, in a 
court of justice. 

{'2) See, however, the references in note (1), antea, 

(5) Vide per Lord Eldon C, 10 Ves. 614. 

f4) yhiehowtytr cnntraln Broome y, Monck, 10 Ves. 597. ft seq,^ and note (1), anUa^ 

{$) Vkie^i^ Lord Eld6n C. antra, uH supra , in note (I). 
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pttrticular liidh ir it mi& the iodiiridtial Itod etfmot be purdiaiaiy 
^■iri ihcwfew the devisee is to be disappointed. 

:• *Nflie4»f the cases come up to the present, or suf^MMt the principle 

maintained br the residuary legatees or next of kin. The cases m to 

'thb, that, nviere the devisee is disappointed of the dting intended for 

him, by an event happening after the death of the testator, he shall be 

oonpeasated for it, as fEU- as the Court can do it. 

Supposing a particular estate devised subject to a charge for payment 
-'Of debts, and, upon an apparent defect of personal assets, k was wM, 
for that purpose, but afterwards it dioold turn out that there were per- 
sonal assets, without any reprooch to the conduct of the executors, 
there could be ao doubt bat that the personal estate most be applied to 
the purchase of another real estate for the devisee. 

Mother line of cases relerred to, arise out of thedoctrine of elccUon. 
If a testMor, tfaioknig be has a r^t to an estate, devises it, but gmt 
to thejpersoo who has the right to the estate, the residue by bb wiU ; 
^ir has been die ruki that if the owner of the devised estate refbaed<lo 
convey it^ other estal^ should be purchased for the devisees oot of the 
residue. 

^'' Here^ auppose that a son of money had been given to Mmekhtk^ 
yfptM eondition that he should convey the purdiasra estate to oeitain 
VMS, and he had reAised, the devisees of the estate would have had die 
money. 

There is no express cose to this purpose, but die eiect cannot be 
doubted. 
[ *56 3 '-[*] Simpose the testator had a mortgi^ed estate, and, upon die sap- 
position tnat he had an absolute estate, devised it, and after his dearo, 
the mortgi^ was redeemed, the devisee would have the benefit of the 
redempdon. Blunt v. The Earl of Wintertony Jviy 1, 1785. 
. So, if money were given to renew a lease, and the lessor reftised to 
renew ; the devisee of the lease to be renewed, would have a right to the 
aioaey. 

These were all mentioned as cases which applied to the present, aad 
which ought to decide it. 

The cases cited from the books were Retne v. Reevcy 1 Vem. 219., 

' where the deed providing for the daughters was a voluntary deed. 

irent v. Best, 1 Vem. 69., comes up to shew that where a redeemable 

interest is disposed of, the devisee shall have the benefit of redemption. 

So Cotton v. lies, 1 Vem. 271., Yates v. Condon, 2 P. Wms. SOS. 1 

eite thu case for the sake of what is said by the Lord Chancellor, ** not 

/* ought the delay of the executors, in not selling the land within three 

.*t months, to hurt Jane Stanley, or her children.** The right of partief 

I aio not to be altered by subsequent events. Neale v. Willis, Bamar- 

diston, 46., as the reputation of the book is not very high, I looked 

into the Re^ster's book, where it is very nearly as reported, with some 

additions, which make in ray opinion, no difference, but it must be ob- 

f .=>P^ ] served, that, as in that case the money was not merely to buy the ad- 

•jil ! ;»-'>vti vowson, but the surplus was to go to the devisee, the case does not gc 

jWViiJt,! ..&H j^ great wav; the 20f* to be paid out of tlie legacies, appear by the 

r&> ibx,.i Register*8 book to be 20s. a-year; and although the words were, if the 

*w«^*ir 'w? legatees should die before the legacies became due, yet as the devise* 

waVbiil survived the testator, it was held to be vested. Whitter v. Whitter, wai 

93xnn<l - :^^ tOrShew that the act of the executor could not vary die right o^^f 

«ca*.-J^( £- ^.fty .^ 4tforn^ General v. Green {ante, vol^ii. p. 492.) it appom 

.flifw ,^hMb that where the testator's intention cannot be carried into execudon 

rt%aq 9 UuajO Y^tanUstl^ap^ iolended it, it shall be as neur as possible, therefore as thi 

:n^.:p[ college 
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ieoUo^Btiotild^pQvchase no moire adfowioDS» those already in their poe« iVM. 
ienion» were to be exchanged for others of greater raloe. \mn[^\»f 

[*] Potter V. Potter, 1 Vesey, 4S7v has no further operation on thi§ Waxvidflb. 
case, than to shew that an estate contracted for, will pass under the <^g"*«^ 
word elates. T*«Si 

Attorney General v. Day^ 1 Vesey, 218., shews, that the contract has C ^ * J 
changed the money into land. 

Green v. Smith, 1 Atk. 572. I looked at the Regidter*s book, which 
goes to the length of the words stated in the book, the Court would not 
direct the money to be paid to the personal representatire. It is of the 
Moie date, 15th December^ 1738. A. 265. 
< . Theee are all th^ cases mentioned at the bar. 

•I mentioned one case, of Lewis v. King, (antCy vol. ii. p. 600.)» which 
struck me as like the present. 

.. The case of The Earl of Coventry t. Coventry ^ 2 Atk. S66^ is very 
analogous; it supposes the exchange to become impossible, or the 
money to be lefb to purchase an estate in a county where it could not 
be procured, and says, then it must be laid out for the benefit of the 
devisee* 

These dicta go a great way towards deciding this case. 
■ I am of opinion, wherever a legatee or devisee is disappointed by 
events after the deitth of testator, he is entitled to compensation. Sup- 
pose the estate had been conveyed, and he had been evicted, or» 
suppose there had turned out to be a bad title, could the devisee lose 
the money that came from the purchase ? Suppose the estate had been 
conveyed to the testator, and had passed by his will to the devisee» 
and then the devisee was evicted, could not he recover the purchase- 
money? (6) 

Here the testator was bound to complete the purchase, Mackretk 
could have compelled him so to do. There was nothing to prevent the 
devisee from taking ; but because the executors could not, or would not 
act, is he to be disappointed ? • 

Therefore I am of opinion the devisee is entitled to have the money 
laid out in lands, to be settled according to the uses in the will. (7) 
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(6) ** In Macketude ▼. Eobintont (mentioned in note to Sedgwicke ▼. Hargrove, St Vm. 
GO») m derisee of real estate was held entitled to the benefit of satisfaction made bj a 
vendor to the testator for breach of corenant as to the title. See also Lord Coventry 
▼. Carey, cited in same note.'* From the notes of Lord Redeadale, 

(7) HIk Honor declared, <* He was of opinion that the devisees of the red estate of 
tbe testator, W. fV. contracted to be purchased by him from ii(. If. in the tcttator't 
willy named for the sum of 1950L, are entitled to have the like sum of 7950/. raised 
out of the said testator's personal estate, and laid out in the purchase of other lands, to 
be settled to the like uses as the said estates so contracted for would have been conveyed, 
in case the said contracts had been carried into execution ; and that the platntiff^. AT. 
was entitled to interest on the said sum, at the rate of 4 jter cent* per annufih f^om tht 
time oftbe death of the said testator.'* R. L. 



uLUSL 

[•] CHirry against Parker. • f^"^^^ 

liOrai Com- 



(Reg. Lib. 1791 . A. foL 541.) jg^^ JMmM, 

and WHmn. 
A LEGACY was given to a charity, and upon a bill for an account, ^g^tde^, 
^^ S^c, the Attorney General was not made a party. 301^ vrlMra 

Mr. Miiford said, that the Master w.ould report that there was sud^ a kgacy to a 

cnaiuj, wm- 
i' >j *!> out making tlM Attoney G«Mral a party. 

. ;i Jcgtcy, 
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CiSMS AbBVEO AHA DlTERMlKED 

](i|^yv ind duit the parties might oome in before him aod claim : that 
tbe Md been ftequentiy done, eiaee the ^ueatiena upon the Mortmain 
acta had been ocarl^ settled, without bringing the Attorney General be- 
&re the Court ; as it vas found he would, otherwise, be a party in al- 
most every cause* 
U was r eferred to the Master to take the accounts. 
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Finch against Finch* 
^n^. Lib* 179J. A. foi. 7455. b.) 

Sir John Banks 
died 1^99. 



OiedS.?. 
Feb. 1 729. 



2dary Banks 

married 

JoknSttvUe. 

I 



1 

EliviUth Banks 



AtOr JPIfieA dice 8. P. A^rt. 1 78S, 
Imi u i g Mmdmi 
Judith, his widow. 



Wmaitth Amh dM Od. 17S7. 

married 
John Finck, who died Dec. 1739. 

_JI 



i 

UmyFineh 
tbcpMmiff. 
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^. agTMtto fill^ JOHN BANKS Bart, had two only children daughters. Mart/ 

MigQ landa to CT married to John Savik Esq., and Elizabeth married to Heneage 
haraoD, he — - — 



Vyiog {mi. 
oT) 20,0001. 
tohitiifltar, 
waportioiit 
■M ancrwarai, 
by will,giT« 
tbeditcr 
SO^OOd. 



Finch Esq. 

{*] Sir John^ by will, dated 1!Sd November, 16979 devised a house in 
UtncdMs Inn FiwU^ and lands in the Me of Thanet and Romney Marsh', 
and also feO'fann rents in the counties of Essex, Stqffbrd, and Derby, to 
bis daughter Mary Samle, and her husband John Savile, and to' the 
hein ef the body of his daughter Mary^ remainder to his daughter 

KisuAeth Finch, and Heneage ner husband, and the heirs of the body of 

^biiigad on her bis dauehter Elizabeth^ remainder to his own right heirs: and as to 
real cttatct and certain leasehold estates in Kent, for lives and years; he devised the 
then ffivm same to trustees, in trust, for sudi person, and for such purposes, as 

^■S^^"?*^ . his daughter Mary Savile should appoint ; and for want of such ap- 

elhlr oiargeiio tiie son : the daughter takes but one sum of 20,000^ 2. Under a prior settlement, the 
danj^blW was fbtitled (subject to the son*s estate tail) to an estate for life in certain of the premises which 
were ja msrtfpig** on an assignment of the mortgage, the sister joined/ and her charge of the 20,000/. ^"as 
vscUsit hi|t not her estate in remainder ; thff recital shall not hurt her title -^ but 5d. taking an interest 
iuid«r Ikf faraib«r'i will, she must elect ( 1) 

(1) This case, anoqgpt sU the ether mneiiel dedsiona on the point of election, is 
icHsd in Mr. Swanst^n** elshowte aod uaeful note upon JJithn ▼. Parker, 1 to). Rep. 
' 9!^. to 409. Vide iiiantj Blalk v. Bunbury, anita, 21. 

pointmont, 
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poiotmeot, ia tniat» far tfa« first too of his daugbter Maff BanriU^ tlitH 
sbouU live to atuio twenty-oM* And be devk^ olW fredMd SiHiWii 
to his daoghter Elixabelh Finch, in tail, with cross remainder ever t0 
her uter* 

Sir John Banks died in 1699, leaving his said two dmi^hters his es* 
heiresses and devisees. 

John SanUe and Mary his wife died, leaving Henry SavUe their only 
son and heir, who succeeded to a large estate in Yorkshire, from his 
father, which he left charged with a debt, afterwards liquidated at 
16,3791*9 and under the toiS of Sir John Banks, he became tenaM im 
tail of the estates devised to his mother, but he suffered no recovery qf these 
estates* 

Henry SavUe died without issue, in February, 1723, leaving EtiMoheth 
his only sister and heir, tjoho before hctd tnarried John Finch. 

By a settlement, maide after marriage, 27th May, 1727» John Fineh^ 
in consideration of 1 6,000/*, which he received as a marriage portion 
with his wife, conveyed freehold estates in Bolton, Nulton, and Ixvade 
in Kent, (now let at 346/. per annum,) to the use of himself for ^?A» '^" 
mainder to the use of his xoife for life, remainder to tlie use of the first 
snd other sons in tail, remainder to the use of the survivor of the said 
John Finch and Elizabeth his wife in fee. 

John Finch died long since, leaving Elizabeth his widow and one sottf 
Savile Finch, lately deceased, and one daughter, Mary Finch, now lirtng 
and unmarried. 

[*] Elizabeth Finch, being tenant in tail of the estates devised to [ *40 ] 
her mother by Sir John Banks b will, suffered a recovery of the house 
in Lincoln s inn Fields, and sold it, and in 1756, riie suffered a fe- 
coverv of the fee-farm rents in Essex, Derby, and Stqffbrd, and mort- 
gaged them for 10,000/«, but she sufiered no recovery of the freehoU 
estate* 

Elizabeth Finch inherited from her brother Mr. Savile, the manaien 
house at Thryberg in Yorkshire, an estate at Brinsviorth and Rotherham 
in Yorkshire, now let at 10701. per annum, and other estates in York^ 
shire, oi the value of 1632/. per annum, and she purchased an estate at 
Bramley in Yorkshire, of the value of 1551. per annum. 

By indentures of lease and release, 24th and 25th October, 1757, bet 

tween said Elizabeth Finch of the first part ; the earls of Winchdsea and 

Aylesford of the second part ; SavUe Finch, only son of Elizabeth, of the 

third part ; and Mary Finch, only daughter of Elizabeth, of the fourth 

part ; in consideration of the natural love and affection of Elizabeth and 

Mary, and for the; preferment and advancement of Savile, and for 

settlms the hereditaments after mentioned, Elizabeth granted to the two 

earls the lands and tithes in Brinsworth and Rotherkam com* York, and 

the lands and hereditaments at Ivoade, Bobbing, Milton, and Newington 

in Kent, (being the freehold lands in the settlement of 1727») to the use 

of Sarah Firn^, for life ; remainder to trustees to preserve contingent 

remainders ; remainder to the first and other sons of Savile Finek, hi 

tail male ; remainder to the daughters in tail male ; remainder tp Mary 

Finch for life, with remainders over to her first and other sons in tail ; re- 

niainder to her daughters in tail; remainder to Elizabeth Finch, in fee-; 

with powers to Savile Finch of jointuring and leasing. 

By indentures of lease and release, 24th and 25th o£July, 1759t the 
release being made between Elizabeth Finch, of the fiist part; SavUe 
Finch and Mary Finch of the second part ; and Lord Midaleton of the 
third part; reating a debt due from the estate of Henry Smmle at 
16372^ IBs. 4c^. to Lord Pollington, which had been advanced bv Lord 
MiddUton; in consideration of tliat sum paid by.Lord Afidmr/pa t^ 
Elizabeth Finch, said Elizabeth Finch granted and released to Lnrl 

Middleton, 
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l^f^ Mtidtaon^ and Sa\>Ue atid Mdry [^ ratified and cdnfiritied the nuinoiriiV 

^SSSv^^i^ l%f^er^A and Deneby^ the manors of Brinsiaoorth, and XerediiamaMs ttt 

ViWcB Brinsworth and Rotherhamj and other places, with a proviso for redemp- 

4j^»^ tiort on payment by Elizabeth Finch, Savile Finch, or Mart/ Finch, of 

r*±f\ ^TjOOOl. and interest* and with a covenant by Elizabeth and Savile 

L *^ -I J'VwcA, that they would pay the 17,000/. 

Memonuidtiiii, ' By a memorandum bearing date 1 4th Aprils 1759) between uSA 

\4akAprAi59. Elixdheth Finch and Savile her son; Elizabetn Finchy in consideration rf 

natur^ love and affection, agreed to convey to Savile, att the lands f ^c^ 

hereof she was possessed in the counhf of York, together with the house;* 

hold mmiture, ofc*, he the said l^voue Finch permitting her to have the 

use thereof at all times when she should come there, and also upon ihi^ 

. ^ * J^fiher consideration, that the said Savile Finch shall pay to Lord Mfd- 

dleton, all such sums of money as she, Elizabeth Finch, is indebt^ to 

bim; and upon this further consideration, that the said Savile Finch 

shall pay, or cause to be paid unto his sister Mary Finch^ when and io 

soon as he shall be possessed of all and singular the estate of the sud 

Elizabeth Finch, his mother, in Kent, the sum of 20,000/., for, and as the 

fortune and portion of the said Mary his sister^ and Savile Finch 

thereby agreed to pay the debt, and luso to pay to his sister the said 

9^0001. to sum of 90,000l> for and as her fortune, and entered into further agree- 

*•■"• ments immaterial to this cause ; and it was further agreed between the 

parties, that the estate at Bramley should not be comprised in that 
agreement. 

The 20,000/. was not paid to Mary Finch, during her mother's life- 
time, and she was no party to this or the following agreement of 
1st November, 1759, between Mrs. Finch and her son, whereby it was 
ttreed, that Mrs. Finch should take to her own use, the rents and profits 
bf all the estates agreed to be settled on Savile Finch, in the county of 
Yorik (the estate at Brinstoorth and Rotherham only excepted) on con- 
ditions therein named, but which are immaterial to this cause. 

Savile Finch married Miss FuUerton, but there was no settlement on 
the marriaee. 
WOUlithlAiy, Etixabetn Finch made her will bearing date 11th May, 1764>, and 
1764» saoooe. thereby, after directing her debts to be paid, (among other [♦] things) 
C **^ ] gave and bequeathed as follows, " unto my daughter Mary Finch, the 
^* full sum of 20,000/. as and for a fortune and advancement for her in 
** life, to be paid to her withm six months after my decease, together 
, *' with interest for the same from the time of my death, at the rate ofU* 
;" per cent, per annum/* and in a further part of the will was the fofiow- 
ing charge, '* and I do hereby charge and make subject, not only all 
'< my personal estate, but also all and every my freehold manors, mes- 
*' suages, lands, tenements, tithes, hereditaments, and real estate what- 
^* soever and wheresoever, with the payment of the said sum of 20,000/. 
** and the interest thereof unto my daughter, and also with the said 
'** three several annuities (given in the intermediate part of the will) and 
** subject to, and charged, and chargeable with such sum of 20,000/. 
** and the interest thereof, (and other annuities, ) I give, devise, and 
« bequeath, all my freehold manors, messuages, lands, tenements, tithes, 
** hereditaments, and real estate whatsoever and wheresoever, unto my 
** son Savile Finch, his heirs and assigns for ever,** and appointed Savuc 
jFfncA sole executor of her said will. 
iSlizabeth Finch died on the 10th October, 1766. 
By indentures of lease and release, 24th & 25th of January, 1769r 
between SavUe Finch of the first part ; Mary Finch (who was no partjT 
to the lease for a year) of tlie second part ; Lord Middleton of the third 
^iurt ; )Bmd William Sittcell of the fourth part ; reciting the mortgi^ to 
X/«rd MiddlHok that EUtabeth Finch was lately dead, and that Stsvik 

Finrh, 
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flRRdka^ ii|. (Ar (m^ «pii and heir at lata of the Mtd Elizabeth Vhxcb^ /m4 

atfo under the ^energl devise, in her xuillt was become entitled, to the equS^ 

of redemption %n the premises^ subject and charged, together with the 

other estates of the said Elizabeth, Finch ^ with the payment of 20,00(tf. 

to Mary^ and reciting that there was due to Lord Middleton^ for prin- ^^^^ 

dpal and interest, 18,020/., and that SitvoMy at the request of Savik 

•vui Mary, had agreed to lend Savile 25,000/. on the security of the 

premises, and that Mary had consented and agreed to release the pio- t;-^ liiv i 

niiiea from the payment of the sum of 20,000/., but nevertheless tvitUQiU 

prejudice, io her right of claiming the same ^ and the interest thereof 02<^ qf 

tke other hereditaments charged with the payment thereof; in consider?- 

^11 of 18»020f. paid to Lord Middleton, and 6980/. to Savile FincK 

Xiqr4 Middleton released, and Savile and Mary released and confirmed 

to Sfittoell and his [*] heirs, the premises comprised in the mortgage of 

Juiu,n5Sf. to hold to Sitvoell and his heirs, discharged of the 20,000/. 

to Mary^ and interest, and of the proviso of redemption in Lord Mid" 

dleton't mortgage, but subject to a proviso for redemption by SavUe^ 

upon payment of the mortgage money and interest. There was {lIso a 

bond iFom Savile to Sitxveu, for payment of the mortgage money and 

interest, and performance of covenants. And a bargain and sale was 

enrolled in Chancery, of the same date with the mortgage ; Savile Finch 

and Judith his wife of the first part ; Mary Finch of the second part ; 

William Sitwell of the third part ; covenant, that Savile, Judith his wife, 

and Mary, would levy a fine to Sitxvellf of the premises : but which does 

not appear ever to have been levied. There was a further charee to 

Siixveltf by deeds of 2d July, 1772, for 5000/., in which Mary jomed, 

but the covenant for redemption was by Savile only; and another charge 

of 3000/. more, by indorsement in July, 1775, but Mary did not sign 

thia indorsement, nor did she receive any of the money borrowed upon 

the mortgages, or any consideration for joining therein. 

The pTaintiflP Mary had been paid the 20,000/. given by the mother's 
wiii, in 1774- 

Savile Finch, by will dated 21st August^ 1788, duly attested to pass 
real estates, gave several legacies and annuities, and, inter alia^ gave to 
his sister Mary Finch one annuity or yearly sum of 200/. Jbr and during 
her natural life, and subject to and charged with the payment of the 
legacies, annuities, and debts, he gaxje, devised, and bequeathed, all and 
every his real and personal estate whatsoever and wheresoever, and of 
what nature or kind soever the same might be, unto Judith his dear toi/ef 
her heirs, executors, and administrators, and appointed her sole exe- 
cutrix : and by a codicil dated 24'th August following, over and above 
the 200/. a-year which he had given to his sister by the will, he further 
gave her the additional sum of 300/. a-year, payable in the same manner 
with the 200/. a-year, and ordered this to be added to, and make a part 
c^his will: this codicil was attested by two witnesses only. 

Savile Finch died 20th ot September, 1788, three weeks after the date 
of the will, leaving the defendant Judith, his widow, but no issue. . 

[*3 The widow having gotten possession under the will, and also [ *44 ] 

having possession of the deeds and writings, the bill was filed, praying 

(aroodg other tilings, which were either compromised or deserted at the 

hearing of the cause) an account of the rents and profits of the estates 

in Keni, and at Brinstvorth and Ratheram, and that they might be paid 

to her ; that 20,000/. with interest, from the death of Elizabeth Ftkch, 

, , mi^ht be paid to the plaintiff, out of the personal and real assets (ii said 

\ ,EUzdhelh. Finch, as a legacy given by her will, or else, as a debt ^ue 

^_fjl^ ^Savile Finchy that the two annuities of 200/. and Sdol. under ^he 

. ^ will and codicil of Savile Finch f might also be paid to her, aod t^i,thp 

' . ifHtfltfiaut Brinpnorth and Rotheram might be exonerated. - , ' ; 

The 
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. Tbe qvattioitt at ike heafingt wMeh lasted aereral dayi» wart r o dl n a rf 
ia (Iiica* 

Ist. At to the pkuDttTs claim of a lift eitale in BrkumarA and 

noikerafit, 

2d. At to her daim of two atmis of 90,000/. cacht one uadar tha 
qreemeiit between EUzabetk Finch and SaviU her ton, bj the memo* 
randum of the 14th of AprU^ 1759, »d the other under the wfll of bar 
mother. 

9d. A question of satialbction arising fVom the two annuitiea given to 
the plabtiff by the will and codicil o£het brother SavSe Finch. 
Mr. Attorney General^ Mr. Riehardi^ and Mr. SntUm for the plaintiff. 
Hie first question is, upon the right of the plaintfiT to the Brmiworth 
and Rotheram estate — Savile Finch having died without issue, the 
plaintiff's right under the settlement came immediatelj into poss es sion, 
ibere can be no objection to her title, unless any thing arising from the 
mortgages can affect it. As to that, the instruments are such as to 
eflbct a mortgage upon the Yorkshire estates. They are all to raise 
money for the brother, and are his debts only, and not hers. In none 
c^ the instruments is the equity of redemption reserved to her ; there* 
[ *45 ] fore, as between her and her brother, there is nothing to [*] disappoint 
the Kmitattons. So if a wife pledges h^ estate for die husband's debt, 
it continues his debt, and his effects are liable to- it, Tate v. Auttin, 
1 Won. 264k ; Bagot v. Oughton^ 1 Wms. S^T* she has a right therefore 
to have the estate exonerated of the mortgage. The recital, that Sarik 
Finch was entitled to the equity of redemption was a mistake ; Afaiy 
was entitled to redemption, as far as it went to lier life estate in re- 
mainder, and, if riie executed that deed under a mistake, the Court waH 
relieve her from the effects of that mistake* 

2dly. As to her claim to the two sums of 20,000/. each, her claim to 
the first sum is under the agreement of 1759, by which the mother 
divested the Yorkshire estates out of herself, and the brother covenanted 
to pajr to his sister 20,000/., when he should come into possession of the 
Kentuh estates, for her fortune. It is objected, she has been pMd one 
sum of 29,000/. and has given a release for it, and that it is satisfied by 
fbe same sum being given : that where a party has entered into cove- 
nants, for valuable consideration, to pay a certain sum of money, and 
afterwards, by a will, gives the same sum without any expressions 
Slewing that he intended an additional fortune, by the will he must be 
intended to have adverted to the obligation by the covenant ; but here 
nothing was incumbent on Mrs. Finch with respect to her daughter 
Mary ; it was all bounty, and argues that she aid not mean to add to 
the former sum ; they must argue on the other side, that, where she 
gave by her will 20,000/. to her daughter, she must have meant it as a 
gift, not to her daughter, but to her son, to whom she gave the estate, 
subject to the charge. Where there are gifts in two instruments, they 
most both operate, unless there is evidence to show the intention to be 
otherwise, 6oodfdl<no v. Burehm, 2 Vem. 298. ; Dtfoese v. Ponieif 
(Mr. Finch's Pre. Ch. 240. n.) VKarren v. Warren^ {ante, vol. i. p. 905.) 
But this being a case of mere bounty is more like the case of legacies 
than that of portions, and in the case of legacies, where two soaM are 
ghren in diflferent ins tru men ts , they must both prevail, Uti/^s v. Morrison^ 
Jantef vol.i. ji. S89.; and Hooky v. HaUon, there cited in the note. 

Mr. tSdicztor General, Mr. MansfiM, Mr. Mifford, and Mr. Campbdlf 
tor the defendant. 
[ H6 3 t*!l The questions are reduced to three : 

1. Whedier the plaintiff is entitled to the Brinsmnh and Rotheram 
estates r 

S. A 
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9. A question arises out of this, Wbether if cmilMl Co ibo MitM^ 
she is to take them exonerated of the charge ? 

8« Whether she is entitled to two sums of 20|000/. each, or to one 
only? 

The first and last of these questions depend on all the traasaotienib 

Miss Finch must make out, that it was the intention of her mother 
that she should have the estates as well as the 20,000/. 

If the plaintiff has any right, it must be under the voiamary settle- 
ment of 1759, by which Elizabeth Finch, in consideration of ttatctral love 
and affection, agrees to assure to Savile Finch all her estates in York^ 
shir6f and the son agrees to pay off the mortgage debt, aad to pay to 
his sister, when he should be in possession of tl^ estatein Keni^ 90,000/. 
for and aa herjortune* 

The Brinsworth and Rotheram estates were part of the Yorkshire 
estate which passed under this voluntary settlement. The second settle 
ment only varies this as to the rents and profits. The question is, 
whether the Brimvoorth and Rotheram estates were not within these 
agreements ; and it seems to have been the mtent of the parties that it 
was, and that Miss Finch was to receive 20,000/. for her interest in 
those estates. Ttien comes the will, whereby she charges and nakea 
subject all the estates to the payment of 20,000/. ae and far a Jbriune 
for her daughter, and direqts it to be paid in six months after her de- 
cease ; and among the enumeration of the estates which are subjected to 
the charge, are ^1 her freehold manors, messuages, lands, tenements, 
tithe9f and hereditaments whatsoever; now she had no tiihe$ but in 
Brinsworth and Rotheram : and subject to the charges, she gives all her 
real estates to the son. 8he therefore intended he shoukl take all the 
estates, upon paying the 20,000/. [♦] How is it possible then to argne, [ HJ ] 
that giving it as /z fortune, she meant this to be a second fortune ? 
Suppose the whole efiect of the first agreement not to be dene away by 
tbe second, it cannot be conceived that Mrs. Finch meant, af^er having 
settled the Brinsworth and Rotheram estates, that Miss Finch should 
both take them and the 20,000/.; she might, if she chose to abide by the 
agreement, take either the 20,000/. or the estates, but that was die 
utmost; she could not take both. Then in 1766 Mrs. Finch died; the 
plaintiff was not then yery young ; the meaning of the fiimily in the 
transaction was then very well known. The present bill was not filed 
till 1791, when the meaning of the parties was not so well known; but 
they had not been \eh in ignorance what it was. 

Then as to the mortgage to Sittoeilf it is certain that where two per- 
sons entitled to different interests in an estate, mortgage it to a third 
person, and the equity of redemption is reserved to one of them only, it 
ma^ vary their interest. It is necessary for this purpose to lode into the 
recitals of the deeds. 

It is true that if a man mortgage his wife's estate, and reserve the 
equity of redemption to himself, he shall still continoe setsed/atrv vsoruf; 
but, ft is not so, if, by the recital, it appears that the intoit ot* the parties 
is different. 

The intention of the mother was, that Miss Finch sliesdd reeeive 
90,000/. for her interest in Brinsworth and Rotheram, and that the son 
paying that sum, i^ould take all tlie estates. She did receive MfiOM.. 
and gave a release for it, and never thonght of clainiing the other W,O00l/. 
tHI 1791. 

8he, hj her intermediate acts, and by joimng in the security, pot a 
oonstmctHni on the transaction, and has bound herself by a limitation 
ibr a valnable consideration : therefore, we submit she has no title to the 
Brmsworth and Rotheram estates. > 

If we are wrong in this point, the prayer of the bill, to have theestates 

exonerated. 



1799* .^.nwrcjledy 1$ al«o wroiy : the utmost cWm she could Jym)» .prouU be 
for %|^ rota contributfOB. ^ 

lj?»..'5l^it]i. respect to the two sums of 9O,0O0L all the c^ses turn o9.|be 




^SHuiu i^tentioD of Uie parties. That of Mrs. Finch [*] appears, frooi tJl^e 
JSSS\ transactions, to be clear. The principle is laid down in. Copl^ v.. Cajfji^f 
ir^} lWms.147. 
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Mr. Attorney General^ in replj. 

It a i 



The plaintiff is heir at law of a considerable family, who. Im PO otther 
provision but. what she seeks by this bill. .r. 

There are two questions, — ; . . ; i 

. Itft. As to her claim to a life estate in Brinstjoorth and Roth€ram* ... : 

S. As to her claim to the two sums of 20,000/. each. . • . ' i^ 

As to the former, the question is, whether there is any indicatioDt 
from the transactions, that her life estate, to which she is otheififise 
clearly entitled, is defeated. There is clearly no deed revoking (h^t 
under which she claims, but it is said, that, from a variety of trans^^ 
tions, it is to be implied that she has desisted from her claims. But in 
the mortgage made m her mother's life-time, the equity of redemp^on is 
reserved to the plaintiff as well as the mother and Savile Finch i in. the 
deeds after the mother's death, the equity is indeed reserved to SeviU 
Finch ; but a mistaken recital, that ne was entitled to the equity of 
redemption, will not alter her estate. Then with respect to the two 
agreements between the mother and son, the plaintiff, not being a. party, 
cannot be bound by them. But it is said she is bound by the de^ of 
mortgage to Sittcelly and that she has raised an equity against her^If by 
her non-claim, and by permitting the equity of redemption to be re- 
served to Savik Finch : but she knew nothing of the reservation of the 
equity of redemption, but left it to her brother's solicitor. She was 
doing a kindness to her brother, by postponing her own 20,000^ : her 
claim to the life-estate in Brinstoorth and Rotheram never arose till f^ter 
the death of Savile Finch^ yet under these circumstances it is argued, 
that the deed of 1757 is to be overturned. Then as to the. deed of 
1759t Brinstoorth and RMeram could not be included, SavUe Finch 
being already in possession of those estates ; so that there can be no 
inference, from any of the transactions, that she gave up her intereiit. 
Then the gift of the estate by Savile Finch^ to his widow, being a 
C *^ ] general gift of it, includes [*] Brinsworth and Rotheram which were the 
property of Mary, the plaintiff; Judith tlie defendant cannot, under the 
cases of No^s v. Mordaunt, 2 Vem. 581. and StreatfiM v. Streaf/iMt 
take that, and also take under Savile*B will. 

The real point is, as to the sums of 20,000/. This has been variously 
treated, as a case of double portions — and — as appearing from the 
tranaactions that she was not to have both. 

The cases, e^ecially Copteyv. Copley , are all different from this, they 
aire ciuies where the child is a purchaser of the first obligation, and that 
obligation personal as to the party making the second gift : and as that 
ddictrine IUm been treated, it may be reasonably presumed, that the 
pigrty in makiuj^ the second gift looked to and meant to dischiarg^^ die 
previous obSgatiOp, . . ^^ - 

.At the time that Elixabeth Finch was giving to ^her.«oo a confideraUe 
. estate, she lays him under an obligation to give his sister a portion ; but 
she. was under no obligation to provide any sum as a portion for Mmiy, 
^o was not a purchaser under any deed executed by hen Shifting 
an obligation to another person (where there is one) and even encreas* 
. inig it, does, not operate as a satis&ction, Hanbury v. Hanlfur^tJ{fiu^ 
WLii. ptf$29») .A litde matter will serve to rebut, the pr^ Hn)pl»O ft 
iAiAg ftooi a aimdarily of suiiiSy or the one being greater Asn »i 
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■ It -ti \mi »thttf the will i* an" execution if the deed S^T^f ?^ vJESL' 
that was executed, Savile having come into bossession ; ^^T^agy 8 'm-wA 
daim to the 90,000^. hod been recognised by all the mortgages OQwp^tP TSimaF 
thk thne of his death. . ,?.'; \ ifiW 

The CoArt this day gave judgment. ■ V t * I W*"l 

Lord Commissioner jB[yre. (2) - '* ■/ 

[•] This cause was, in its outset, so involved and entangled in the bans- [ *50 ] 
actions of more than a century, that even Mr. Aiiomeu Generats yerj 
clear and distinct manner of stating the case, hardly made it intelligifiTe^ 
but the discussion which it has undergone, has clesired away a great 
part of the eonfusion which had overspread it, and we now see the 
case reduced to its true merits, and tnese lying within a very narrow 
oomnaas* 

Tnere are two principal questions: first. Whether the plaintiff i^ enti- 
tled to a fttfther sum ot 20,000/. over and above the 20,000& devised to 
her by her mother, and charged by her upon the estateis devised to hef 
son SaxiUe Finch ? And secondly, Whether the plaintiff is entitled to'f 
lite^^state in the lands in BrinstooHk and Rotheram^ part of the YorhKifg 
estate belonging to this family ? 

The second question, if it should be determined in favour of the plaji^- 
tiS^ will raise a subordinate question, viz. Whether the plaintiff is enti^e4 
to have her life-estate in those lands, exonerated from the. whole, or 
from any part of the mortgage debt of 17,000/. — 5000/. — and SOOOt- 
to which these lands, together with other lands comprised in the mortr 
gi^ deeds, are at present liable. ' ^ ' 

The first of these questions reauired nothing more for the solution mT 
it, than that the facts should be distinctly seen and understood. Those 
which bear upon this point are very few : In the year 1759, Mrs. EIUUl* 
heih Finch, who had, m the year 1757, made a settlement of her estateji 
at Brintworth and Rotheram^ part of her Yorkshire estate, upon li^r 
son lor life, with remainder to his issue in tail, with. remainder to. tli^ 
present plaintiff for her life; and having probably delivered up^hepos* 
session of those estates to her son ; was disposed to give up to him dh^ 
rest of her Yorkshire estates : and she entered into an agreement wittf 
him, by which she undertook to convey to him the estate and. fam^ 
house at Thirburgh, and all the rest of toe estate of which she was 'then . ^^« ■» 
possessed, and to deliver up to [*]] him the actual possession, upqfi ][ ^51 ^ 
certaib terms and conditions not necessary to be particularly nientione$^ 
and upon this stipulation, which has given occasion to this first qiiestiQi^; 
viz. That her son should pay to the plaintiff, Mary^ a sun^ of 20,0004 as 
soon as he should come into possession, upon her death, of her KenliA 
estates. , ', 

There was a reservation, upon which nothing turns, by a soH of piist- 
cript to this agreement, to Mrs. Finch, of a part of the Yorkshire estate 
called Bramlmft and there was a subsequent a^eement, upon whi^^ 
nothing turns as to this question, regulating the time and manner of (j^ 
son's taking possession of these estates. 

Wd may collect, that the ion was actually pat into possesaicm of tl|e 
estates under these agreements, no conveyance appears to have been 
made, and probably there was no conveyance m pursuance of t|^ 
agreement. 

Matters rested thus till the death of Mn. Finch. By h^r will, s]Eie 
deviaea all her eitates, in general words, to her son Savule FintAjjuia 
bequeaths 20,000/. to the plaintiff her dauffhter, aind charges ^]^. 
cstatea derned to her son, with that sum of 20^000/. ; that 0uin, atfeei^ 
liar death, Was paid, and the plaintiff executed a telease to Mr* 9^^ 

(S) 8tttlisifcrMlVomR«r. Lib. atth«cn4ortbccsie,|wff«<s,54. 
*"V0L.IV. D Finch 
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jTgg, Finch of the sum of 20,000?. to which she was entitled under the will of 
NL.ly— / her mother, taking no notice of, and probably not being then apprized 
FiKCB of any claim she might have to another sum of 20,000^. under the agre^ 
^abui mentofI759. 

FiKCB. jj j^jgg j^Q^ appear when Mrs. Mary Finchf the plaintiff, was first 

informed of the existence of that agreement of 1759, without which, 
the weight of the argument drawn from her acquiescence in the receipt 
of one sum of 20,000/. cannot be ascertained. To consider this lady's 
claim in a light the most favourable for her, I will suppose it recently 
made, that is, soon after the death of her mother; a very weighty 
observation was made by Mr. Mansfield upon the effect and operation 
of the agreement of 1759, that the plaintiff was neither party nor privy 
[ ^52 ] to that agreement, her [*] mother might at any time have released tt, 
and perhaps might have prevented its ever taking effect^ by sulFering a 
)recoyety of the Kentish estates, and disposing of them by her will. 
After the death of the mother (and taking it for granted that the con- 
dition, upon which this sum of 20,000/. was to be paid to her daughter, 
was perfbrmed,) that is, that the Kentish estates were come to the pos- 
session of the son, upon the death of his mother, still the daughter had 
no remedy, at law, to enforce the pavment of this sum of 20,000/., and 
it appears to me to be very questionable, how fkr the daughter, as 
asamst the son (party to the agreement) and as executor of the mother 
{vie other party to the aj?reement) she herself being a stranger to it, 
could, even in a court or equity, have compelled the payment of this 
money to herself; and that it would be difficult to say out of what fund 
it should be raised. 

If a court of equity would have compelled the payment of it, it'would 
liave been because it was intended by the mother for a provision, and 
"because it was the only provision for a daughter, and because it was 
reasbnable to presume that the mother having done nothing in her life- 
time to alter or release the agreement, had, in effect, given to her 
daughter this sum of 20,000/. ; possibly, upon these grounds, a court of 
equity might raise a trust for the daughter, of the benefit of this agree- 
tnent upon the possession or estate of the son. 

An express devise of 20,000/. to the daughter, for the express pur- 
pose, and in the name of portion, fortune, or advancement, at once 
destroys every argument and every pretence which a court of equity 
could lay hold of for raising any sum under the agreement ; and when 
'we consider, that both the sum and the object are precisely the same, 
these circumstances afford strong grounds for collecting an intent in 
the mother, that her daughter should not take any benefit under the 
agreement. 

It was observed by Lord Commissioner Wilson^ that the will (though 
it has no express reference to the agreement, yet being referred to the 
[ * *49 1 .Agreement, and the fact taken into [*] consideration of no conveyance 
having been executed in the mother's life-time) was to be considered 
pro tanto as an execution of the agreement. In this way of considering 
the subject, the 20,000/. in the agreement, and the 20,000/. in the will 
are one and the same 20,000/.* which goes to the very root of thk claim 
and destroys it utterly. 

The second question is, Whether this plaintiff is entitled to a Ufo 
estate, iu the lands of Brinstvorth and Rotheram ? Under the settle- 
ment of 1757, she miist be tiaken to be prima facie entitled. The 
reservation of the equity of redemption to her, by the deed of 1758 
requires this. It^ occurred to me, upon the first view of the subject, 
'that it mi^ht admit of a question, -whether the plaintiff . having accepted 
the beneht of the gift to her by her mother of 20,000/. by her will, 
could now insist upon her claim . to a Jife^eslate in these lands : this 

would 




ui tHB Court ov Cmascmmy* ^49 

woukl depend not upon the question, whether Mn.Maij Finch has 1?93« 
waived her claim, but upon a question of fact whether the mother had 
taken upon herself to make a disposition of the whole estate in these 
lands (consequently including this life-estate) bv the agreement of 17599 
or by her wiu, or both taken together, considering the will as an exe- 
cution of the agreement. But, upon further consideration, I do not see, 
distinctly, such a disposition made by the mother in any of these 
instruments. Great stress was laid, in the argument, upon the exception 
in the second agreement, as affording evidence of the mother's intent to 
convey these lands, as well as the other parts of the Yorkshire estate to 
her son, and to put these lands, as well as the rest of the estate, into his 
possession; but I doubt this is too much to conclude from an exception 
of this nature, which is very easily accounted for, in the particular case^ 
by attributing it to caution, and perhaps anxiety to prevent the agree* 
ment about tne rents and profits up to a certain time, of estates then 
lately delivered up, or to be then delivered up to the son, from being 
extended to lands which, though part of the Yorkshire estates, were no 
part of tlie objects of the agreement, stood upon a different title, and 
probably were in the son's possession, long before the agreement of 
1759 was entered into. 
[*] I am, therefore, strongly inclined to be of opinion* that the C * *^ 3 

{)laintiff is at liberty to insist upon her claim to her life-estate in these 
ands of Brinsvoorth and Rotheram^ notwithstanding her acceptance 
of 20,000{. under the will of her mother. 

But there is still another difficulty in the way of this claim, suggested 
by Mr. Miiford^ which deserves consideration. 

The plainUff* takes a benefit under the will of her brother also : she 
has an annuity of^ 200^. a-year under his will, and 300/. a-year under his 
codicil. If her brother has taken upon himself to make a disposition of 
these lands, the plaintiff will be put to her election, whether she will 
take under the settlement, or under the will. The brother has not 
devised these lands hy namcy but he has devised all his lands, and he 
was in possession of these lands. His true title was as tenant for life, 
under the settlement of 1757 ; but there is strong evidence that he and 
his sister considered him as having the fee-simple in him, either as heir 
at law, or as devisee of his mother ; as between them, therefore, his 
intent to devise these lands, together with the rest of his estate, to 
which he was entitled in fee-simple, as heir at law, or as devisee of his 
mother, can hardly admit of a doubt. 

That both the brother and the sister considered him as the owner 
of the fee-simple of these lands of Brinstoorth and Rotheram, is made 
out by this deduction. These lands were included with the Yorkshire 
and other estates, in the mortgage in 1758 to Lord Middleton, in which 
the plaintiff joined. In tlie assignment of that mortgage to Mr. Siitoell, 
in which the plaintiff joined, there is a recital that the mortgaged pre- 
mises were devised by Mrs. Elizabeth Finch to the brother in fee-simple, 
subject to a charge of 20,000^. in favour of the plaintiff, which nad 
heea satisfied : from this time, when by a solemn act, the brother and 
lister concurred in declaring that these lands of Brinsworth and 
Ratheramy as part of the mortgaged premises, were the inheritance of the 
brother, there are no traces of any recognition, either by tlie brother or 

a[*] the sister, of the settlement of 1757> under which she is now to [ * *5l ] 
im this life-estate; a settlement which, it has been truly observed, 
was originally voluntary, had been broke in upon by the mortgage of 
1758, was become an object but of little consequence, there being no 
iisiie of the brother or of the sister to take under it, and the sister's 
Buterest probably supposed, both by the brother and sister, to have been 

▼ery mw compensated for by the mother's bequest of 20fi00l* 
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1792. 'f^is ^^^1" of circumstances, though they doliot constitute ilnjr'fe^ 

t>r equitable bar to this claim of a life estate, though, perhaps, Id the 
distressed state of this lady's circumstances, as opposed to the ojplMtike 
of Mrs. Judith Finch^ may make a claim at this day not yery harsh, but 
k does yet apply very strongly to the pomt to which it is adduced, 
namely, to shew that the brother considered the estate as his, and Miieant 
to pass it by his will, which, as I have before observed, will put ihe 
plaintiff to her election ; and, if she should elect to take under the wiH, 
she then must release this claim*, and the secondary question of esdimer- 
ation in that case will not arise. If it is to be made, we have alt^eMj^ 
intimated our opinions, that, in respect of so much of the mortg^l^ 
debt as was applied to satisfy Lord Pollingion*B claim upon the' real 
assets a^John SawUe^ there ought to be no exoneration ; and that, In 
to further sums borrowed for the accommodation of Mrs. Btittibeth 
Finchf and of SavUe Fineh^ as well those in the security for which the 
plaintiff joined, as that in which the plaintiff did not join, she will have 
her interest exonerated from the mortgage debt ; and she will alls* be 
entitled to have the proportion of the interest of the mortgage debt, 
which is to remain upon her estate ascertained, and a provision mad^, 
by the decree of this Court, that the residue of tlie interest'ma^ be 
kept down by those who have the equity of redemption of the rest of 
the mortgaged premises. 

In the event of the plaintiff's being put to an election, and her elect- 
ing to take under the will, she will be to convey her life-estate as the 
[ * *52 ] Master shall direct; and as to the [*] rest of her bill, it will be tof be dis- 
missed, as to so much of it as seeks to impeach any of the transactions 
in this family upon the ground of fraud, with costs ; and as to the rest, 
the plaintiff s circumstances considered, perhaps, without costs. 

Lord Commissioner Ashhurst. 

The first question is, whether the plaintiff is entitled to take both the 
sums. The second, whether she is entitled to the possession of the 
estates. 

As to the first, I think she is entitled to only one sum. The cases upon 
subjects of this kind are not very useful, as the question depends on the 
intention, which must be gathered from all the circumstances of each 
particular case. The present is very pregnant in circumstances to shew 
that Mrs. Finch only intended one sum. 

In 1759 she gives up her estates on conditions ; this rested entirely 

on agreement, and never was carried into execution by conveyances. 

That not having been done, she executes it by her will. The will is 

only a completion of the act ; and as there could be no covenant by tlie 

-brother to pay the sum, she secures the payment of it by the will. 

The sum is specifically the same, and given for the same purpose, so 
that it is altogether only doing the same thing by a different mode. 

The plaintiff has given judgment against herself, by never claiming 
till she tiled her bill. 

As to the second question, it is by no means clear that the 20,000/. 
[ *53 ] was not meant as a compensation. The life-estate in [*] Brinstoorth 
and Rotheram, upon failure of the brother's issue, were no present 
provision. 

But this was not ejnklem generis with the 20,000/. ; and although it is 
a handsome provision, yet, on the other hand, it is not clear she meant 
to deprive her of the other. But there is another ground on wiiidi the 
plaintiff must be driven to make her election. If she takes under the 
will of SavUe FincK she must not contravene it ; as, by the mortgage 
to Sitvoell, she encouraged the mistake as to SaviWn title. If she had 
claimed, he might have suffered a rfN^overy, therefore I think' she must 
be driven to her election. 

^ ^ Lord 
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• lidrd Comnii^ioner ^fbom • 1792* 

I think the mother intended the daughter to take only one mini of ^ _ i . i J 

WfiOOL Finch 

The objection ia, that the gift of the first 20,000/. ia by way 4f 
cliarge, and that the other is given by the wiU, and that the former is 
I compensation for the Kentish estate. 

By the mortgage of 1769» the 20,000^* is recited to be a charge by 
t|ie win of the mother* If Mart^ Finch knew of her charge by the 
agreement, she was satisfied that only one sum was intended. If both 
bad been known to iiaTe been intended, both would have been recited 
m that deed. Then it is said, that, unless the second sum is additional, 
that the mother gave nothing to thedau^ter, but, b]^ the will, was giv- 
ing only to the son ; and the argument is this, that if the mother had 
■ot made the will, still the dau^Uer would have taken the 20,000^ But 
ao it is in all cases where the first sum is an obligation. The agreement 
and will together shew it was intended only aa one sum of 20,000/. to 
M paid to the daughter at and for a portion or fortune* The agree- 
ment not beinff completed, the mother, by her will, takes care that her 
daughter should have the 20,000/L 

As to the other question, it depends on tlie settlement of 1757 ; under 
that she was entitled to an estate f(»r life, subject to the estate of the 
son. The first mortgage does not disturb that settlement. 

[*] In 1758 an additional charge was made ; the mortgage made then [ *54 } 
was for 17,000/. ; there was no reason for SavUe or Mary joining in that 
mortgage, but on account of their interests under the settlement of 
1757. 

In 1759, the mother agrees to assure to SavUe all her estates in 
Yorkshire. The words added were to avoid a general description. If 
so, that deed is a recognition of the former settdement. 

Then there is nothing prior to' the will of Elizabeth Finch, to shew 
that either she, SavUe, or Mary^ thought the settlement of 1757 at 
an end. 

There is nothing in the will to take away Marys right : the will is 
quite general. 

Then the mortgage of 1769, by the recital, shews Uiat SavUe Finch 
thought the whole of the estate belonged to him, subject to no charge 
but the mortgage and the 20,000/. That recital was drawn without 
premises to warrant it. 

There was no circumstance prior to 1769 to revoke the settlement of 
1757. If so, it was a mistake in the recital, and I should be rather in- 
clined to think that there had been an idea in the family, that the 
plaintiff was only to take 2O,000/» but they had not pravided for it by 
legal means. 

In 1769 there was an additional mortgage; Mary was a party to that, 
because the charge still subsisted. But in the mdorsementi in 17'i^5^ 
she was no party, having been then paid. 

The idea then was, that the settlement was at an. end. 
But as to what she takes under the will of SaviU^ 
It was understood hy the family that the estates were his, and where- 
ever estates are considered as belonging to A.y and A. gives all his estates 
by will, any party who takes under the will must elect. (S) 

(8) The decree it entered R. L. 1791. A. fol. 751., end it as followt : •— 
'« Tbeir Lordthips do order, that to much of the plaintiirt bill as seekt to compel the 
deftndaDt JmdUh Finch to elect whether the will take under the will of the tettator 
Samle Fmch, her late huiband, and relinquith all claimt of dower, and at seekt to compel 
psjument of 20,000/. with interett, from the death of Elizabeth Finch, and at teekt to 
ha^ the eftate at Brnmley delivered up to the plaintiff; and at teekt to have an allow, 
ancc for tuch tumi of money as the plaintUf hath laid out and expended in repairt in 
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the i mpro vcmenta of such estite with interest, stand dismfaicd out of diit oowt wblloaC 
costs. And as to so much of the pfauntiflrs bill aa sedcs to impeach the purchase made 
by Uie said testator SavUe Finch of 5001, a-year, part of the annuity of 150L, in the 
pleadines mentioned as a breach of trust, and as having been obtained by fraud, and for 
■a ina£quate consideration, it is ordered that the same do stand dtsmnsed out of this 
oourt with coats, to be taxed by Mr. Leedt, one of the Masters of this court. And it ia 
ordered and deoved, that the said Master do take an account of the rents and proSta of 
auch parU of the estates in Romney Marsht the Itle of Thnrtet, MUUm^ Twede, Babbhit 
and NewtngjUm in the pleadings mentioned, as are firediold of inheritance, accruod sinee 
the death dt the said testator Samle Fincht recdved by the defendant Judkh Fint^ or 
by any other person or persons by her order or for her use. And in taking the aaid'ae*' 
eount, it is ordered that the said defendant Judiik Finek be at liberty to retain one third 
part of the rents of the nid estates in JZomi^y Manh and the Ide of Thtmeit out of 
which she is entitled to dower to her own use. And that she be likewiae at liberty to 
retain out of the remaining two-thiids of such rents and profits, and out of what shall be 
Ibund due from her for the rents and profits of the other estates, what shall be taied for her 
costs, under the directions before given. And it is ordered, that the said defendant JutM 
Finch do pay the remainder of such rents and profits, alter the aforesaid deduction, to 
the plaintiff. And theu: Lordships do declare, that the plaintiff ought to tnakc hm 
election, whether she will take the life estate in the estates in Bnntworih and RoUientmt 
to which she is entitled under the settlement dated tlie 25th of October, 1757, in the 
pleadings mentioned, or abide by the will of the said testator SaviU Finch* And in case 
of electing to take under the said settlement, do also declare that the plaintifT will be 
entitled for her life to the rente and profito of the said estates at JMmsmortk and Eother- 
am, subject to the payment thereout of a proportion of the interest of the principal 
aum of 16,372^. 15s. ^tL charged thereon by the indentures of the 24th & 25tfa ofM^t 
1758, in the pleadings mentioned; and that the said Master do ascertain what such pro- 
portion ought to be. And it is ordered that the said Master do take an account of the 
lenta and profito of the said estates at Brinsworth and Rotheram, accrued since Ae 
death of the said testator Samle Finch, recciTed by the said defendant Judiik Finoh, er 
by any other person by her order or for her use. And that the said Master do take an 
account of the several soms which hare been received by the plaintiff^ or by any other 
person or persons by her order or for her use, for and in respect of the annnitiea c^ 300L 
and 200/. given to her by the will and codicil of the said testator SavUe Finch, And that 
what the said Master shall find to have been so received, for and on account of the said 
two annuitiea, be deducted out of what shall be found due from the said defendant .Ttic^ 
Finch, for the rents and profito of the said estates at Brinsioorth and Rotherawu And it 
is further ordered, that the remainder of such rente and profits, subject to the payment of 
what the aaid Master shall find to be the proportion of interest on the said aum of 
10,372^. 15s. 4€e. to be borne by the said idaintifi*, be paid to the said plaintiff for her 
own use.'^ R. L. 



[*] Sherer against Bishop. 
(Reg. Lib. 1791. B. fol.380.) 
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Gift by vrai of jmCHOLAS FA YTING, clerk, made hi« wiU, dated Ist J«. 1787, 
a qpedfic sum ^^^ thereby after several legacies, and among others one of 100^. to 

SSSn iJ?., '^'^'^^ Fayting, son of his late brother Joseph Fayting ; he gave SOOtf. 
jt. had six '* reduced Bank consolidated annuities to be equally transferred and divided 
children at the between the six children of John Sherer^ and Afory his wife, each child's 
time, one mora share to be transferred to him or her at twenty<*OBe ; and in case of the 
dbctMn^ii^ decease of any of them before attaining such age, then his, her, or their 
wilL but before f ^^^^*' ^ ^^ equally transferred among the survivors at twenty-one, and 
tiMcodidlsyshe >^ ^ should die except one, then the whole to such survivor; and in 
aball not take a case of the death of all, then the whole to be transferred to Mary Sherer 
share with the the mother ; and in case of her decease, then he gave the same to his 

sh bom before. 

The teitatoi; gave the residue to his relationt named in the will. He made a codicil <Whidi h« dimiri to 
be taken as part of his will; and a second by which he gave k^gaeies but ganre bo auch diteadoa; Id Ihb 
codicil, there wm legsdcf givtn t* two of fail relstionii they ibaUtilw Mmsf Hm — '^ 



m XHX CouBT OF Chanoebt* 4(5 

exeemoxay equally; and he directed the dividends to be applied for the. 1793. 
maintenance and education of the children ; and he gave to Maty Sherer v — y i^ 
1000^ for her sole and separate use ; and he gave all the rest and residue 8nite» 
of bis estate and effects to his executors on trust, to divide the same to ^aimi 
and amongst such of his relations only as xnere mentioned in that his toill, Bimwt. 
in such proportions as they shall think fit, particular regard being paid 
to those of the family who should be thought, in their opinion, the 
poorest in circumstances, and the most unblemished in their characters. 
The testator made two codicils to his will, the latter of which bore 
date 11th of December, 1788, in the close of which he expressed himself 
■s follows, " And whereas I have not taken any notice of the two 
fturviving chUdren of William Fauting, son of my late brother Joseph 
Fa^ingy in my said will or codicil above mentioned, I do now leave to 
each or them the sum of 200/. to be paid to them by my executors, as 
each of them shall attain their respective age of twenty-one years ; .but 
if either of them shall die before th6y shall arrive at the said ^e of 
twenty-one, then the survivor of them shall have the whole 4fOO^ and 
should the3r both die before they should attain the age of twenty-one, 
then the said 400/. shall be divided between my executors, share and 
share alike. 

[•] The bill was filed by the six surviving children of John and Maty [ ^56 J 
Sherer, against the executors of the testator William Fai/ting, the 
legatee of the 100/., George Thomas Fayting and Ann Favting (his 
children), John Sherer and Man/ his wife, (the father and motner of the 
plaintil^) praving an account of the testator's personal estate, and that 
the same shall be applied in payment of his debts, Sfc, and the clear 
rendue might be ascertained, and equally divided among such persons, 
as in the judgment of the Court shall be entit|;cd Uiereto, under the said 
will and codicil, and that the specific legacy of 3000/. reduced Bank 
annuities, might be transferred to the Accountant General to the credit 
of the cause, and subject to the contingencies in the will mentioned, 
and that the plainti£&' shares of the residue, should be ascertained and 
secured for their benefit, and that, out of the interest thereof, proper 
allowances might be made for their maintenance, during tlieir respective 
minorities. 

The defendants the executors, by tlieir answer stated the will and 
codicils which they had proved, and possessed themselves of the personid 
estate of the testator, much more tnan sufficient to pay debts, funeral 
expences and legacies, and that the plaintiffs are the six children of 
John and Man/ Sherer, and entitled, as such, to the 3000/. reduced 
Bank annuities, subject to the contingencies of the will, and that they 
are ready to transfer the 3000/. to the Accountant General as prayed ; 
and that they believed the plaintiffi) are related to the testator ; that they 
had appropriated the legacies given to the infant legatees, and in parti- 
cular of the infant children of William Fayting ; mA that many pei^ons 
having set up claims to the residue, of which tney could not judge, they 
had not been able to make distribution of such residue, but were ready 
so to do among such persons as the Court should direct. 

The defendants Wuliam Fasting and his two children, by their answer, 
stated that William Fayting had received his legacy, and the two child- 
dren claimed the legacies under the codicil ; and William Fayting, as 
' nephew of the testator, and the two children as first cousins of the 
testator claimed to be entitled to a share of the residue, and that, 
although not particularly named in the will, yet being described in the 
last codicil, and the [*] codicil bein^ to be taken as part of the will, [ #57 ] 
such description was equivalent to their being particularly named. 

The other defendants claimed, by shewing their relationship to the 
testatori duunes of the residue^ and some of them claimed in the same 

D 4 way 




59c^ GaaSS.' A«MCD AH9i DEl'MlllllfiD 

179V. k wib«%hh> Ao^l^j^^lV as b«nig luim^ 

tMbgbtiMii; lianM in l9ie will. < - >. it ^^ 

^Aittinr hearing 10th of Febtimty, 1791, it wift referr«d td tteM^Mtor*' 
ttfUte the Qflval accounts/ and it was ordered- that tfaeiegacybf SCOOk" 
should be transferred by the executors to the Accountant Oencrid ta*. 
trust in the cause, subject to the further order of the Court ; the children^ *« 
when they should become entitled thereto, to be at liberty to itoplf ^ > 
and the Master was to enquire what children of John Sherer and Mmy* 
. his wiie were living at the death of the testator, when they were* »^ > 
spectively bom, and whedier all, or which of them were living ; 'tod/it^ 
was ordered that the Master should enquire whether John Sknrr wm mt 
circumstances to maintain his children suitable to their fortune^ and ii^ * 
not, that he should enquire what was proper to be allowed for dUir • 
maintenance : and it was ordered, that the residue of the persooai'iestBiie • 
should be paid into the Bank, and that the Master should enquire wliat' 
persons named in the testator's will, are relations of the laia testate ; 
and aJso enquire into the circumstances and character of such reiatioBk, 
and state the same to the Court ; and also state to the Court* but with-^ 
out prejudice, the circumstances and character with regard to those^ 
relations named in the codicils to the said testator's will respectivdy.' ' 

January 22d, 1792, the Master made his report, in which ke stated the 
personal estate, and the application thereof; and he found {inter aUa) 
that at the time of the death of tlie testator, (which happened on the 
2^ of February f 1789,) the said John Sherer hwA seven children living 
by his wife, that is to say, the plaintiffib and Emily Sherer i he then 
stated the births of each, by which it appeared that the six plainfift 
were bom before the making of the will, and Emily Sherer on the iMi 
of November^ 1782, subsequent to the date of the will, but prior to either 
[ *58 2' ^ ^^ codicils: and he found that all the said [*] seven diildren were 
then living ; that he found John Sherer was not in circumstances lo 
maintain his children suitable to their fortunes, and waa of Opinion tliat 
161. was proper to be allowed for the maintenance and education of each 
of the six plaintifis. He then stated the relationship and respective cir« 
cumstances of the persons who claim as relations of the testator, and who 
were mentioned in the will or codicils of the testator, and the state of the 
residue of the testator's personal estate. 

The cause came on 2()th of June last, but it then appearing that the 
defendant WiUiam Fayting had died between the decree pronounced 
and the report, and his interest in the residue being considered (although 
uncertain as to the amount) as vested, it was held necessary for the 
cause to stand over till the first day of causes after terra, with liberty to 
revive aeainst his personal representative in the mean time : and Sarah 
Faytingni^ widow and administratrix was made a defendant to the suit. 
rM ^ V ^^^ 1^ coming on again this day, 

Mr* jLbyflf and Mr. Mif/brd for the plaintifis, stated that there were 
. two questions* 

1st. Whether Emily Sherer^ who was bora after the will made, but 
c before the codicils, should take a share with her brothers and sisters in 
the 5000/. given to the children of John and Mary Sherer. J - 

2d. Whether Thmnat and Ann Sherer (who were referred to in the 
' codiciU but not named in the will^) should take shares of the residue. 

' / As lo the first, the gift of the 8000/. to thesix children, is the aame 

as if the testator had named them. It cannot include Emily who was 
. bon^ after. . If he had meant to include her, he had an opportunity of 
doing it in the codicil. 

With respect to the residue, it is given to such of his relations as are 

named in tne will. Here it is the same as if he had named them over 

[ *59 ] ^E^ • ^^c Taylingi (the Uifants^ are not [*] named in the wijl ; in the 

codicil 
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MjrsyvWlMreas I have not taken .notice of- ihem inAe'wittifii. 
pre them 200/« each. But it will be said that the codkil« beingp: ji«^ 
reoled^to be taken as part of the will, roust be considered as incorporaCUd 
widr^lt. • To many purposes it ia sO| but not to all. Where an estatait^. 
given by will to A. wad the heirs of his body, A. diesi and then the' 
testator makes a codidl, by which he coofinns the wiU; this will not .' 
cairy the estate to the heir of the body of il. because the testator meant 
to give toil. for Hfe, which now cannot be. Where a man givei all- hia 
estatea. and afterwards purchases other lands, and then makes a codicil 
re*pnblishing the will, it carries the land, because the words of the wiU 
are sdicient for the purpose. Here the words are not sufficient, unleia 
the word uill is considered as equivalent to will and codieilsm In Hone 
▼• Medcrq/i {amie vol. i. p. 26l») the subsequent legacies were held not 
to he chaned on the land, because only those under the viddket were 
sodiargedL 

Mr. SoHciior General^ for Emily Sherer. 

U Emiiy. Skerer had been living at the time the will was made, there 
could not have been a doubt, though the number mentioned (six) were 
wroog^. 

Lord Commissioner £^— There are so many cases that tie up the 
operation of wills to their dates, that I cannot determine against them. 

Mr. HolUst for Thomas and Ann Fauting. 

The first codicil is directed to be taken as part of the will : how can 
thia be, without considering the second. as part of it also, where legacies 
are given without such a durection ? He there says. Whereas I have in 
my will taken no notice of the children of William Fayting^ therefore I 
give then 200^. each. He seems to think his not mentioning them, an 
omission in the will, which he meant to cure by the mention in the 
codicil ; the Court therefore will construe it as if be had made the 
disposition. 

[^] Lord Commissioner Eyre said, that every codicil was a part of [ *60 3 
the testamentary disposition, thougli not part of the instrument; and, 
upon this ground thought that Thomas and Ann Fayting were entitled 
to a ahare of the residue. 

The other Lords Commissioners hesitated a good deal at this ex- 
tension of tlie word toiUf and doubting the construction. 

Lord Commissioner Et^e said he a&ered to his first opinion. And a 
decree waa pronounced m their fovour. 



• • ' • 

Law and Others Executors of Sir Thomas Rumbold, deceased, j^^S^l^/^ 
tigainsi Rigby ( I ) and Others, and the Attorney GENsaAL. '^^' 



Loffdt Cqm- 

( No entry.) B^faA 



^PHE pfauntifb filed this bill on behalf of themselves and the other Damnnrof 
^ spieoalty creditors of the bite Right Honourable Richard Righf^ m^cmmt 
against his devisees and acting executor, and thereby sUted that tne ^* P "^" f > 
Itta «r ThomasRumMd, their testator, 1st of September, 178^ lent Ae ^^^^r 



pending 
b«bg soch at would not be eflbetive^ and the pfeseal Mil nskhig new peitwi. 

(1) Bee this came in a nibsequent ilage, A. D. 179^, 2 Cox, Ca. Ch. 415. 
(S) Ai to tudi oMectiom In genenl, ct another cause depending, fee Mr. Bcamet'i 
ELFU'Eq. ia4. 14a 

said 
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179S. said Richard Bighy 69fi00l*f which sura^ and the interest thereod, 

secured by a bond in the penalty of 118,000/.; it further stated the 
death of the said Richard Rigby in 1788, and that, at the time of his 
death, there remained due upon the said bond 50,04*7/. Ss* 9d. with an 
arrear of interest from the Ist of September^ 1787 : 

That the said Richard Rigby previous to his decease, being seised and 
possessed of considerable real and personal estate, made his wiU, dated 
SOth of December, 1781, and thereby, after several legacies, gave to the 
defendant Pichard an annuity dl 100/., and appointed Timothy Coi" 
•well Esq. and the defendants Macnamara and Fmnds Hale (now ni^by) 
his executors, with legacies ; and gave all his estates real and personal 
to his sisters the defendants Ann Rigby and Martha Hale^ and the de- 
fendant Fronds Hale (now Rigby)i to be equally enjoyed by [*] them, 
C ^^ 3 share and share alike, for their sespective lives ; after the death of one 
of them, the two survivors to divide and enjoy the same in the like 
manner, share and share alike; and to the survivor of the threes he 
gave all his real and personal estate and effects, and to the heirs of such 
survivor : 

That the testator died without revoking the will, and leaving the de- 
fendant Ann Rigby and Martha Hale, his sisters and co-heiresses ; and 
upon his decease, they, and testator's nephew, the defendant, Frandi 
Hale (now Rigby) entered upon the estates, and Caswell having re- 
nounced, the defendant Macnamara proved the will, power being 
reserved to the defendant Francis Hale (now Ri^y) to prove, and thai 
defendant Macnamara and Hale (now Rigby), had possessed die 
testator's personal estate : 

The bill further stated that the said Francis Hale, (who since the 
testator's decease had obtained His Majesty's licence to bear the name 
^ Rigby 9) and the said Ann Rigbu, Bernard Hale and Martha his wife, 
as residiuary legatees of the said testator, exhibited their bill in tfaii 
Court, against Macnamara the acting executor of the testator, pmying 
an account of the personal estate of the testator, and an applkatioa m 
the same in payment of debts, Sfc. and that the residue mignt be paid to 
them, or secured for their benefit : 

That at the hearing of the cause, 5th of March, 1790, it was referred 
to the Master to take the usual accounts, and that the personal estate 
should be applied in payment of debts, Sfc, and the defendant Mac- 
namara admitting to have 6OOOI. in his hands, the same was ordered to 
be laid out in trust in the cause, and other usual directions were given: 

That since the decree, Sir Thomas Rumbold was dead, having made 
his will, and the plainti£& executors : 

That the said sum of 50,0i7/. still continues due to the plaintiffi; si 
executors of Sir Thomas Rumboldf from the estate of said Richard 
Sigby; and the plaintifi have carried in tiieir charge, and. made due 
proof thereof before the said Master, in the said cause of Rigby and 
r #g2 1 Macnamara, of what remains [*] due to them as such executors; and it 
appearing that theversonal estate of the said Richard Rigby, come to the 
hands of the said Macnamara his sole acting executor, will not be 
Sufficient for parent of his debts, the plaintiro had niplied to the said 
. Francis Hale Rigby, Ann Rigby, Bernard Hale and Martha his wife^ to 
prosecute the accounts directed by the said decree with effiect ; and in 
case it should appear that the said testator's personal estate is not 
sufficient to pay what remains due to plaintifis, by sale or mortgage of a 
sufficient part o£ the testator's real estate devised to them, to raise money 
to answer the deficiency. 

The plaintifis charged that the testator's real estate was liable, on the 
deficiency of the personal estate, to pay the bond debt, but that the de- 
fendant pretends the real estate is liable to some mert^e or other 

mcumbrances, 
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AcuinbranceSy find that the Attorney General on behalf of His Majesty, 1792. 
has claims on the estates, and also the annuitant on arrears of her 
mniuty, and therefore prayed an account of the principal and interest of 
the boad debt, and to be paid out of the personal estate ; and if that 
should not be sufficient, that the deficiency should be paid out of the 
real estate, and that the assets might be marshalled. 

To this bill the defendants (except the defendant Macnamara) put in 
a general demurrer for want of equity. 

Mr. Marufidd and Mr. Richards in support of the demurrer. 

The objection to the bill is, tliat the plaintifi& are not entitled to any 
ptrt of the relief they pray. And the whole matter being upon tfaie 
rectnrd, the proper proceeding is by demurrer. As to the prayer of the 
accoQnty that is already decreed in the cause of Rigby v. macnamara. 
J£ there was no rule to guide the Court, they would see the absurdity 
of permitting two suits to be brought when the party has once come in, 
and has come in to prove his debt in a former cause. But In Neve v* 
Weston^ S Atk. 557. there had been a bill by a creditor on bdialf of 
himself and the other creditors, against the executor and devisee ; the 

Efauntiff came in under the decree in [*] that cause, and then filed his [ »SS ] 
ill against the executor and devisee, and made the heir at law a party, 
who was not so to the fbrmer suit ; to this the executor and devisee 
pleaded the former suit depending, and Lord Chancellor said, that, " a 
*< man who comes in before a Master uiider a decree, is quasi a party 
** to that suit; and the present plaintiff does not show an absolute 
" necessity for bringing the heir before the Court: and allowed the 
'' plea.*' Here it appears by the bill that they have come in under that 
decree. Then, as to the prayer with respect to the real estates, that 
part of the bill cannot be supported till it appears that the personal 
estate is deficient, which cannot appear till the Master has made liis 
report. The bill does not state that the personal estate is deficient, and 
therefore pray a sale ; but prays that if the personalty shall be deficient, 
there may be a sale of the real estate : the words are only, '' it spearing 
** that tne personal estate come to the hands of Macnamara is in- 
** sufficient ; ' so that it does not appear what personal estate exists, or 
may have come to other hands. It is therefore not a sufficient allegi^on 
to support the bill. 

Lord Commissioner £yre.— It certainly would not be right to load the 

estate with the expence of two causes, if one is sufficient. This is a 

demmrrer in the nature of a plea of a former suit depending. Such a 

plea would not be good, unless the former suit were of the same nature 

and eSecU But this is a case in which the effect of this suit could not 

be had in die former suit. This demurrer admits Mr. Rigbys personal 

estate to be deficient ; here are other parties, particularly tne Attorney 

Genendf who may exhaust great part of the estate by the claim of the 

Crown; and then the crecutors must be content to come in under a 

decree to be made in this cause. The former cause will not be useless 

ttt what is led. The Court have it in their power to order the account 

m one cause to be made use of in the second. The demurrer covers 

too nrach ; the suit depending not being such as would be effective. 

Lord Commissioner Ashhurst concurred. 

Demiurrer over-ruled. 
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C*3 Smith and Others, Attignees of Lakce, a Bankrupt, agairnt 
..Everett and Othcf% Assignees of Maton, a Bankrapt,' ^nd 
• Otbersk 

(Reg. Lib. 1791. B. fol. 420; b.) 

TUfATON contracted with govemnient to supply all the camps in 
England, about die year 1782, with certain articles : he made 
contracts with several sub-contractors, for the purpose of compledng 
his contracts-; of these sub-contractors, the defendant Lance was one, 
who contracted for the supply of' the camps in Essex, Kent, and Susses* 
The defendant Everett, was one of Matowi securities to government 
for his performance of this contfact, and by the stipulation articled, that 
all the monies paid by^ government were to pass through his hands. 
The subject of the present bill was, that the plaintiffs, as assignees of 
Lance, might be decreed to have a specific lien on the monies received 
by defendfmt Everett, and dso on the monies remaining due from the 
Lords of the Treasury, on account of the contracts made between them 
and Maton, and for necessary accounts. 

By the decree 26th of June, 1787*, the late Lord Chancellor ordered 
it to be referred to the Master to enquire, whether Maton the bankrupt 
siffned and delivered such order as in the bill is stated to bear date 27th 
of November, 1782; (befne the order hereinafter stated, ) and on what 
occasion, and whether both branches thereof were made on the same 
day, and when the same were respectively made and delivered to the 
defendant nomas Everett;, and that the Master should further enquire 
whether any and what sums of money have been received under, or any 
and what credit given to, such orders, and that the Master should take 
an accoont of the moniies due to Lance or his assignees, for bread, Sfc* 
supplied to the encampments, pursuant to the terms of the contract wHb 
Maton, and reserved the consideration of costs and further directions 
until die Master should have made his report. 

The Master by his report dated 22d or February, 1792, reported thst 
he found by the affidavit of John Adcock (who [* J was clerk to the de- 
iendEmt Everett, and also clerk and agent of Maton in the sub-contsacU) 
that on the 27th of NavemBer, 1782, the several encampments mentioned 
in die pleadings having broken up, Maton called at defendant Everett's 
"compting-house, and delivered to him the said John Adcock, the order 
dated 27th of November, 1782, and which was in the following words: 
'* Salisbury, 97th of November, 1782, Mr. Thomas Everett, please to, pay 
** out of the money you may receive of the Treasury on my account, 
' ** M such bills as I have accepted and made payable at your house, 
<* which I agree to allow in your account, I am your humble servant, 
** John Maton.** That the said John Maton, at the time he delivered 
Che order to Adcock, (as the said Adcock conceived,) intended that the 
same riiould likewise extend to, and be an authority to defendant 
Everett to pay Lance and Hilder (another sub-contractor] what ahonU 
respectively be due to them* on balance of their accounts, and that he 
{Aacock) not thmking the order a sufficient authoritvi requested Metem 
to give a more direct order to defendant Everett for that purpose ; where* 
upon said Adcock, by direction and in presence of Maton, wrote nnder 
the said order, on the same sheet of paper, in addition thereto, the 
following words : (viz.) ** You will also please to pay Messrs. Lance and 
Hilderp out of the aforesaid money, die balance that may appear doe 
to them on account of the receipts delivered by them, for suppUei 

'* furnished 
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*" farnislied to the several encampments under their management, in 
** due proportion witli me and my other ^ub-contractor8> and also fqr 
** tbeir remaining stores and carriage of bread, when I am paid by the 
^ Treararr for the same, dedacting any damages that may have in- 
'* curred by any neglect of them, or their agents, or expence^ of 
** joumies, Spc. I have been put to." That Maton then in the presence 
of him Adcocky approved of, and signed the said additional branch of 
said order, and delivered both to him Adcock, as clerk to Everett ^ for the 
purposes aforesaid : and by said affidavit the Master found, tliat notwith- 
standing the said order bears date as at Salubury, yet Maton wrote and 
signed the same in London ; and that Maton was accustomed to date 
orders and drafts, drawn by him as at Salisbury (that being his then 
place of residence) although they were written and signed by him in 
London: and upon considering said affidavit, and no evidence having 
heen laid before him to impeach the credit thereof, or controvert the 
[*] same, he conceived that Maton signed and delivered both branches 
of said order on said 27tli of November, 1782, to said Adcock, foTf and 
as clerk to, said defendant Everett. 

The Master then found a balance due from the estate of Maton to 
that of Lance of 994/. 9.s. 6j^., and for supplies furnished by him and 
the defendants Hilder and Stqffel jointly, a further sum to the estate of 
Lance or 6061. 28. Hid. 
And the cause coming on now, for further directions, 
Mr. Soliciior General for the plaintiffs. 

The question is, whether this order amounts to a lien, on the part of 
the plaintifi, on the funds paid or to be paid to Everett on account of 
the encampments. If the party has supplied the camps in consequence 
of the order, that will give him a lien in the funds. In a bill m the 
Exchequer, on the subject of these contracts (Edyoean v. Boinden^ 
Excb. 19th JW^, 1786,) the lien was established, because the goods were 
supplied on the credit of the order. The order is made payable at the 
defendant's house by Maton, and there is further authority to pay Lance 
and HUder. in tlie case of Roto v. DaiDSon, 1 Vesey, 381. a similar 
order was held to bind the fund. 

Mr. Selwjfn for the defendants. The late Lord Chancdlor, when this 
cause came before him in 1787, was so far from considering the case 
of BduveoM V* Bowden, as an authority, that he would not make the 
same oraree. 

Lord Commissioner Ef^e. — That was because he doubted as to the 
&ct, and whether it was a fair transaction ; as far as his opinion can be 
cdlected it was, and that there was a lien, otherwise he would not have 
sent it to the Master. 

Mr. Sehoun and Mr. Stanley for defendants. — There was no direct 
lien, the direction is only, you will also be pleased to pay Lance and 
Hilder the balance which may appear due to them, this is surely a 
direction to Everett to settle their accounts, but could give them no lien 
on the fund. It would not be compulsory on Everett to pay them the 
monqr* It could not [*] be a hen on future receipts; and with 
KMCt to monies alrea^ly received, there was an easier remedy by 
action at law. 

Lord Commissioner £yr».,— -There cannot be the smallest doubt as to 
tins matter. In the case in the Exchequer, Etfyoean obtained a lien on 
account of the deed. Here the, contracts were not entered into by 
deed, but the parties entered into these contracts with reference to the 
deed. As Everett was Maion'u security, it was provided that the monoy 
should be paid to the sub-contractors by him, and he had the bilb, in 
ivder to draw upon Government. There could not be a stronger ap- 
propriation 
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propriation of the fund than this. It was meant that the subcontractors 
should have the same benefit of the deed with the parties to it. 

Therefore the assignees of- Maton^ must give authority to Everett to 
pay to the assignees of the sub-contractors the balances due to them, 
and the plaintifb must have a declaration that they have this lien on the 
fund* 

Lord Commissioner As/thurst. — Maton found it necessary to 8ub«divide 
his part of the contract. JSdfywra»*s contract was such as to create a 
special lien, and it was intended the others should have the same bene- 
fits. This is not a debt, but a standing authority to E-oerett to give the 
other parties the same remedy. The parties stood in the place of MatoUf 
and therefore their assignees have a right to a specific lien. (1 ) 



(1) The Court declared that the assignees had a spedBc lien on the monies 
by Everett from the Lords of the Treasury, on account of the contract made between 
tibem and JF*. M., and upon the money received, or to be received, in respect of the mlA 
contract* R* L« 
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Grieves and Others against Case and Others. 
(Reg. Lib. 1791. A. foI.S67.) 

JjLfARY PARKERy in 1776, having established a chapel at Faienlum 
Lancaster, in the county of Norfolk^ she made her will dated 20tb 
of November, 1788, whereby she gave the sum of 60(V. io be laid out M 
the purchase offretJiold \^'\andcopyholdlands, fine certain, as soon as coold 
be atler her decease, and ttU an eligible purchase rould be made, her 
will was that the said sum of 600^. snould be placed out at interest by 
her trusty and well beloved friend Charles Case of Tosfreet in the swi 
county, gent, his executors or administrators, whom she chose end ap- 
pointed trustees for the purpose of receiving and placing out the sane 
for the most interest he could safely get, ttll a purchase could be made, 
and for making such purchase, and upon trust and confidence that ss 
soon as the said Charles Case, his executors or administrators^ coidd 
meet with freehold lands, or copyhold lands, fine certain, suitable for 
the purpose, that he or they do purchase the same, and cause it to be 
conveyed to himself, or themselves, and the other trustees appointed by 
the survivor, in the rolls of the Court of Fakenham Lancaster, or in tbe 
court books thereof, and by the said deed enrolled for the said Faker^em 
chapel, and their heirs ; and the said 600/. she gave upon trust and eon- 
fideiice, to the end, intent, and purpose, that the interest and produce 
thereof, till a purchase should be effected, and after efiecting such mir^ 
chase, that the rents and profits of the purchased premises shoola be 
ftiUy, and as the same should become payable, duly applied and paid to 
such persons, in such parts and proportions, and at such times ai were 
thereinafter mentioned, (that is to say,) 2/. lOs. every year, part of tike 
interest of the said 600/. or rent of the purchased premises, she, f he re- 
by, gave to her IHend Henrv RicCy for and dnrinff the term of his natwal 
life ; 5/. yearly, other part tnereof, she gave to Maty, the wife of John 
Riches, for her life ; 2l.l0s, yearly, other part there^, she gave to tbe 
widow Ann Paxxsley for her life ; s/. lOy. yearly, further part thereof, 4e 
gave to the widow of the late T. Waterson for her life, all to be paid 



(1) Fide 2F0Dbl. T. £. 208. 2\Z, (cd. 1805.) 
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qnarterlTy on the most usual feast days, or auarter days In eadi year, 1792. 
and without any deductions whatsoever, in ner chapel at Fakenham 
aforesaid ; but her mind and will was, that in case her said annuitants, 
any, or either of them, should stand in need of parish relief, and the 
puishes or parish who ought to relieve them should take advantage of 
the above yearly gifts, and allow them any, or either of them the less on 
that account, then and from thenceforth the annuity or annuities of the 

Kerson or persons so allowed the less, should be retained in the hands of 
er said trustee, his executors or administrators, and afler proper parish 
relief should [*] be obtained, he or they should give such retained sum [ *69 ] 
or sums to the person or persons in whose favour they were intendied by 
this her will, at his or their discretion, it being her intention that the 
same should not benefit any parish or parishes, but be a comfort and 
additional support to the said parties besides parish relief; all the 
residue of the said interest or rent, and also all the parts thereof herein- 
before given to the said Henry Rice^ Mary Riches, Ann Pawley, and the 
widow Waterson, as they respectively depart this life, she gave and 
directed to be paid in equal moieties, the one to her friend Thomtu 
Mendham of Brislaw Norfolk teacher of the gospel, for his life ; the 
other to her friend Samuel Eastaugh of Fakenham aforesaid, teacher of 
the gospel, for his life ; and after the decease of the said Thomas Mend' 
ham, upon trust, that one equal third part of the said interest or rent, 
(the whole into three equal parts to be divided,) should be paid to the 
preacher or teacher for the time being, who should statedly officiate in 
the chapel in Briston, belonging to the said Thomas Mendham, and 
where he then usually officiated ; and the other two-thirds should be 
yaid to her friend Samuel Eastaugh for his life, he and the said preacher 
exchanging on the Lord's day, alternately, the one at the said chapel in 
Fkkenham, the other at tlie said chapel at Bristom, as hereinafter men- 
tiooed : Provided always that the said Thomas Mendham and Samuel 
Easikaughf do not voluntarily withdraw from, and refuse officiating at 
the said Fakenham chapel, when able, as usual. In which case, the part 
ar riiare of him or them so withdrawing and refusing, should during such 
fleeeaa, cease, and go to the preacher or preachers who should be chosen, 
and officiate in his or their room or stead, and from and after the decease 
of die said Samuel Easthaugh and Thomas Mendham, and the decease 
of the loneer liver of them, upon trust, that such interest or rent be 
duly paid for ever, to the preachers for the time being, who should be 
dioM& by the trustees of Fakenham chapel, and the trustees, or the 
oafor part of communicants of her friend Mendham's aforesaid chapel, 
at JBrid&iuft in the following proportions, (to wit) two-thirds thereof, (the 
whole into three equal parts to be divided) to the preacher of her own 
th^iely in Fakenham ; and one-third part of the said interest or rent to 
die preacher, for the time being, of the said Bristoxo chapel, which said 
two preachers should officiate by turns, and exchange or supply each 
others places alternately, and constantly [*] supply Barney chapel be- [ *yo ] 
tween them, if the proprietor thereof shouid think meet : provided always, 
that the gratuity for Barney chapel be equally divided between such two 
pmacbers, and whatever donations were, or uereafiter might be left, for 
Ae support of the said Bristoto chapel, two-tfairds thereof should go to 
Ae atiHtod preachers thereof, and Uie other third should be paid for ever 
to the stated preachers of Fakenham chapel. Item, notwithstanding 
vliat has been before said in this her .will, it was her desire, and she did 
diel^by request that the said Samuel Eastaugh should not continue a 
stated preacher in the said chapel, nor enjoy the benefit intended him 

Sr this her will, for any longer time than he contmues to preach tlie 
ospel of Christ Jesus. 

On 
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1792. On a bill for digtribution; and to have these deriies declared void, as 

N^wy/ being in mortmain, Three questions were made : 
OftiKvu lst« Whether the bequests as far as they related to the chapels of 

'V"*'*<^ BristotD and Fakenkam^ were charitable uses ? 
^A*** 2d. Whether they might not be kept on foot as money legacies ? (2) 

3d. Whether if they were void, the bequests to Mendham and East* 
mugh could be supported as distinct interests, unconnected with the 
charities ? 

As to the first question, the Lords Commissioners were of opinion, it 
was a charitable use, in respect of the benefit the, congregations were 
meant to derive from the preaching of their teachers. 

As to the second, the case of Grimmet v. Grimmetf Amb. 210. was 
cited in argument ; there money was directed to be laid out in the funds 
for charitable uses, until it could be laid out in the purchase of lands to 
the satisfaction of the trustees, and which it was held gave an election to 
the trustees to keep it in the funds, if they chose it ; and therefore the 
bequest was supported, 
t ^71 ] r*] ^"^ ^h® Court said that case was grounded upon a very nice cri- 

ticism of the expressions ; they would not express any opinion upon 
that case, because this case fell within the exception allowed by Lord 
Hardvncke to vitiate the devise, because land^ ultimately is the thing in- 
tended here to be given. 

' 3d. It was contended that Mendham and Eastaugh were meant per- 
sonal bounties, without any express condition annexed, and that if thej 
were removed or prevented by illness from preaching, or by any other 
'means than voluntary desertion, they were to keep their life interests, 
and cited Doe v. Aldrichf 4 Term Rep. 264. ; and said^ Lord Thurkm 
was of this opinion when the cause first came on to be heard, and hsd 
therefore directed that the annuities were not to be delayed. 

But the Lords Commissioners held that Lord I'hurk/w'n opinion, 
as far as could be collected from the decree, extended only to the 
annuities properly so called, which were so termed by the. will, and 
were properly so, being given out of the fund, but did not extend to 
the bequests to Mendham and Eastaught which were of the surplus of 
the fund itself. 

They held that the general scheme of the will was, to vest the money 
in land, as a perpetual fund for the charity intended, of which Mendham 
and Eastaugh were to take the parts allotted to them, ed ratione is 
preachers, and for that purpose ; and relied on the clauses imposing die 
duty of preaching, as clear evidence of that intention. That therofore 
their interests were provided out of the charity fund, as part of the ge- 
neral scheme inseparably annexed to it, and which must fail by me 
failure of the plan. They decreed therefore for the plaintifb, and de* 
dared these bequests void. (3) 

(3) See the points, which were insisted on when the cause came on originallj belbrs 
Lord JTturlow, &c. Ac, fuUy stated in Ms. Co*** report of the prindpu case, Sfot 
305. &c. 

(3) The Court, upon this occasion, " declared, that the disposal of the estate mads 
'<' by the testator's wfll, in iknmr of the defimdants T. M. and 8. J?., and the persoas in 
" whose fimnur the trust of the sum of €O0L is limited after the decease of the ds- 
lendanta U. and JEL, and of the sum of 4001. in the event of jl?. G. dying under the 
age of twenty-one years, being a disposition to a charitable use^ the same is to be con- 
sidered as a Toid devise, and contrary to the statute made in the 9th year of His lati 
Mijesty King George ihe Seooad, &c" R.L. 






[•] Blount against BunROw. .. rpyylXie? 

lVe9»)(Mi/546.] 

(No Entry.) Lincoln's Inn 

' i/iiZ^, ISth/u/y. 

HhE bill stated that Sir James Burroto had, by his will dated 9th of ^'^^ ^om- 
■• . Afflv, 1781, bequeathed to John Burrow Esq., his nephew, a legacy 2**^*^^^ 
^SOOO/., which he directed to be paid in the manner mentioned, in JSih^rtt. 
ij5f wiir, and appointed defendant Robert Burrow, executor of said t)^,^^ mortii 
ill;. and on the 9th of Januarj^, 1781, made a codicil to said will, caio^maybe 
Hereby he revoked the said legacy of 3000/., and by said codicil, gave for a particular 
itt' bequeathed the like sum of 3000/. to the defendant his nephew, purpose, (i) 
Sot^/ Burroxvy his executors and administrators, upon trust, from time [Ifapartyia 
i time, to receive the dividends and profits arising from said legacy, charged by 
id to pay and dispose of the same into the hands, and for the proper "J^*"',^" 
le and benefit of said John Burrow^ and for which his receipt ^^^^^^ ^c,, he 
lould be sufficient, and upon further trust, after decease of said may read the 
onh BurrotVy to transfer and assign said legacy to his executors and whole of it 
Iministrators. *" •*" ^"- 

'Jokn Burrow being so entitled by said codicil to die legacy of 3000/., ^^^S^i^)'i 
i, 24th of May, 1788, made his will, and thereby gave to plaintiff 
)O0^., to be paid three months after his decease, out of 2000/. re- 
iinder of a fegacy in his favour from' the late Sir James Burrotv, and 
iat ready moneys bUls^ or bonds he had by him at his death, and to his 
nisin the defendant, Robert Burrow, he bequeathed the residue and 
^mainder of said legacy and ready money, and the residue of his per- 
idtd estate he gave unto defendant James IVallcr, his heirs, executors, 
Iministrators, and assigns, and appointed him sole executor. The 
dendant Robert Burrow set up a claim arising under the marriage 
(ttlement of testator John Burrow, to retain the ^000/. against the 
taiDtifrs legacy, but that claim was immaterial to the subject af the 
ivsent cause. 

The bill was filed against defendant Robert Burrow for payment of 
le legacy of 1000/. out of the remaining 2000/. of the legacy,, and 
jaiiuit Waller for an account of the personal estate o£ testator come 
» his hands as executor. 

[•] The defendant Waller, by his answer, said he had possessed effects £ *73 ] 
m of trifling value of the testator, and that defendant Burrow 
Vuting on his right to retain the 2000/. he could not pay the legacy. 

At the hearing of the cause, *^2d of June, 1790, it was referred to the 
laister to take the usual accounts ; and further directions were reserved 
ill after he should have made his report. 

The defendant Waller, being examined upon interrogatories, put in 
he following examination. <* But this examinant saith, that the said 
' tntator did, on pr about the 26th da^ of December, 1788, being about 
' twelve days previous to his death, give and deliver to this examinant 

* fiMur India bonds for the respective sums of 100/. for this examinant*s 

* liie, to enable him to carry on and maintain a suit, which said. testator 
' commenced in this honourable Court, against Sir Francis Wood Bart., 

* iiiid the said Robert Burrow, and Henry Boldero Esq., since deceased, 

* ia.or about Michaelmas term, 1788, and which was at the death of 

(1) Upon the nature of these gifts, see 1 Roper on Legacies, l.etseq. Iliil-v.Chapmant 
*Km, 2 voL 612. with the other references in the Editor's note there; and Tate ▼• 
Mert, potUa, 286. 

(«) See the report, 1 Ves. jun. 546, 

Vot. IV, E "the 
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' 1792., ** ^^6 sftid testator, and still is, depending and undetermined, and there- 
' ^ \ _' " fore the examinant claims the same." 

Blouht The Master, in. his report, charged the defendant Waller with these 

ogttifut bonds as part of the personal estate of the testator John Burrow^ 
fiuABoir. ^nj[ ^he defendant excepted to the report on that account. 

Mr. Llot/d and Mr. Hally for tlie exceptant, argued that the Master 
was wrong in reporting that the 400/. India bonds, were part of the 
testator's personal estate ; for by the defendant's examination, the fact 
of the delivery of -them to the examinant for his own use, was clear ; and 
the India bonds were the proper subject of a donatio causd moriti^ and 
the delivery was a good donatio catud mortis^ Sndlgrove ▼. -^fliZgf, 
, S Atk. 214'., shews this, and also that the defendant's evidence is sul- 
>^cient. There was no evidence in that case but the defendant's answer, 
and it was held sufficient. So it was in Hill v. Chapmanf (nnte^ vol. iu 
X ■♦7* 3 P' 612.) where the gift was proved (as here) by [* J the defendant's ex- 
amination. Here it does not appear, otiierwise than by the examin- 
ation, that the 400/. bonds are in the defendant's possecsion ; and if the 
examination is read for the purpose of charging them, it must be read 
for the purpose of discharging liim also, Kirkpatrick v. Love^ Amb. 580. 
1 Eq. Abr.lO. 

Mr. Selwyn and Mr. Ainge for the plaintiff. ^ ^ 

In the examination these bonds are not claimed as a donatio cmua 
mortis, but as a sum intrusted to the defendant to carry on a suit com- 
menced by the testator. Certainly an India bond may be made the 
subject of a donatio causa mortis, but, to be so, the gift must be tn 
^extremis: and, under suspicious circumstances, the Court will not de- 
clare it to be so, upon the party's own oath. Here the whole fund if 
but 530/. including the bonds, the disbursements amount to 2001., so 
that the testator is supposed to have given away what will not leafe 
enough for the necessary disbursements; and the defendant did not 
state this matter in his answer, or until this examination, in answer to 
interrogatories in which India or other bonds were enquired to. Tbco 
the question is, whether in such a case the defendant shall be admitted 
to avail himself of his own oath. The receipt of the bonds may be 
proved so, because it is capable of proof by other evidence; but the 
gift cannot be proved by the defendant's oath, because it must be 
fproved by other means. Mr. Ambler, in the case cited, refers to t 
case of Talbot v. Rutlege, but that case was determined the other 
way. The date was the 17th of October, 1747, and the case was a« 
"follows : 

Plaintiff and defendant dealt in the lace trade as co-partners ; the bill 
was brought for a general account, and the decree pronounced with the 
general directions ; defendant was sworn before the Master touching bis 
receipts and payments : on his examination in writing, he acknowledged ' 
the receipt of some sums of money, but swore in bis examination that 
he disbursed those monies at other times, on account of the partnership 
dealings ; and the Master, by virtue of that examination, charged the 

lis receipts, and put him upon t*j proving At di»- 
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defendant with his 

charge; there was no other proof than as above to charge the de- 
fendant. 

Defendant took the general exception to the Master's report; and on 
arguing the exception. 

Lord Chancellor Hardwicke declared, that the rule of this caert, 
and the court of law, as to reading an answer or examination aeainst a 
party, is different. That this court is too confined in thek ruiey and 
the court of law is too large : that one part of an answer, in this court, 
may be read against a party, without reading the answer throiu^out; 
but at law it is otherwise : and if the judge at ww considecii that w^^ 






IN Ti|)B Court of CuANcsRy. ^5 

die whole of the answer is read there, yet every part of the ^swer or 1799. 
examination is not of equal credit, he thought the rule of law to be pre- 
ferred. In this court, if a man is to be charged by a book, or other 
writing, he shall also be discharged, if the entries are made for that 
purpose therein ; and so have been many cases relating to goldsmiths' 
and merchants' accounts ; and that was allowed in a case relative 
to the estate of Sir Stenhen Evans. Qut what \% sworn by a man's 
«|98w^r or examination aamits of a different consideration ; as, if a man 
JHfimMts, by his answer, that he received several sums at particular times, 
^uk} in the same answer swears he p^id away those sums at other times 
JB 4iacharge, he must prove his discharge, otherwise it would be tp 
BJlow a man to swear for himself, and to be his own witness. 

The Court over-ruled the general exception taken by the defendant 
to the Master's report, and confirmed the report. 

His Lordship referred to 2 Vern. IQI-. Hoxoard v. Broton* 

Lord Commissioner E^re said, its being for a particular purpose did 
BQt prevent its being a donatio mortis causd, the law implies the 
condition, 

Mr. Lloyd in reply. 

[♦] It appears from Hill v. Chapman, that the gift, in order to be do^ [ *76 ] 
natio mortis causd, need not be in extremis ; there is no averment in any of 
the cases that it was so, or that the giver expressed that as the cause of 
(be gifL But if this was necessary, the giver in this case died within 
t^ days after the gift, so that it may be presumed it was given in con- 
^mpUuion of his death. If he gave the bonds to the defendant Waller^ 
it was an ademption of the legacies in the will as to these. But it is 
lipc necessary to decide this question between co-defendants, as there 
if enough to pay the present plaintiff. 

Lord Commissioner Eyre. The purpose of this suit will be answered 
by decreeing the plaintiff his legacy ; but is there any case where a 
legate^ can have his legacy without the whole fund being arranged ? 
If the lOOCV. is to arise here out of both the funds, that introduces a 
question, as the persons interested in the residue must be parties. 

The best way will be to send it to an issue, whether the bonds were 
4clivere4 by the testator to defendant Waller. 



Mjldmay against Mildmay. 



(Reg. Lib. 1791. B. fol. 597. b.) 



ffAREW HENRY MILDMAY Esq. by will, 14th of Jii/y, 1778, 
devised his manors, Sfc. in the counties of Essex, Somerset^ Dorset^ 
•od Southampton, and elsewhere in England, to trustees for ninety-nine 
years, and subject to payment of debts and legacies, he gave the same 
to the use of his daughter Ann Mildmay , afterwards called Ann Hervey 
MiUmay^ for life, but without power to do or commit any manner of 
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(l)The Third Edition notices that Lord Loughborough C. aflerwards directed the money 
\o ^ laid out in land to be settled to the same uses. This is now the general course, 
tfaoD^ the practice is of modem origin, and some difficulties now and then present 
iiMi inln i. See Murgessw^ Lamb, 16 Ves. 174. te 162., and DetapoU r. DelajfoU, 
I? iTcB. 15a 

E 2 waste; 
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waste ; with remainder to trustees to preserve contingent remainders ; 
remainder to her first and other sons ; remainder to daughters ; re- 
mainder to the plaintiff's mother Dame Jane* the wife of Sir Henry 
Paulet St, John Mildmay^ by the description o£ Jane Mildmay, spinster, 
daughter of testator's nephew Carew Mildmay^ for life, mikout power 
to do or commit any manner nj' waste; [*] remainder to trustees to pre- 
serve contingent remainders; remainder to the 1st, 2d, 3d, and every 
other son and sons of said Jane Mildmay in tail male; remainder to Ann 
Mildmavy another daughter of said Carexo Mildmay; remainder to 
Letitia Mildmay, another daughter of said Carew MUdmay; with divers 
remainders over; with an ultimate remainder to testator's right heii^s. 
And there is a proviso in the will, whereby power is given to the per- 
sons in possession of the real estate to cut coppice wood ; but no further 
trusts of the term of ninety-nine years were declared. 

The testator died in 1784, Ann Mildmay entered and died in 1789, 
leaving defendant Dame Jane, and Ann and. Letitia Mildmay ^ her co- 
heiresses at law, and also co-heiresses of the testator. Jane Mildmaif, 
in the year 1786, intermarried with Sir Henry Paulet St, John, (now 
the defendant Sir Henry Paulet St. John Mildmay t) and they have had 
issue the plaintiff, their eldest son, and another child ; and, on the de- 
cease of the said Ann Hervey Mildmay, Dame Jane, and her husband, 
Sir Henry in her right, entered and took possession of the estate de- 
vised to said Dame Jane for life ; and the plaintiff, as first son of the 
marriage is entitled to an estate-tail in the manors, Sfc, so devised, 
expectant on the determination of the estate for life of his mother 
therein. 

There being a considerable quantity of timber standing on the estates 
fit to cut, and in danger of running to decay; the present bill was filed, 
on behalf of the infant tenant in tail in remainder, praying that the 
timber might be cut and sold, and the money paid into the Bank, and 
laid out at interest, to accumulate for the benefit of plaintiff, or such 
persons as shall become entitled to an estate of inheritance in possession, 
of the manors, Sfc. by virtue of the will of the testator, Sfc 

The defendants Sir Henry St, John Mildmay, and Dame Jane, his 
wife, admitted the facts, but insisted the interest, dividends, apd proceeds 
of the money to be obtained by the sale of the timber, ought to be paid 
to defendant Dame St, John Mildmay, during her life. 

[*] The cause came on to be heard, 2d of July, 1790, when the 
Lord Chancellor referred it to Master Graves, to see whether it would 
be for the benefit of the plaintiff the infant, and the persons in- 
terested in contingency, to have the timber cut down, and upon what 
terms. 

The Master made his report, dated 20th of November, 1790, stating a 
very large number of trees, and to a great value, to be fit to be cut 
down, and stating the interests of the several parties, and that proposals 
had been made to him of proper persons to select the trees proper to be 
cut, of which proposal he had approved, and thought it would be for the 
benefit of the plaintiff, and the persons entitled ni contingency to said 
estates, to have the timber cut, and the purchase-money paid into Court 
for the benefit of the parties interested therein. 

The matter being opened as before stated, and Lord Chancellor saying 
he saw no objection to such a contract between the tenant for life, ana 
tenant in tail. 

Mr. Solicitor General (for the defendants Sir Henry and Lady MUd- 
may,) said he did not rise to oppose it on the terms proposed by her 
answer, but that the Court was not in use to allow such covenants: 

that 
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Aat in Garth v. Cotton (2), (S Atk. 751.) where the tenant for life was 
restrained from committing waste, and the first remainder-man in being, 
was not, and they entered into a contract to fell timber and divide the 
money, an intermediate remainder-man being afterwards born, recovered 
for the waste committed by that collusion : so here, if the present re- 
mainder-man should die without coming into possession, and another re- 
mainder-man should come into possession, he would have a right to 
treat this as waste. The person entitled to commit waste, must wait 
till he comes into possession. It is the duty of the trustees to preserve 
contingent remainders to prevent waste from being committed, they are 
to protect timber, mines, S^c, 

Mr. Mitford (for the plaintiff) said, that was the reason the prayer of 
the bill was, that the money should be laid out for such person as should 
become entitled to possession. He [*] cited TuUit v. TuUit^ Amb. 370., 
and Marsh v. Lisle^ before Lord Bathurst, 1778, and also the case of 
Williams v. The Duke of Bolton^ (stated in Mr. Cox's note on 3 Wms. 
268.) where the money was ordered to be invested in the funds, for the 
benefit of the person who should become entitled. 

Lord Chancellor said, that was on a different ground, because it was- 
an abuse of his situation as tenant for life. He doubted whether there 
ever was a case where tenant in tail and tenant for lite had agreed to 
cut timber, and divide the money, and afterwards the tenant in tail 
dying, and another becoming entitled had filed his bill to have the 
money, on account of the iniquity of the contract ; but he thought that, 
by turning this into money, ne might vary the nature of the property 
and its consequences ; and would not go the length of the purpose for 
which the bill was framed : that there was no doubt, in this case, of the 
propriety of cutting the timber, and of the fairness of the proposal; but 
It would be more proper the money to be produced by the sale of the 
timber, should be laid out in land to the same uses, and directed the 
order to be taken so de bene esse. 

Upon this cause coming on again, it was referred to the Master to 
particularise the timber necessary to be cut. 

After the report of proper timber, and an order for cutting it, and 
after the timber had been actually cut, this cause came on again for 
further directions before the Lords Commissioners Eyre and Ashhurst. 

Mr. Mitford contended, on behalf of the infant tenant in tail, that the 
money produced by the sale of the timber, ought to be laid out in the 
funds, to accumulate till the tenant in tail should be of age, and that 
if he should die, any person who might be entitled, should be at liberty 
to apply. 

Mr. Solicitor General, for the defendants, insisted, that although the 
tenants for life could not themselves cut timber, yet nobody could cut it 
without their consent; therefore, if the tenant in tail was of age, he 
could not cut it but upon terms with them, and they [*] would not 
consent unless upon those of having a life-estate in the money. 

Lord Commissioner Eure said, the claim of the tenants for life would 
be open to them, when tne tenant in tail should come of age. That he 
thought the Court had done wrong in doing for the tenant in tail, what 
he could not have done for himself; but that when he should come of 
age, the claims must be discussed in a bill, and in the mean time the 
money to be invested in the funds. 

Lord Commissioner Ashhurst concurred. 

It was therefore ordered accordingly, and that the costs should be 
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(2) This cise seems better reported in 1 Ves. 524. 526. and in 1 Dick. 183., wbieh 
latter is from Lord Hardwicke's M& * 
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paid by the plaintiff, reserving the conBideration (S) out of what fund 
they should come. 

(3) Whether the plaintiff should, and how be re-imburaed Mich eMCs, and Ifkewiw 
the plaintiff's costs, until the question should arise unto whom the Bank Annuities 
directed to be purchased should belong. R. L. The money was afterwards laid out in 
the purchase of lands which were settled to the same uses. 
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Cooper and Others against Denne, ei e conitix. 

(No Entry.) 

THHESE were cause and cross cause. The plaintifis in thfe brigfndl 
-"- cause filed their bill against Mr. DennCf stating that Moses FratJts, 
deceased, wishing to build an house, for his own residence, at Tedding* 
tony Middlesex^ andi John Perkins Esq. being seised of an estate for 
life, with remainder to his fii-st and other sons in tail male, of several 
parcels of land there, under the will of his father MathhaS Perkins^ 
Mr. Franks treated with the said John Perkins to take the same upon 
lease. 

Accordingly, by indenture of lease dated 24th of June, 176S, reciting 
a private act of parliament passed in the first year of His present Majesty^ 
reciting the will of the said Mathias Perkins^ and that grieat improve- 
ments, might be made of the premises, by granting building leases thereof 
for the benefit of the persons entitled under the said will, which could 
not be done without the aid of parliament, it was enacted, that it should 
[*] be lawful for the said John Perkins, by indenture or indentures to 
demise, lease, or grant, all, or any part of, the said premises, unto any 
person or persons who should be willing to build upon, or suhstantially 
repair the same, for any term not exceeding ninety-nine years, to take 
enect in possession, so as such lease should be made, in order for the pre" 
mises to be built upon, or otherwise lastingly repaired and improi>ed, and 
so as there should be reserved and made payable quarterly or half- 
yearly, the best and most improved yearly rent or rents that could be 
gotten for the same, without taking any sum by way of fine, and so as 
ie tenants should enter into covenants to keep the premises iii repair, 
and other usual covenants : it was witnessed thaHhe said John Periins, 
by virtue of the said power, did demise to the said Moses Franks^ all 
that piece of arable land, called the fVheatJield, containing by estimation 
seven acres, together with the tithes thereof, to hold to the s^d Moset 
Franks, Sfc. for ninety-nine years, at the rent of 28/. 5s. 6(f. per annum, 
in which lease was a covenant, on the part of Franks, to build a iuh- 
stantial messuage or tenement on the premises, and to lay out 1000/. in 
the building' 

By another lease of the same date, and between the saitic parties, 
and reciting the power, said John Perkins demised to the said Moses 
Franks, all that piece of land called the Long Meadoxv, containing six 
acres, with the tithes for ninety-nine years, at the rent of 24/. 4#. 6d. 
per annum, in which lease was a covenant on the part of Franks, tO 

(1) The Editor hastib-esdy obsenred in his note to Shapland t. Smitfh nntea, 1 vol. 76. 
note (4), that although Lord Eldon C. has repeatedly disapproved of the Court's letting 
purchasers off vhere the title was doubtful, his Lordship has always felt himself bound 
\sj that course. See the authorities there coll«eted -, and tf^edte v. JffaU, i^ Vei. ISO.! 
Mid Shper t. Fith, 2 Ves. & Beam. 145. 

erect 
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erect a tenement or buUding thereon^ and to expend 100^. in such 1792. 
building. 

By a third lease of the same date, the said John Perkins demised to 
the said Moses Franks^ the piece of ground called The Little Meadovo^ 
with the erection or building thereon, containing three acres, together 
with the tithes for the term of thirty-one years, at the rent of ten 
ffuineas, in which lease is a covenant from the tenant to keep the saidl 
building in repair. 

In all the leases there were covenants from John Perkins^ that 
Franks^ S^c. should hold and enjoy the premises, without any eviction, 
SfC. from Perkins^ his heirs or assigns, or any person claiming under him* 
or them. 

[♦] The JVheatJield being the part best adapted for building, Mr. [•82]^ 
Franks built thereon a capital brick mansion-house, fronting south- 
toward the river Thames, with coach-houses, stables, and other offices, 
and a green-house and hot-house, Sfc. and laid out the remainder of the. 
seven acres in pleasure and garden ground ; and in erecting and building, 
the same, he laid out 10,000/. and upwards. He built an ice-house on 
the six acre piece, and laid out 100/. and upwards ; and he repaired the 
building on the three acre piece, and laid out the rest of the six acre 
and three acre pieces for the use and accommodation of the mansion- 
house; and when the house, S^c. was completed, Mr, Franks went to 
reside there, and continued so to do till his aeath. 

John Perkins having a son named John David Perkins who was tenant 
in tail of the premises, and he having attained his age of twenty-one 
years, they agreed to join in suffering a recovery, and accordingly by 
lease and release 25th and 26th of November y 1785, they conveyed the 
said three pieces of land demised to the said Moses Franks, and other 
premises, to Winboumy to make him tenant to the precipe for the 
purpose of suffering a recovery, the uses of which were declared to be 
ta the use of John Perkins, for life, sans waste, remainder to a trustee 
for five hundred years upon the trusts therein mentioned, remainder to 
John David Perkins in fee ; and the recovery was suffered. 

John David Perkins being so entitled to the remainder in fee ex- 
pectant on the death of his father, subject to the term, applied to 
Skinner and Duke to sell the same by auction, who accordingly prepared 
particulars of the same, in which the premises in question were aescribed 
as being in lease to, and in the possession of, Mr. Franks, and sold the 
same by public auction to George Peters of London, merchant, the term 
and rent under which Mr. Franks held the same, having been declared 
and added in writing to the printed particulars ; and by indentures of 
lease and release, 10th and lltli of February, 1786, the remainder ia 
fee was conveyed by John David Perkins to Mr. Peters, and the leases 
made by John Perkins to Mr. Franks were particularly taken notice of. 

L*] in April, 1789, Moses Franks died intestate, leaving PhUa Franks f *g3 ] 
(who is since become a lunatic) his widow, and the plaintiff^ Mrs. Cooper 
his only child, to whom letters of administration have been grantedybr 
ike use and benefit of her mother during her lunacy. 

The plaintiffs, Mr. and Mrs. Cooper possessed themselves of the pre- 
mises, and of the leases thereof, and the affairs of Mr. Franks requiring 
that the same should be sold, tlie plaintiff* gave instructions to Mr. Christie 
to sell the same, and he caused printed particulars to be prepared, and 
eo the 15th of April f 1790, put up the same to sale, and having in the 
particulars stated the tenure inaccurately, he, previously to the sale, 
made a declaration of the real state of the leases, and that one acre, 
pert ckf the kitchen garden, was held at will, at 2/. 2«. per annum, and 
ncfa deckration was written underneath one of the printed particulaii* 
ha declared that the fixture were to be valued ; and having put ^ 
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the premises to sale, the defendant was declared the best bidder, at the 
sum of 5092/. 10^. and paid a deposit of 500/. into the hands of Mr. 
Christie, and signed an agreement, dated 15th o^ April, 1790, whereby 
he undertook to pay the remainder of the purchase-money upon having 
a good title of the premises executed to him. 

After the sale, an abstract of the plaintiff's title was delivered to the 
defendant's solicitor, and the defendant was let into possession ; bat by 
agreement it was to be without prejudice to any objection the defendant 
might make to the title. 

Doubts arising upon the title, the abstract was laid before counsel, 
under whose advice Mr. Denne declined completing the purchase. 

Upon that a bill was filed by the vendor for a specific performance. 
• Mr, Denne put in an answer to this bill admitting the facts, and stating 
the opinion of counsel, that the title was materially defective and ex- 
ceptionable, particularly as it was extremely doubtful whether the 
leases executed by John Perkins to Moses Franks were not void, as not 
conformable to the power given [♦] by the act of parliament to grant 
building leases ; and moreover, as he had been informed thsit Franks paid 
John Perkins 100 guineas, or some other sum of money, as a fine for 
granting the leases, free from tithes. He further admitted, that his 
being let into possession, was upon a previous agreement, that it should 
be without prejudice to any objection that he might make to the title. 
He said that the house being out of repair, he had laid out 100^. in 
repairs; and that, after he had been informed of the objection to the 
title, he had acquainted the plaintiff Mr. Cooper therewith, and of his 
intention of quitting the premises until the objection should be re- 
moved, and the purcliase completed ; but that it was afterwards agreed 
between the plamtiffs and defendant, that he should continue in posses- 
sion from Midsummer, Old Stile, to Christmas, Old Stile, as tenant to 
the plaintiffs, at the rent of 105/. for that term ; and the defendant ac- 
cordmgly continued in possession until the Christmas following, when he 
delivered up possession ; and offered to pay the rent to the plaintiffs, 
which they refused to accept , he admitted therefore, that he had re- 
fused to complete the purchase, but that he was willing so to do, if the 
Court should be of opinion that the leases were good in law, and in that 
case, insisted he ought not, in regard to the money laid out in repairs, to 
be compelled to pay interest for the purchase-money. 

Mr. Denne afterwards being informed that 100 guineas had been given 
by Mr. Franks upon granting the leases, as a fine for including the tithes 
in the demise, which it was apprehended was expressly contrary to the 
power in the act of parliament ; and having no other evidence of this, 
but what fell from Mr. Cooper in a conversation with Mr. Denne, when 
no other person was present, filed a cross bill stating to that effect, and 
charging that the plaintiffs in the original suit could not make a good 
title to the premises, on account of the leases not being made conform- 
ably to the power, and on account of the said fine paid, and that Cooper 
had in his possession a letter or other paper of John Perkins acknow- 
ledging the receipt thereof : it also charged that Mr. Peters, vrho claims the 
reversion, and John David Perkins had threatened, after the death of 
John Perkins, to contest the validity of the leases, as not being made in 
conformity to the power ; and upon application [*] to them had refused 
to confirm the leases : the cross bill therefore prayed that the contract 
might be delivered up to be cancelled, and Mr. Denne be declared to be 
discharged from the purchase, and the deposit returned. 

Mr. and Mrs. Cooper put in an answer to the cross bill, by which they^ 
said they could not set forth whether Moses Franks paid any sum b^ 
way of fine for the leases, except that in a paper set out by Mr. Coijjper^ 
appearing to be an account or drafts on his banker, there was an itena 
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•• 1763, July 19th, draft on Hankeys, payable to Perkins for tithes iO^lJ* 1792. 
and that the account was found by defendant and Mr. Pitches his 
solicitor, among a number of papers belonging to Mr. Franks ; and Mr. 
Cooper said, that having discovered the premises to be tithe free, he 
informed Mr. Denne that an allowance would be expected in conse- 
quence thefreof, and that Mr. Cooper and Mr. Denne having met after- 
wardF, and Mr. Denne having expressed surprise that the premises were 
tithe free, Mr. Cooper then said he could only account for it, upon a 
supposition that Mr. Franks had given a consideration for it, which arose 
from a recollection he had of this item in the account. They further 
said they did not believe John David Perkins or Mr. Peters had threat- 
ened to contest the validity of the leases ; on the contrary, they believed 
that John David Perkins had never been made acquainted with the dis- 
putes between plaintiffs and defendant, and Mr. Peters had declared that 
he would never attempt to take advantage of the invalidity of the 
leases, supposing them to be invalid, or take any steps to try the 
validity thereof. 

The causes came on to be heard before Lord ThurloWy 26th of Jan* 
last, when it was referred to the Master to see if a good title could be 
made to the premises, and costs and further directions were reserved 
till the Master should have made his report. The Master on the 25th 
of April made his report, and thereby certified his opinion, that a good 
title could not be made to the premises in question, and an order nisi 
having been made for confirming the Master's report, the plaintiff in the 
original cause filed an exception to the report, for that the Master ought 
to have certified that a good title could be made to the premises. 

[♦] Mr. Solicitor General (in support of the exception.) There are two f *86 ] 
questions in this cause, 1st. Whether the leases were originally good. 
2d. Whether they were confirmed by the recovery. 

Lord Commissioner Eure. It can hardly be argued that the leases are 
good, under the power m the act of parliament. The second question 
may be of more importance. 

Mr. Solicitor General then stated the circumstances much at large, 
and contended that, as the leases were recited in the recovery, and also 
in the particulars under which Mr. Perkins purchased, they were con- 
firmed : and that whatever equity John David Perkins would have 
against Mr. Peters, the executors of Mr. Franks would have the same ; 
and \{ Mr, Denne was evicted, he would be entitled to a compensation. 

Mr. Mansfieldy Mr. Stanley and Mr. Cooke (on the other side) con- 
tended that the Master's report was right, and a good title could not be 
made. There were two questions, 1st. Whether Mr. Denne could have 
a legal title ? 2d. Whether he could have an equitable title ? The deed 
to make a tenant to the prcecipe cannot amount to a confirmation of the 
leases, as cases of confirmation by deed must be either express confirm- 
ations, or by the necessary effects of the deed. The object in suffering 
the recovery in this case, was a very different one, the validity of the 
leases was not in contemplation ; and where one consideration appears 
in a deed, a different consideration cannot be implied. John David 
Perkins who sold to Peters^ knew nothing of the leases. Nothing that 
has been done can bind Mr. Peters, 

Lord Commissioner Eyre. I am much struck by the observation that 
Mr. Peters cannot be a^cted by any thing done in this suit. 

For the defendant. If the articles do not amount to a legal con- 
firmation, Mr. Denne could only have an equitable title, and subject still 
to the same doubts. In Shapland v. Smithy (ante, vol. i. p. 75.) Lord 
Chancellor would not compel a purchaser to take a doubtful equity. 
Mr. Denne contracted for a [*] legal title, and he cannot be compelled [ •S? ] 
to take one that is merely equitable. 

Mr. 
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at law, for the non-performance of an agreement, this Court will always 
decree a specific performance, though the converse of the proposition is 
not always true. I do not see what the case of Shapland v. Smith has 
to do with the principle of this case. It is a strange thine to say that 
wherever a doubt may be raised upon a title, the party shall be sent to 
law. Whether this is a doubtful equity, is the question I first mean to 
contest. I submit that, under the recovery and the deeds, the legal 
title is in the persons who now propose to sell to Mr. Denne* The 
recovery operates as a confirmation, because it shows the intent of the 
parties to confirm the leases. The leases are certainly good during the 
fife of John Perkitu : he had a capacity to make good leases without his 
son, and has covenanted to make good the leases. It is not necessary 
to a confirmation, that there should be technical words, or that it should 
be specified in the habendum of the deed ; it is sufficient that it is shewn 
to be intended, Moore, 91. Here it must have been the intention to 
pass the estate subject to the leases, and that is enough. 

Lord Commissioner £[yiY. In suits for the specific performance of a 
contract, it is always in the discretion of the Court, whether they will 
decree a specific performance or not. In the particular case of a bill 
for a specific performance of a contract for the purchase of an estate, 
where there are considerable difficulties on the face of a title, and there 
are no means of clearing them up, and no jurisdiction to bind the 
question, I think that is not the case for decreeing a specific perform- 
ance. The inclination of my opinion would be, that these leases are 
confirmed, and that the intent so to do is sufficiently shewn ; but another 
difficulty arises : I doubt, whether the continuance of leases after a 
recovery suffered, does not depend more on the statute of Henry the 
Eighth f , than on the recovery itself. If an estate in lease is made the 
subject of a recovery, the term continues by force of the statute. It is 
probable the parties did not mean to affect the leases. We adhere to 
those cases which have determined that when titles are doubtful, the 
[ *88 ] Court will [*] not decree specific performance. In Shapland v. S^nith, 
(1 vol. 75.) the Lord Chancellor was of opinion, I believe, with Master 
Hett, that the title was not good, and only threw out what he did as to 
doubtful titles, to break the fall of my opinion ; but that is not the single 
case to show that where there is a cloud upon the title> the Court will 
not decree a specific performance. (2) 

Lord Commissioner Ashhurst expressed himself of the same opinion ; 
and said, if called upon, he should think the leases were confirmed, and 
that the case cited from Moore strengthened the opinion, but the Court 
has sufficient to decide upon ; if the case is doubtful, it will not compel 
a purchaser to take a title which will lay him open to a suit, either at 
law dr in this Court. 

The Lords Commissioners were about to over-rule the exception, but 
Mr. Solicitor desired it might stand over ; as over-ruling the exception 
would amount to an opinion that the title was bad. 

It stood over, and was afterwards compromised by Mr. Peters con* 
senting to confirm the leases. 

t ^' ^*^' »• c. 15. 



(i) ftee the Editor's note to Shapland ▼. Smith, 1 toI. 76., especially the reference t<> 
ilarhw t. Smith, in the time of Sir Jatepft Jekytt, 2 P. W, 201., et vide thereon per Sir 
^m, Crant M. R., 2 Vefe. Sc Beanee, 14S« 
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OjLDHAM against CAULtTdN, Lincoln*iInn 

(Reg. Lib. 1791. B. fol. 296.) Louis Com- 

TtAsAonktt 

R. SIMEON mored for a commission to examine witnesses in ^3^* ***** 
6ermuda^ updn the usual affidavit, that the plaintiff is advised it ^* *^^ ' 
will be necessary to exanune witnesses in this cause, particularly to l*^rd«fttt 
exaffiine William Smith Esq. who is now resident, and controller of His ^jjgjioiTt^'. 
Migestj's customs, in the island of Bermuda^ without whose testimony amine an erf- 
the plaintiff is advised, and believes, he cannot bring this cause to a deniie tOiroiid, 
heanng. it is sufficient 

Mr. Hall opposed this motion, as not being a motion of course, but ad *° ***!L'^ 
rather being a motion of expence and delay, and which ought to be Jl!^^ that his 
made on special ground shewing in what [*] points the evidence of the e?idence is ma- 
witness was material, and which was sometimes directed, and sometimes terial, and 
over-ruled, according to the circumstances of the case. To prove this **»•* >>« » 
he cited 1 Vem. 334., Jessup v. Duport, Barnardiston, 192., Coote v. *^7^ftQ T 
Coote {ante, vol. i. p. 448.) Either in the pleadings or the affidavit, the L ®^ J 
grounds ought to be stated^ 

Mr. Simeon, in reply. It is true the witness's name must be stated, 
and it is so in this case 4 but, discharging the matter of old cases, it is 
impossible to state the evidence, as it would be tying down the witness 
to the matter stated, and might preclude material evidence being given. 
It is sufficient to state his name, that his evidence is material, and that 
he is abroad. 

And the Register being of opinion that this was sufHci^nt, 

The motion was granted, (i) 

(1) Vide S. P. Rougenumi ▼. R, Exch, Auur. 7 Ves. 304. Upon the subject of ex* 
•minmtion of witnesses abroad gnierally, see Cock ▼. /><motvin, 3 Ves. & Beames, 76., 
mnd the references in the note; 19 Ves. 572, 573., and the notes, &c. In Noble ▼. 

Gariand, Coop. Ca. Ch. 223., and 19 Ves. 572. Lord Eldon C. decided, on Consider- 
ation, that a commisMon to examine witnesses abroad might issue before answer, where 
the suit was merely yiir a discovery, ^. BiU it is (AservabUt that there the time for annuering 
UNM out, and further time had been obtained. Where an application was made jireviously 
io the exfiratkm of the time for answering the Court refused it. Cheminant ▼. De la Cour, 
I Madd. Rep. 208. 

(2) Upon the affidarit above-mentioned, for the examination of witnesses abroad, 
generaUy, R. L. 



Call against Mortimer. Linc^in^tinn 

Hall, samedaj* 

lyiR. STkATfOkD moved that the defendant, being in contempt, J^".**"P*-^ 
^^'^ and having been committed to the jF/e^^ for non-payment of money, pJ^JJJJ^^^^ 
and still refusing to pay (1), should be committed a close prisoner. He a party to be 
cited Pract. Reg. in Chancery, 176. to show that this was the practice, committed as a 

But the motion was refused* dose prieoner 

for non-p&y- 

(1) The motioa was made by a Solicitor, whose bill had been taxed upon the de> ^^ 

fondant's own application, and the usual undertaking to pay what should be found due ; 
bet ^Nich he nevtlrthel^ p^sbted in refusing to perMrtn. The defendant was onl^ 
oMli«bitced gef^fro&y. From Reg. Lib. iind ii ndu of Mr. iC^ in Lofd CotdieOet*^ et>l. 
•^ciion. 
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r •90 ] [♦] Lord Belmore against Anderson. 

[rideS. C. 

S Coi. 288.] i^^ Entry. But see the note.) 

"^J*°** y* rpHE examination of witnesses, being foreigners, must be in Engliihr 
ndii^foriSt *"^ ^® interrogatories must, for that purpose, be translatea into 

examination of f^® language of the deponents, and their answer translated by sworn 
fordgoon who interpreters. Omichund v. Barker ^ 1 Atk. 21 . In Simmonds v. The 
cannot ipedi Countess Du Barre {ante, vol. iii. p. 263.) the answer was ordered to be 

EngUah, tbt taken in the defendant's language, 
cwpoiitiooa 

must be taken down by an interpreter in JEngUsh, and to retumed.(l)] 

(I) This marginal abstract in from Mr. (7ox*8 note. It appears from Lord Cotcheeter*^ 
notes, that Mr. Dickens, the Registrar, ultimately coinddcMi with Mr. Alexander** state- 
ment of the course of the Court, contrary to the apprehension of Mr. Mit/brd, as stated in 
Mr. Cox*s report; and drew up the order, with a direction that the interrogatories should 
be translated to the witnesses, and their depotiiiont taken in English, and so returned. 

Lord Colchester** notes contain a copy of the order as drawn up, which is as follows : -« 



Fonn of ofder 
for examination 



un- 



aoquainted with 

iheEngHtk 

language. 
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« 



« 



«< 



Lord BiLMORE V. Akdxrsov, 24th July, 1792. 

** Upon opening of the matter, this present day, the Right Honourable the Lords 
Commissioners for the custody of the Great Seal of Great Britain, by Mr. Mitford of 
counsel for the plaintiffs, it was alleged that this cause is at issue ; and it appears by 
the affidavit of Samuel Wayman Wadeson, the plaintiffs* solicitor, that the plaintiffii 
hare several material witnesses to examine, who live in the kingdoms of Ireland and 
France, and that several of the said witnesses speak the French language cmiy; and 
therefore it was prayed that the plaintiffs may take out two or more commissions for 
the examination of their said witnesses in France and Ireland, with the usual direc- 
tions. Whereupon, and upon bearing Mr. Alexander of counsel for the defendant, and 
the said affidavit of the said Samuel Wayman Wadeson read, and what was alleged by 
the counsel for the said parties, tlieir Lordships do order that the plaintiffs be at liberty 
** to take out two or more commisfdons for the examination of their said witnesses in 
*' Ireland and France, returnable without delay ; and that the defendant's clerk In court 
'* dOf in four days after notice hereof, join and strike commissioners' names in eadi of 
** the said commissions, with the plaintiffs* clerk in court, or in default thereof, that the 
** said commissions be respectively directed to the plaintiffs* own commissionos. And 
it is further ordered, that the commissioners who shall execute the said commission, or 
some person to be sworn by them truly to interpret the same, to such of the said wit- 
nesses as can only speak in the French language, do interpret the interrogatories to be 
exhibited by the plaintiffs at the execution of the said commission to such witnesses, 
out of the English language into the French language, and also interpret the depositions 
of such witnesses who shall be examined thereon, out of the French language into- 
the English language. And it is further ordered, that such iuterpreter be also swora 
to keep the said depositions secret until publication shall duly pass in this cause.'* 
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In Court 
before Lord 

TnurtcWf 
7thJl/ay. 

Lincoln* t Inn 
Halt, 96ih July. 

Lords Com- 
missioners 
Eyre and 
jfshhurtt* 

Writ de ventre 

m^tidendo (2) a^intt a married woman T whose husband had been near ten years aboad) on the application 
of a devitee (3), there being a limitat ^n m the will, thtt if she had a mal child within forty weeks aflcr 
testator's decease it should take pre '< us to the devisee : ordered to issue, but to lie in the office fourteen 
days, and if she submitted to an examination of midwives in the mean time, not to go ; otherwise to issuer 



In the Matter of Martha Brown, Ex parte Newton Wallof^ 

(1) 

nnHIS was a petition of Nexvton Wallop an infant, (by John Earl of 

■■• Portsmouth^ his father and next friend) a devisee in the will of 

Henry Arthur Fellows Esq. deceased, praying that a writ de venire 



(1) (2) (3j See next page. 



inspiciendd 



IN THE Court of Chancerv, qq 

ingpiciendo of the said Martha Broivn might issue, directed to the 1792. 
sheriff of Middlesex^ or such other county as she might be in, and such v _ ^ 

proceedings be had thereupon, as by law in like cases are usual. Ex pant 

The petition stated that Henri/ Arthur Fellows, being seised in fee of WxLtor. 
lands, of the yearly value of 4<000/. or thereabouts, made his will, 
bearing date 16th of September, 1789, and thereby, after bequeathing a 
legacy of 400/. to the said Martha Brovon, described to be the wife or 
widow of Ulysses Broton Esq. late Captain in the Horse-Guards, but 
then either deceased, or, if living, resident in foreign parts, and which 
said Martha Brown then did, or then lately did reside in Boulton- Street, 
near Piccadilly, gave and devised all his real estates to Thomas War- 
burton Esq. and John Churchill clerk, their heirs and assigns, in trust, 
that they or the survivor of them or his heirs, should for twelve months 
next after his decease, receive the rents and profits of his estates, and 
thereout pay and apply the sum of 300/. for the maintenance and 
education ox Robert [*] Henry Broton, otherwise Love, whom the testator f •gj l 
stated to have been born on or about the 13th of September, 1788, and 
baptized on the 18th of November, as the son of John and Mary Love, 
but whom the testator stated to be the son of Martha Brown, and 
should apply and dispose of the residue of such rents and profits, or 
the whole thereof, if the said Robert Hetiry should not be then living, 
in aid to, and as part of his said testator*s personal estate ; and at the 
end of twelve months from his decease, should by proper indentures of 
settlement, settle and assure the premises, in manner following ; that is 
to say, as to the freehold part thereof, to themselves, or such persons as 
they should appoint, for the term of ninety-nine years, in trust, to 
secure to the said Martha Brown an annuity of 200/. a-year for her life, 
t9 her separate use, and as to all the premises, subject to the term, to 
the use ef the said Robert Henry for life, sans waste ; remainder to 
trustees to preserve contingent remainders ; remainder to the first and 
other sons of Robert He7iry in tail ; remainder to the petitioner the 
Honourable Newton Wallop, second son of Urania Countess of Ports^ 
tnoulh, for life, sans waste ; remainder to trustees to preserve contingent 
remainders ; remainder to the first and other sons of the petitioner in 
tail, with the ultimate reversion to the testator's cousin Robert Fellows: 
and the testator did declare it to be his will, and direct that in case there 
should, at any time or times thereafter, either during his life, or witiiin 
forty weeks after his decease, be one or more son or sons born o/the body 
of the said Martha Brown, then subsequent to and in remainder, after 
the limitation to the first and other sons of the said Robert Henry 
Brown, otherwise Love, in tail male, and precedent to the limitations to 
the petitioner for life, the said devised premises should, in and by such 
settlement to be made by his said trustees, be Hmited to the use of such 
only son, or of the eldest of such sons thereafter to be born of the body 
of the said Martha Brown, either during the testator's life or within forty 
weeks after his decease as aforesaid, and of the heirs male of the body 
of such only or eldest son ; with remainder to the second and other of 
such sons in tail ; with remainders over to the petitioner for life, and to 
his first and other sons, and the several other remainders as before 
directed to be limited; and the testator gave and bequeathed all the 
fixtures, furniture, Sfc. of his house at Eggesford, and his house in Hill- 
Street, [*] with its furniture, Sfc. to the same trustees, in trust, that in r •gg i 
case the said Robert Henry, or such other person as should be first 

(1) The Editor cannot find any entry in R. L. upon this occasion. 

(2) As to this writ, see Mr. Hargraue^s note to Co, Litt. 8. b. 

(3) It appears that the Lords Commissioners at Jirst doubted whether the writ ought 
to issue at the instance of a dndsee. See the report, 2 Dick. 76^. See upon this case, 
per Sir P, Arden IM. R., in Kennel v. Abbots 4 Yen. 809, 

entitled 
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i79f. tfDtitled to the freehold and inheritance of the devised premises, under 
Vjw^yiw^ the limitations of the will or of the said settlement, should have attained 
fyf perte the age of twenty-one, and be living at the end of twelve calendar 
. W4;.LQP. months afler the testator's decease, then to assign the bequeathed pre- 
mises to the said Robert Henri/, or such other person, to and for his own 
use and benefit, and in case such person should not then have attained 
the age of twenty-one years, then to sell the leasehold messuage and 
the furniture, and last mentioned premises, as well in Hill' Street , as at 
Eggesfordy and apply and dispose of the money to arise from the sale, as 
part of the testator's personal estate ; and to stand and be possessed of 
such parts as should not be sold, or the whole thereof in case no sale 
should be made, in trust for siTch person as, under the limitations of the 
said will or settlement, should first become entitled to the freehold and 
inheritance of the devised premises, and should attain the age of twenty- 
one years, and that the same, in the mean time, should be held and 
enjoyed as heir looms to the said devised premises; and the testator 
bequeathed the rest and residue of his personal estate to the trustees* in 
trust, upon the same contingency, to pay to such child or children 
attaining such age, the sum of 10,ckX)/. each, as a portion, upon their 
respectively attaining such age, and in the mean time, to pay the interest 
for the maintenance of such child or children, with provisions in case of 
the death of such child or children : and in case there should be no 
such child, then in trust, to lay out the produce of such personal estate, 
in the purchase of freehold estates, <^c. to be settled and conveyed to 
the same uses, or as near thereto as the nature of the estates would 
admit, and made the trustees executors of his said will. 

The petition further stated, that the testator made a codicil to his 
•will, dated 5th oi January , 1791, wherein having recited the provision 
he had made of 10,000/. K)r the child or children which might be bom 
of the body of Martha Broxvn as aforesaid ; he stated, that, since the 
making of the said will, there had been two daughters born of the body 
of the said Martha Brotvn ; one of the name o£ Penelope, the other of 
[ *^S ] Georgina Maria, who had been baptized as the daughters of [*] John 
and Mart/ Love : the testator declared by the said codicil, that there 
were two daughters born of the body of Martha Brown, and for whom 
he had directed a portion of 10,000/. to be raised. (4) 

That the said Martha Brown was the daughter of one Major Baker, 
late of the city of Coventry, fish-monger, deceased, and was bom at 
Coventry, in the year 1743; that she, about the 19th of May, 1779, 
intermarried with Ulysses Brotvn, who was then an officer in the horse- 
guards, and cohabited with him till he went to the East Indies, about 
ten years ago, and where he has continued ever since ; and it appears, 
by the last accounts at the India House, that he was at Calcutta on or 
about the 12th of March, 1791^ and an officer in the military service of 
the East India Company : 

That the said Martha Brown is a person of ill fame, and hath, for 
these last eight years, resided in different houses in Curzon^ Street, 
Clarges' Street, and Boulton- Street, and kept several houses at a time, 
which she let out in lodgings to persons of ill fame, and particularly in 
the year 1791, and for some time prior to that period, she kept at one 
and the same time several houses, viz, one in Clarges- Street, one in 
Curzon-Street, another in Boulton- Street, another in BrUannia^Raoh 
JCamden Town, and another at Knightsbridge ; that she kept the two 
former till about Christmas last, when she was turned out by the land- 

(4) It sppean that these supposititious chUdren were excluded ftfm the Imcjfs j^fta 
them under such deoeption and mistake. 3ee imt M. R. in KetwoU v. 4^^» ^ ^^ 
809. 

lord. 
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lord, and resided partly at one and partly at anotlier, but principally 1792. 
at the house of an apothecary and man -midwife in Great Portland' ^ -^ - ' 
Street : ■ j^. parte 

That said Henry Arthur Fellotos was well acquainted with the said • Wauap. 
Martha Brown^ and visited her frequently at her different houses, where 
'she represented herself to him as being only a lodger; and that she, by 
various practices, obtained a great ascendancy over him, and pretendedf, 
and caused him to believe, that she had children by him ; and to 
strengthen such belief, she produced to him the children of other per- 
«ons, which she pretended were her children by him (5), and by such 
pretences obtained from him considerable sums of money for [*] defray^ C *^ ] 
mg the expences of her supposed lyings-in, and the maintenance of such 
supposed children : 

That the said Martha Broton never had any such children as she 
pretended, and particularly that she had no such child as Robert Henry 
Braton, otherwise Love ; and that such child was the child of another 
person, and not of Martha Broton ; and that she never had such children 
as Penelope and Georgina Maria ; and if such children were produced 
to the testator as the children of said Martha Brovon^ such children or 
child were or was the children or child of some other person, and not 
of Martha Brotvn ; and the said Martha hath, since the decease of the 
testator, produced to the parties' solicitor a child, whom she pretended 
to be the said Penelope^ and which child is called Anna Penelope fVeUs^ 
and is the child of one Rebecca WeUs, otherwise Faxokes, with whom 
the said Martha Broxvn is in great intimacy ; and which said Rebecca 
fVells, otherwise Faxvkes, is now with child, and supposed to have been 
pregnant seven months ; that the child so produced was before at nurse, 
at Havering Bower , in E^sex, where two other children of the said Re* 
becca Wells, otherwise Fawkes, were also at nurse ; and that Martha 
Broton, together witli said Rebecca fVells, and others, went to Haver- 
ing Botoer to fetch such child, for the purpose of producing the same to 
the parties' solicitor as the child of the said Martha Brown, although 
they knew that such child was not the child of Martha Browny but of 
Rebecca Wells: 

That Martha Brown has frequently, since the death of the testator, 
informed the said John Churchill, one of the testator's executors, and 
other persons, that the said Robert Henru Brown, otherwise Love, was 
dead, and that he died in the life-time of the said testator, but refused 
to inform him where the said Robeti Henry wvls buried, although she 
promised to procure him a copy of the register of his burial, but which 
she has not done, although repeatedly applied to for that purpose ; but 
that the executors, in examining the testator's papers, found a memo- 
randum in his hand-writing, stating that the said Robert Henry died the 
latter end of September, or beginning of October, 1791 : 

[♦] That Martha Brown pretended to the testator, Portly before his [ *95 ] 
death, that she had had born of her body a child, who she pretended 
had been christened by the name of Benedictus Arthur, or Arthur only, 
and which she pretended was born in the month of August last ; and 
said Martha Brown afterwards declared that the said Benedictus Arthur 
was dead, and so declared since the death of the testator, and promised 
to get a certificate of his burial, which she has not done, though fre- 
quently applied to for the purpose ; that said Martha Brown never pro* 
ouced any such child, ancrnever» in fact, had any such child ; and her 
assertion to the testator that she had had such child, was utterly false, 
and for the purpose of obtaining money from the testator : 

That the petitioner is advised, that he is become entitled to the estates 

(5) See note (4) precediog pag«. 

devised 
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1792. devi9ed by the testator, as tenant for life under the limitatiohs in the 
Kmmmymmm^ sald wlll, With thc remainders therein severally limited. That the said 
JEr parte Martha Broxon has given out, and pretended to divers persons, that she 
Wallop. ig qqw with child, and several months gone with child, although she did, 
in February last, declare that she was then not with child, and al- 
though she had declared that she had not seen the testator since the 
month of July^ 1791, and although h^r husband, Ulysses Broton^ hath 
been resident in the East Indies since the year 1781, and is still resi- 
dent there ; and the said Martha Broxon is of the age of forty-nine 
years, having been baptized the second day of February, 1743, old 
stile : 

And although the said Martha Braxvn now pretends she is with child, 
the petitioner hath good reason to believe, and doubts not it will be 
made to appear, that the said Martha Brotvn is not with child, but is 
now attempting, in conjunction with other persons, and Rebecca Wells, 
who is now pregnant, to procure a child, whom -she will pretend to be 
her child, and entitled to the said testator's estate, under the said 
clause in his will, and thereby attempt to deprive the petitioner of the 
estates to which he is entitled as aforesaid ; and the petitioner appre- 
hends it is the intention of the parties to produce the child of which the 
said Rebecca Wells is pregnant, if such child should be born alive, as 
the child of the said Martha Brown. 
[ •SS ] L*] The petitioner therefore prayed, for his security, and that of the 

several persons entitled under the limitations of the testator's will, that 
the writ de ventre inspiciendo of the said Martha Brown might issue as 
aforesaid. 

The facts stated in the petition were very fully supported by affidavits, 
as far as they could.be sworn to in that manner. 

Martha Brown, in answer to this application, produced an affidavit, 
in which she swore that she was not with child. 

The petition came on, by special order, before Lord Thurlow, on 
the 7th of May. 

Mr. Solicitor General, Mr. Mitford, Mr. Richards, and Mr. Martin, 
in support of the petition, stated the petition and the affidavits upon 
which It was founded, and that Mrs. Brown, upon being served with 
it, had made affidavit that she was not with child, and contended 
that. 

Notwithstanding such affidavit, the writ ought to issue ; for, supposing 
a child to be produced within the time, that child might hereafter set up 
claims, and would not be barred by this affidavit ; and if Mrs. Brown 
should then swear the child produced, to be her child, this affidavit 
would only go. to her credit ; and if there was other proof of her delivery, 
this affidavit would avail but little in contradiction of such evidence. 
Then the only objections to the issuing the writ are, as to the person 
applying, and that the woman against whom the application is made is a 
married woman. As to the first of these objections, it is certain tliat 
the writ at first only issued ad qucerelam veri hierredis; the history of 
the writ is given by Lord Coke, 1 Inst. 8. b. But it has been held to 
lie in other cases, as for the hares factus, where there is the same mis- 
chief r and, if so, it ought to lie for a devisee, who is considered by the 
statute as a hares Jactus. In Aiscough*s case, 2 Peere Williams, 591., it 
was considered as a writ of right, and that it lay for tenant in tail. The 
cases there cited are Cro. Eliz. 506; Moore, 523. » and Croke James, 
685«» in which last case the woman was married to a second husband, 
r ^7 1 There was also a case cited, of [*] the Attorney General v. La Rochet 
where there was an examination by midwives. In Aiscough*8 case the 
writ did not issue, but the purposes of it were answered, as spears by 
the note in Peere Williams. In the case of Grace Baron a widow, 

there 
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as tn application to Lord Ketii^n^ tlien Master of the Rolls, for 1792. 
: de ventre inspiciendo, she was the heir at law, but applied in the ^ ■■■■ y ■■ ^ 
er of devisee ; he recommended it to the parties to consent to ^ 1^^^ 
hich should produce the effects of the writ, but the writ issued, Wallop. 
re was an application to the Court of Common Pleas for the 
writ ; the^ issued the writ for custody, but it turned out the 
^as not with child. In Ex parte Batemen, at the Rolls, 30th of 
€r, 1784, John Bateman (the petitioner's father) being tenant 
, with remainder to the heirs male of his body, remainder to his 
etitioner's mother) for life, with remainder to the heirs male of 
ly, remainder to himself in fee, made his will, dated 26th of Sep^ 
1782, and thereby devised the premises to his wife for life, and 
T decease to trustees to pay the rents and profits to the separate 
he petitioner for life, and aif^er her decease, upon trust, until the 
>r only son, for the time being, of the petitioner, or, for want of a 
r eldest daughter, should attain twenty-one years, to receive and 
e rents and profits, and apply the same as by the will was di- 
so that the petitioner was a mere devisee for life: it was objected 
i petitioner must bring herself within the case of a fyerus fueresy 
a fee, or in tail. It was answered that it had been extended, upon 
Ity of the case, to other cases where there was the same mischief, 
been done with respect to the prerogative writ of ne exeat regno, 
Bster of the Rolls mentioned a case m the Duncombe family, and 
found no case in which it had been refused. Master Holford 
ilied for, and had the writ in a case where he was entitled under 
and in 1790 the writ was issued, by the present Master of the 
against Dorolhi/ Fordy upon the application of John Biagdon, 
for life, with remainder to his issue in tail, and several persons 
evisees over of the premises in question. 

I the only other objection is, that Mrs. Broton is the wife of an- 
lan, but that man is abroad, and therefore [*] is not injured, as [ ^98 ] 
lot have the comfort of her company, and besides the child can- 
sibly be his, therefore she is in the light of a single woman ; and 
I in other respects within thecases, no objection can arise from 
lation as a married woman. 

petitioner is entitled to the security of this writ : it is impossible 
set him by any other means from the danger of a supposititious 
The birth of Uie child must rest on other evidence. 
[ Chancellor. 

case goes beyond the former ones, as the lands in question never 
I the possession of the husband. 

general effect of the case is thi% that the Court has considered 
a writ for the furtherance of justice, and that it ought to issue 
er the justice of the case requires it. Then, supposing the writ 
i on the exercise of a sound discretion, as in the case of a writ 
teat regnOf the question is, whether, on the chance of the widow 
\g a child, the party entitled can come to have her confined. It 
shocks me to say, that where a stranger by will has limited an 
over, that this shall raise a right in the donee to have the wife 
B a stranger to the donor) inspected under this writ. In the 
)Q Pleas, the writ, if issued, might be set aside, quia improvid^ 
tit. Is it proper for me to issue a writ under such circumstances? 

must extend to every case. Then must every woman who 
I a tenant in tail, render herself liable to this writ? In the present 
Jiere is strong evidence to shew that this wonian has practised 
erable frauds on the will of the testator, by pretending to be with 

Her pretending to be with child, is a reason that she could give 
r satisfaction than she has upon the subject ; but^ if it is a fixed 
-.IV. F rule 



98 



1795, 

Ex parte 
Wallot. 

[•99] 
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rule to i«ue the writ, the Court will do it in other cases. This is to lie 
sure a very strong case, I had rather look into the cases, for I cannot 
order the writ to issue on any less ground than this, that the Court has 
looked upon it as a [*] wnt, that it can issue for the furtherance of 
justice, wherever the obvious demands of justice require it. 

The i)etition stood over, and the matter never was mentioned again 
whilst Lord Tkurltno continued Lord Chancellor; but after the Great 
Seal was delivered to the Lords Commissioners, the petitioner presented 
to their Lordships a fresh petition, praying that the former petition 
•might be set down to be heard before their Lordships, and that a writ dc 
ventre inspiciendo of the said Martha Broum might issue, ^c. 

This application was supported by additionau affidavits, to shew the 
probability that MarikaBrotm would endeavour to impose a supposititious 
child as her own, and to her declarations, since she made the affidavit 
upon the former application, that she was with diild. 

It came on upon the 26th of JWy, before Lords Commissioners Eyre 
and AshhursL 

Mr. Solicitor General and Mr. Miiford argued much to the same 
purpose as before, on the •urgency of this case for the issuing of the 
writ, luid compared this writ with the writ of ne exeat regnoy which, 
though oriffinally a prerogative writ, now issued for tne subject, 
wherever there "was an equitable demand, in order to enforce giving 
security. 

Lord Commissioner Eyre at the close of the argument (with the con- 
currence of Lord Commissioner AMurst) ordered the writ to issue, but 
to lie in Ihe office for fourteen days, and if, within that time Mrs. Broton 
chose to submit to an examination by two midwives, to be appointed by 
the petitioner to inspect ^nd examine her, by such an examination as 
they shall think necessary, whether she is pregnant, then the writ not to 
go, till further orders ; otherwise the writ to issue. 
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[•] Wilding against Wilding. 
(No Entry.) 

TU[R. STRATFORD baring made a motion at the Seal yesterday, the 
•*-"■*■ effect of which was allowed, but, on a deficiency of notice, his 
clieiikt was ordered to pay the costs of the application, now moved that a 
sum certain should be ordered for costs, to avoid tlie expence of taxing 
cosU, upon a sum that must be trifling. 

The Court ordered twenty shillings to be paid as the costs. 
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Bird against Lefevrc 
(Reg. Lib. 1791. A. M. 628. b.) 



'T^HIS warn petition, that a fimd in court belonnng to die plaintiff, 

*- or the inlerest of it, misiit be j^d to the plaintiff's wife, for the 

— :«♦ ^ ^ u: — ^ir g,jj 'J^ family, he being in a state of mind, 
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wfcich, though not amounting to lunacy, was of too great imbeciHty, in 1792 

conseaueQce of a paralytic strokci to do legal acts. v _ * 

And, it appearing to be for the benefit of tlie family, that the in- Bir© 

terest should be so paid, it was ordered to be paid to her from time to n/fainsi 

tinie. Lefefhc 



BouRDiLLOM against Alletne [Allaire (1)]. 

(No Entry-) ^^.^^^.^ ^^^ 

A COMMISSION had been executed abroad. ^ ' ffaii, 3d aw 

^ ^ liord Commissioner Eyre said, that in the Exdiequer, when a com* Fhustica. 
miflsion was executed abroad, the person who takes it out and returns it, Commiarion 
must make affidavit that he received it from the Commissioners. executed 

He ordered in this case, that the SolicHar should make an affidavit as ^^^^^^ 
to the sending it out, and receiving it back. 

(1) TMs app<»^ to be the detedant's red name, from other entriei in R. L. 



t»] MICHAELMAS TERM, [ •loi ] 

33 Geo. 3. 1792. 



^ ___ !Oth NapemUr, 

Ex parte Warner. Lord, ^om. 



(Reg. Lib. 1792. B. foK 19. b.) E^. Ashkunt, 

and fFii$on. 

A PETITION by four infant children of John Pilgrim Warner and Father le. 
^•^ Ma¥ia his wire, praying that it mieht be referred to one of the •«»»«^ ^wa 
MastecB to approve of a proper person to have the care of their persons, ^f*^"""?*^ 
Rnd superintendence of their education, during their minorities, and that SorinTov^' 
their father might be restrained from removing them from the several children, by 
•chools and situations where they are now pUced, and from using or order of the 
employing any means for that purpose. Court.(i} 

The petition atated the marriage settlement previous to the marriage 
^ the &tlie!r and mother, whereby money in the funds wad conveyed to 
InHCees to the uses mentioned, in which the petitioners had certain 
interests ; that the husband had afterwards become a bankrupt ; that a 
legacy of 20(M. having been lefl to the wife, a snit had been exhibited 
by hia aoignees for the legacy, and an order was made, by which it was 
referred to the Master, to enquire whether there was any settlement on 
the marriage, and that the assignees should be at liberty to make pro- 
(oaals for a settlement; that the Master reported no settlement nad 

(1) Vidt S. P. CndM ▼. HtmUr^ in the Editor's notes to Fow^ ▼. CImver, Oftfes, 
»iik JOQi (& C also 9 Cm, 949.) and Dt MtmnnUk v. Smm U) Vei, M. te. 
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been made as to the 2000/. legacy* and that the assi^ees had proposed 
that 1000/. should be paid to them, and the residue settled to the 
separate use of Maria the wife for life, and after her decease, in trust for 
the children of the marriage who should be then living, in equal shares, 
and that he had approved the proposals ; which had been ordered : that 
Maria had children, the petitioners, by her husband, and that three of 
them had been placed by their mother, [*] and others, her relations, in 
different schools, and the youngest was maintained by the mother, and 
that the father who claimed to be their guardian, by his cruel behaviour 
to the mother, had compelled her to exhibit articles of the peace against 
him, upon which he bod been arrested and confined in Newgate for want 
of bail, which he had at length procured ; and that he had not, before he 
was arrested, any settled place of abode, and was wholly unable to pro- 
Tide for the petitioners, and had lately endeavoured to remove one of 
the petitioners by force, and still threatened to remove him, and the 
other petitioners from the scliools in which they had been placed, and 
to take them into his own custody ; and that they are advised that their 
present and future welfare will be materially injured in case their father 
should be permitted to use his paternal authority over them. 

The petition was supported by the affidavit ot the mother to the same 
effect, and of other deponents, her relations, who were at the expence 
of maintaining the petitioners, that they were of opinion the father was 
a very unfit and improper person to have the care and management of 
his children. 

Mr. Solicitor^ General and Mr. Abbot, in support of the petition, stated 
that Lord Thurloxv had been of opinion, that the Court could interpose in 
this way, to restrain the exercise of paternal authority over a child, who 
was a ward of this Court. That he had been of this opinion, in the case 
of Mr. Powel of the Pay'Office (Potoelv, Cleaver^ ante, vol. ii. p.499.) and 
'that he had done it in a subsequent case of Mr. Orbi/ Hunter, (2) who 
was restrained from taking his son, a ward of this Court, out of the 
care of his mother, who had been at the expence of his education, the 
father being abroad, and in embarrassed circumstances. 

Lord Commisfdoner Eyre (the other Lords Commissioners assenting) 
v^lirected the order to issue, as prayed by the petition. 

(2) Reported, atam, 2 voL 500., Editor's note, and 2 Cox, 242. 



[♦] Tlie Attorney General at the Relation of Richard Whit- 
worth, Esq. - - - - Plaintiff. 

and 

The Master and Wardens of the Company of Haberdashers of the 
City of London^ Governors of the Possessions and Revenues of 
the Free Grammar School oi NexvpoH^ Com.Salapy of the Found- 
ation of William Adams, and Randle Tonna Defendants. 

(Reg. Lib, 1792. A. fol. S21. b.) 

'T^HE information filed in Trinity Term, 1787, stated (among other 

-'' things) an indenture, bearing date, 27th of November, 1656, made 

between William Adams of the first part, and the Company of Haber- 

areiikerwudi dashers 

increaaed, there is no resulting trust for the heir at law, but the charity shall have the advantage of the 
surpltisrents.(l) 

(1) See Et parte Jvrtin, 7 Vet. 340., and the late case of The Ju^mey Gener&lT. 
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dafshers of the other part, reciting that his late Highness OKver^ Lord 
Protector of England^ Sfc. by letters patent dated the 7th of the said 
November^ 1656> upon the petition of said William Adams, had ordained, 
that for ever thereafter there should be in the said town of Netvporty a 
free grammar school for education and instruction of children and youth, 
which should be called the Free Grammar School of the foundation of 
WiUiam Adpmst and that one master, and one usher should be there for 
ever ; and for the better effecting the pious intention of him tlie said 
WiUiam Adams, and that such lands, tenements and hereditaments, as 
should or might be purchased, granted, or assigned, to so good a work, 
might be better governed^ as well for the continuance and maintenance 
of the said Free Grammar School, as the performance^f such said.pious 
and charitable uses as the said WiUiam: Adams should direct and ap- 
point, his Highness did, by his letters patent, will and grant for him^ 
and for his successors, that the master, S^c. of the Company of Haber- 
dashers, and their successors, should be called governors of the posses- 
sions and revenues of the said school, and. should be a body politick and 
corporate by that name ; and by the same name should have perpetual 
succession, and should have a common seal, and should be persons able 
and capable in law to purchase and possess any manors, messuages, landsi 
tenements, hereditaments, [*j goods and chattels whatsoever^ of an^ 
person or persons whatsoever, to them and their successors in^fee and 
perpetuity, or otherwise howsoever, foe the maintenance of the Free 
Grammar School aforesaid, and other charitable uses, not exceeding ii> 
the whole 300/. per annum, the statute for not putting lands in mortmain, 
or any statute notwithstanding,.and that they and their successors might 
plead or be impleaded, Sfc. ; and his Highnejss granted unto the said 
WiUiam Adams, full power during his life, to order and govern the said 
Free School, and to appoint pious and discreet persons to be school- 
master and usher, and to remove them at his. pleasure, and as they 
should become void by death or otherwise, to nommate fit persons to the 
said placea; and also reciting that the said WiUiam Adams, by indenture 
dated the 26th of the said November, 1656, between the said WiUiam 
Adams of the one part, and the said master, Spc, of the other part, 
reciting the said letters patent, did grant, bargain^, and sell, unto the 
said master, S^c. all that capital messuage or grange, called Knighton 
Grange, in Com. Salop, with the appurtenances, to hold to the said 
master, SfC. for ever ; it was witnessed and agreed between the parties, 
that the said WiUiam Adams should, during his life, receive and dispose 
of the rents and profits of the said premises, to the pat/matt of the several 
yearly sums therein qfiermentionea^ and should hare power to let the land^ 
and to make leases thereof, reserving the rent of 175/. or more, all taxe» 
paid ; as alio to cut down and carry away all timber, or any wood or 
underwood, and to dispose thereof by will or otherwise, and, afier his^ 
decease, that the said master, S^c^ and their Successors should yearly, 
from time to time, for ever, out of the rents and profits of the premises, 
pay the. several yearly sums therein mentioned (that is 20/. a-vear to a 
preacher, and other sums for a schoolmaster and usher, and for four 
exhibitions, and other stipulated uses, and he gave several directions for 
the conduct of the said charity,) and it was thereby provided and de-^ 
dared, that the said governors or their successors, should not be charged 
wih.ihe said yearly paymeiUs, or any of them, unless they should receive 
the rents and profits, but. with so much only as they should receive, and 

Mayor ^ Srutolt 3 Madd. 319. et teq» with the various authorities there odileeted; 
especially Lord C. J. HoU*% argument in the Mayor of Co9entry% case, inserted Uritk 
p. 353.. from MS.; and that case on the Appeal in Dom. Proc 7 Bro. P.C 23;$^ 
(octavo cd.) 
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that they migfat deduct all sach charges as should ht expended in reco' 
Tering the rents, Sfc,, and that if taay loss should happen, that they might 
dbate and deduct out of the charity-funds. The information further 
. stated* that the said master, Sfc. were incorporated, [•} and the settle- 
roents of the said William Adams confirmea by an act of parlianient ^ 
12 Car.2^ and that the said William Adams made his will, dated 6th of 
Juluf 1660, and thereby (after divers bequests) and further reciting that 
he had formerly conveyed divers lands and hereditaments to the said 
master, S^c. to the uses m the conveyances mentioned, but had reserved 
to himself ptnver of disposing of the tooods^ he thereby gave the said woods 
to the saia master, 8^c. ana their successors for ever, upon trust, that if, 
at any time ailer three years, they should be certified, by writin^^ under 
the hands of certain persons, that a very good price would be given for 
the said wood, then they the said master, S^c, should give authority to 
the said persons to sell so much of the said wood, as should raise, be- 
sides the charges of cutting, S^c. the sum of four or five hundred pounds, 
and he thereby willed that all such money as should be so raised by 
sale of the said woods, should be by the said master, S^c, laid out in the 
purchasing and settling lands, Sfc. as near Knighton as conveniently 
might be, upon the said master, S^c in fee, and that the same heredita- 
ments so purchased, and the rents thereof were intended by him for tlie 
better security, and the more sure payment of the several sums of 
iponey, payments, and uses as were before appointed by the said in- 
dentures. 

The information further stated that William Adams died soon after 
the date of the will, without revoking or altering the same ; and that, 
at the time of his death, the premises mentioned in the indenture of 
the 27th of November, 1656, were let on long leases, at the yearly rent 
of 175/. which is the exact amount of the several charitable donations 
mentioned in the indenture : that the master, Sfc. as governors, entered 
into and still are in possession of the premises and in receipt of the 
rents ; that, some time after the death of the donor, they cut down a 
large quantity of timber, and sold the same for a considerable sum of 
money, and applied part thereof in the purchase of au estate at Wood' 
seves x:om. Sa^^?, and converted the remainder to their own use. (2) 

The information also stated that several of the exhibitions had become 
vacant, and the company had applied the money arising therefrom to 
their own use : 

[*] That the leases under which the premises were let at 175/. a-year 
expired 25th March, 1784>, and that the company have granted new 
leases, at the advanced rent of 400/. a-year, and have ever since re- 
ceived such advanced rent, and that they have cut timber, and sold the 
same, but have not laid out the money in the purchase of lands, as 
directed farjr the will, but that the same remains in their hands; and 
charging inat the company were not entitled to take the increased rents 
to their own use, the inrormation prayed that the charitable intentions 
of the said William Adams might be carried into execution, and an 
account taken of the money now in the defendants' hands, and of the 
timber cut by them, and of the money received from the sale thereof; 
and that such money as should be found remaining in the defendants' 
hands, might be paid by them, and applied in such manner as the Court 
should direct, in augmentation of the several charities mentioned in the 
indenture of the 27th of November, 1656, or otherwise^ as the Court 

(S) ft.ai^pMn tkiiwas not the frtt occamn when camplAiDiB had btcn made againit 
the Conpsiij for mianumagcmeiit of the tnitt. Tbty had groitly mnooDductcd h u|> to 
tht year 17Q0» &&, ibr which the tnntccs were made awwerable out of Uieir own cMate, 
with costs of suit. Vide 2 Bro. P. C. 310, , octavo ed. 

should 
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irect, and accordipg to the intentions of the said fVilliam 
and that the surplus rents hereafter to become due, together 
timber and other trees now erowine thereon, might be declared 
I to the charities^ and to. be appucable in the first place in> 
f the charity estates, and for such other purposes relating 
IS there shall be occasion, and then in augmentation of the 
and for proper directions. 

formation had been at first filed against the company only, as 
K (3,) but at the hearing, 4th of Ftiruary^ 1789-, it was referred 
ftster Xxy enquire who was the testator's heir at law, and' on the 
kfajf, 1791, the Master made his report, that, from the various 
and documents laid before him, he conceived Mandie Tonna to 
lir at law of the said WUHam Adams. 

ihis, a supplemental information, making die defendant Tonrut 
W9B filed ; to whicb the defendant Tonna put in an answer, by 
claimed to be entitled as heir at law, to the surplus rents of 
and Woodseves beyond the yearly sum of 1151. given to the 
Y purposes before>-mentioned, and to the money received by the 
nber cut down, and to the other profits which might bave been 
3 and to the timber, trees> quarries, mmes, and minerals now 
and being on the premises) and to all estates since purchased,, 
ents thereof, as not having been disposed of by the indenture- 
'^th of NovenibeTf 165d, or by the will of IVUliam Adamsy or by 
ig his life-time* 

luse came on now to be heard before the Lords Commissioners^ 
iomey General for the plaintiff. 

ope of this bill is to obtain the increase of the fund for the 
over and above the rent of the land mentioned in the bDl. It 
Ml the deed and will of William Adams, and the prayer of the 
on is, that the charitable intentions of the testator may be 
ito execution, and an account taken of the money in the de- 
hands, particularly in respect of the vacancies of the exhi- 
r the office of usher, and of the iacreased rents and timber cut 
d of the money arising from the sale of the timber cut down ; 
the nx)ney found in the defendants' hands, may be paid and 
in such manner as the Court shall direct, in the augmentation 
arities mentioned in the indenture of 1656, or otherwise, as the 
ill think proper, according to the intentions of JVilliam Adanu; 
the surplus rents hereafter to become due, together with the 
nd other trees growing thereon, may be declared to belong to 
ties, and to be applicable thereto^ 

are two claimants against the charities, tlie haberdashers' 

, (but this claim was inunediately abandoned) and the heir at 

claims the surplus rents as a resulting trust for him. The 

is. Whether the testator's intention was, that the whole rents 

to the charities ? All cases of this kind resolve themselves 
intention of the donor. 

\ case, the whole rents and profits were in the first phice re- 

1 himself, and then were to be distributed to the charities; 
he was to dispose of in his life-time was, after his decease to 

e charities. The company were [*] nominated governors of 
»sions and revenues of the free grammar school, which cannot 
th the intent that it should be a gift to the company charged 
nt-char^e, with a resulting trust for heirs at law whom he doito 
ion. lie reserves to himself the administration of the whole 
is Jife, and clearly means the whole afterwards to go to the 
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(3) V'uU some proceeding! in the suit, 1 Vet. jua. 29^. 

F 4 



chtrit^ \ 



108^ Casks AmauEo akd DstsrbIined 

1792/ cbarity; that is* that the same property over whtch he had dominioit 
^ I mm *m i duriog his life, should m to the charities. He was to have power to 
AwcMMMi^ r^oehre and dispose ot* the rents whilst living, and to make leases, re- 
GuiicAAL^ serving the rent of 175/. or more ; which shewed that the rents could 
rp^^^^^^, not he correctly ascertained; and the indefinite expression or more 
^tyfr^ ^bewednhat he thought the rents might amount to more than the 175/. 
CoaMiMijrt* a-year. He speaks throughout of the estate, as a vehole thing producing 
uA TtfHiuu rents and profits, and reserves to himself a power of cuttii^ timber. In 
the conclusion, he provides that the company shall not be chargeable 
with the rents, unless they should receive them, and that if there should 
be a loss, the charity should suffer it. He thought there might be a 
defalcation of tiie rents, and provides for the abatement. This shows he 
had in contemplation an entire thing, which might produce more or less 
than 175/. a-year. He then provides, by the will, that if, at any time 
after three years, a good price could be got for the wood, the roaster 
and wardens, for the time being, might auUiorize persons to cut timber, 
to raise four or five hundred pounds to be laid out in the purchase of 
lands, to be settled in fee, for the better security of the pajrment of the 
sums of money before appointed. Here it is manifest, that thinkmg the 
rents might not be sufficient, he directs 500/. worth of land to be pur- 
chased to secure them. In all the cases where the expressions have 
come up to those in the present case, the words rents and profiU^ have 
been considered, as shewing that the whole was to pass, and to exclude 
every idea of a surplus : ajbrtiori^ where the donor himself has an idea 
that the whole may not be sufficient for the purpose, that must exclude 
every idea of surplus. But we are not driven m this case to so narrow 
a construction ; for, even in cases where the donor distributes the entire 
sum out in charities, it has been held that if there was a surplus, it 
passed to them. In the case of Thetford School, 8 Co. 130. b. the value 
of the lands at the time was S5/. a-year, which the testatdr made a 
[ ^109 3 special distribution of to charities, [*.J amounting to the sum of S5l, 
a-year, afterwards the lands became of the value of 100/. a-year, it was 
resolved that the surplus rents should be applied to the same uses ; for 
it appears by his distribution of the profits, tliat he intended the whole 
should be employed in works of piety and charity, and nothing should 
be converted to the private use of the executors, or their heirs : and 
this resolution is grounded on evident and apparent reason, for as if tlie 
lands had decreased in value, the preacher, Sfc. should lose ; so when 
the lands encrease in value, pari ratione, they shall gain." That ol)- 
servation applies very strongly to this case, and indeed the whole case 
is very similar to the present. In Arnold y. The Attomei/ General^ 
Shower's Pari. Cases, i2. the testator devised the manor of Furthoe 
to trustees, to pay particular sums to charities : the surplus was ordered ~ 
to go in augmentation of the charities ; and the decree was affirmed : 
and that case rests it upon the intent of the donor. And here the intent 
is equally manifest ; from the provision that the rents which should fail 
•should fall upon the charities. In the Attorney General v. Mayor, Sfc. - 
of Coventry (4), 2 Vem. 397. a reversion in fee of lands, let on leases, 
on which 70/. was reserved, was granted to the corporation of Coventry; 
400/. of the purchase-money was paid by the corporation, and 1000/. by 
. Sir Thomas IVhUe; but, in the grant, the corporation were said to be the 
/purchasers ; and it was by the deed declared, that the 70/. a-year, should 
oe applied to several charities : aflerwards the value of the lands were 
, greatly raised, but the surplus rents had been alwa3rs received by the 

(4) Seethe argament of Lord C. J. Hnlt in this cmie, stated at length frem.MS^ ' 
5 Madd. 953, &c., and Uie report on the Appeal in Dom. ProC 7 firo. P. C 2275^ 
octavo cd. . . 
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corporation ; certain sums only haying been given to the charities out of 
the landBy and not the lands themselves, the corporation was decreed to 
be oititled to the surplus : but it appears that that decree was reversed 
by the House of Lords (5), 2 Bro. P. C. 236. 

Here, the heir at law sets up, that, previous to tlie indenture, Adama 
had purchased estates in FlinUhir^^ in the names of trustees, a6d had 
appointed them to the charities; but that, finding the profits thereof 
fall short, he purchased the present estates, and filed a bill in Chancery 
against his trustees, to have this estate substituted, and the estate in 
Flimtshire discharged ; and obtained a decree. But it appears by that 
suit, that the rent of the Flintshire estate was to have been applied out 
and out, therefore the substituted estates were to be so likewise ; and it 
is [*] recited by the testator in his bill, that the substituted lauds 
amounted to 200/. a-year, so that he knew there was a surplus, and he 
had adverted to possible deficiencies, he considered it subjedt to losses ; 
because although he had obtained an act of parliament, excepting it 
from certain charges, any annual bill not taking notice of those ex- 
ceptions, would bind it. Had he intended a surplus for the benefit of 
his heir at law, he would have given it to him, subject to a charge of 
175/. a-year. Upon the whole, the form in which it is done, and the 
expressions he has used, and his anxiety in procuring a second estate 
that should be sufficient, shew his intention to pass it to the charitable 
use. 

Mr. Graham and Mr. Cox for the heir at law. It is not necessary to 
rest it upon any intention in favour of the heir at law; he claims all that 
is not given away. Whether he was or was not in contemplation, he 
claims :- he, even, claims, against the intention of the testator, and this 
is the case, as well of equitable, as of legal estates. 

Adams, previous to the conveyance, was seised in fee of -the Knighion 
estate. By the indenture of the 26th of November, he clearly conveys 
the legal estate to the company ; and, by tlie indenture of the 27th, he 
declares the uses of it. 

The question is, what he has done with the equitable estate ; and this, 
if the uses do not exhaust tlie estate, would result to the heir, unless it 
is clear that, wherever a legal estate is given to trustees for a charity, 
the whole is disposed of, and the heir barred of his equitable claim. 

The cases only afford a rule of construction ; they are no way material, 
but as they shew the intent of the testator. In those which have been 
dted, the value of the estate was, at the time, exactly what was given 
to the charity. In the present case, the donor knew that the value of 
the estate was more than he intended for the charity. If a testator 
means to make further provisions for charitable purposes (which perhaps 
he might here) but does not perform that intention, the heir must take 
the residue. 

[*3 There most certainly are cases, where, if the testator disposes of 
all the rents of an estate, it is the same as if he gave the whole of 
the laud ; but, if a man having land of the value of 40/. a-year, give 
iK)L Bfjear out of it to a charity, and the land ief improved to 100/. 
a-year, the charity shall only have 40/. 2 Vera. 400. The letters patent 
are in this case not very material, as they were prior to the conveyance, 
and be might change his intention. By the deed of the 27th of November^ 
1756^ (the legal estate being then in the company) the purposes are very 
devW pointed out; more than 175/. a-year was not to be expended; 
ibr this. purpose when the company visited, there was to be no election ; 
if the surplus was to be for the charity, the expence might have been 
thrown upon the surplus ; all he was doing by the deed of the 27 th of 
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' 1792. NavembeTf was declaring uses to the amount of IfSl, a-jrear. ' It react^- 
^ \ _/ with him, whether he would let the estate at 175^ a^vear or more ; atftlmi 
AnoftNMP time he had not made up his mtad, whether he should chaiy^ it with. 
GmimiM more ; and if the express inist does not extend to the whole fondy the 
m!?n!SbmL ^^^^^^ muBt remain in the donor. With respect to the eases. The 
^- ^y ^ case of Thefford Sekool is open to the observation that is made upon it 
rtiiwyiij, ^J Lord Hardvskke in the AUomey General v» Johmom (And). 190.) 
Md T«iniA. that the idea of a resulting trust for the heir at law, was very Httie 
known at that time : the Court thouefat it a question merely between 
the charity and the feoffees. Besides tiiere the whole was moat expressly 
given, but here it is only to pay 175/. a-year out of ike rents andprt^^ 
In the case of Arnold v. The Attorney General^ th^re was a clear 
intention to pass the whole. In the case of the corporation of Coventry^ 
the only Question was, whether they were mere trustees. Another 
question arises on the will, he had reserved a power of disposing of the 
timber ; then he, by the will, directs the money to be produced by the 
sale of it, to be laid out in a purchase ; but he has done nothing more 
than direct the land to be purchased, to be a security for the payment 
of certain sums of money ; he has not disposed of the land itself. 

Mr. Mansfield and Mr« Uoydj for the company. The heir at law in 
this case, can take nothing from the trustees. The first view of the 
donor was the founding the school, afterwards, he wished to extend the 
charity to some other uses. The power to lay out the money to be pro- 
[ *1 12 j duced by the sale of the timber, [*] was merely for better securing the 
former uses. It was a larger fund in the hands of the trustees for the 
same uses. It is quite a new idea that there is a resulting trust in such 
cases as these. Where a man makes a partial distribution, there the 
residue results ; but never where the whole is given, and the uses doe 
not extend to the whole amount* The Court have adopted a rule since 
the decrease of the value of money, and the increase of rents of land, to 
make the objects as nearly adequate as may be to the intention of the 
testator. The whole here is given to the trustee ; bv reserving particular 
powers to himself during his life, he excludes the idea of any thing re» 
suiting. The company have been in possession ever since : they state 
what Uiey have in their hands, and the uses to which they have applied 
the funds, and consider themselves as in possession, merely for the 
benefit of the charities. 

Lord Commissioner Eyre, 1 cannot bring my mind to think there is 
any resulting trust for tne heir at law, according to the ffeneral intent 
of tlie parties, to be gathered from both the instruments tdcen together. 
The import of the first deed was to convey the whole estate to the 
charity. If notliing more had been done, all that would have been 
necessary, would have been to come here to have a plan formed finr 
carrying it into execution; but the second deed shows it to be his 
intention, to have the disposition of the rents and profits, for life, making 
fhe payments to the charity ; and that he might make leases, provided 
he reserved rents sufficient for the purposes of the charity. He did 
afterwards make a lease of it, to his relation, reserving 1761, a*year» 
When these objects were- satisfied, the trusts were secorad, as fiur as it 
was confined io 175/. a-year ; and then the seneral trusts in the first 
deed were to be executed. With respect to the heir, there could be no 
intention in his favour. It is argued oa the ground of omission, becaiisa t 
diere is nobody else to take i but, here, by tne deed, there is somebody ' 
totake. la the usual easily the surplus results to the charity ; it is iiot , 
neeessarv to look further for objects : it must be applied for the bflnsifs 
tif the charity, either to extend it to new purposes, or, which is betliM^y 
to increase the present provisions. The charity being limited for a time, 
the accumuiatkm must go io the pmposes of the charity. There is no 

such 
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[^] neceasity that we must decree it to the heir for want of objectf, 1793, 
therefore there is nothing resulting to him* 
lierefore there most be an account of the rents and profits, &c 
le other Lords Commissioners assenting, a decree was pronounced 
nliBgly.(6) ^^ 

Tht Court deckred " that there was no retnltiiig tniit in the dianty etmm in J?'^^^'** 
atiim for the defendant /{. T. the heir at low of the testator." R. L. folio 385. ^f^^^^' 

e Bunutes of the decree having omitted to allow the heir at law the expcncee he had p #| ^^'n' 
RiUected to in proving his title, they were afterwards varied in that respect bj di- L US J 
g Oat the heir at law ** should be paid the costs, as between aolidtor and client, 
ch he had been put to by proving himself to be such.*' VidepotUa, 178. et R* L. 

A. foL 149. b. 



Watts against Martin. 
(Reg. Lib. 1792. B. fol. 3. b.) 

)5th Nwember. 
I. Solicitor General moved that an estate which liad been sold be- Sale. Biddk^ 
fore the Master, in separate lots, might be again put up to sale in opened [on 
ot» a considerable advance having been offered, and the Master's *f"^L|^^^^' 
t having only been confirmed nisi, WddalT 

e residuary legatee and trostee appeared and consented. cotti, ekmwett 

le purchasers of the lots opposed the motion. (1) and'ejpeneetf 

e Court allowed the hardship of the case, but observed, that as the ^he settled by 
jaiy legatee and the trustee consented, they could not refuse the ^ Maa»m^9j} 
o, as the former purchasers might claim and be satisfied the ex<* 
m they had sustained in consequence of the former sale before the 
5r.(2) 



M 



Mr. Miififrdf (now Lord JMesdale], for the former purchasers opposed the mo- 
) alleging the injustice upon them, after having incurrad aepenees in surveyi, Ac. 
t in general cases the biddings were opened because some person might stUl bid 
ler ; whereas here they were precluded if the whole should go in one lot: and ^aC 
lis had been done at first, none of those individual bidders would have ofibred, or 
miei their time or money on the turveyh ^ The Solicitor Genertd (now Lord 
w) said there had been a precedent twelve years before." From Lord CokheUer*% 

It appears, from R. L., that the Court (adverting to the expences of the surveys, 
I stated in Mr. Mitford'% argument in the preceding note) directed the party thus 
ig " to pay the costs, charges, and expence*, occasioned by the said biddings, to be 
sd by the Master in case the parties differed. " 
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[S.C aVes. 
jun. 9.] 

17th.Vosem«fr. 

'ac parte Whitb [or Wright], in the Matter of Whit£ [or ^^J^ 

Wright] (1), a Bankrupt. ^Eyre, jtthkwst, 

mod mimm. 

B petition of the bankrupt stated the oommistion of bankmptcy ^ creditor 
I 1779» that the creditor proved a debt, and in 1785 received a ^^ proved 
nd ; afterwards in 1 792 he brought an action agamst the bankmpt, ^^|^sbsion 
I icocivcd a dividend, to proceed at law against the bankrupt or bb bail, muM iflbttd the dhridsod. 

I 

(1) Firff S. a 2 Vcs, jiiD. 9. under thb tide. 

ai^d = 
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Cases . Argued .akd .Determiked 

and held him to bail, and took an . assignment of the bail bond. The 
prayer was, that the creditor might not proceed at law against thetiail, 
he having received a dividend under the commission, or that such order 
miffht be made as the Court should think fit. 

Mr. Stanley^ on behalf of the creditors said, that upon repaying the 
dividend he might proceed at law. 

' Mr. Abbot in support of the petition, to shew that though this rule 
might apply as to the bankrupt himself, it would not as to his bail, cited 
Aylett V. Harford^ 2 Blackstone, 1317. 

Lord Commissioner Ashhurst* Having acquiesced three years, I 
think he ought to be bound. 

Lord Commissioner Wilson. It seems to be the admitted principle, 
that upon refunding the dividend, he may proceed, and this case seems 
within the rule. 

Lord Commissioner Eyre, I think it must be bound by the general 
rule. 

The common order was made, that, on refunding the dividend,, he 
might be at liberty to proceed.. 



[ *U5 ] 
'\Vide & C. 
SVct-Jun. 11.] 

20dk November, 

Lords CoiB- 
miisiaiiera 
jE^l^and 
jltkhard. 

Great lenffUi 
oftinMrriMes • 
ft prcsumpdon 
that a legacy 
has been 
|iaid.(l) 
Where an 
ciCateisdiarged 
with debt! aod 
legaciet, a cre- 
ditor bj bond 
u not an ad- 
minibie witn 
that the [debts 
and] legacies 
are not paid. 



[♦] Jones against Turbervillet.? 
(Reg. Lib. 1792. A. fol. 35.) 

JJ.EWELLIN WILLIAMS made his will, dated 25th of OcteJw-, 
1748, and therein gave ** to his daughter Elizabeth WtUiams the 
sum of 200/. to be paid her within one year afler his decease, by his 
Executors therein-afler named." He also gave several other charitable 
and pecuniary legacies, and gave the residue of his real and per- 
sonal estates to Richard Turberville and Richard Povoel^ for payment 
of debts and legacies, and, after payment thereof, he gave the same 
to his son PhUip WittianUf and appointed Turbervule and Panel 
executors. 

By indenture, dated the S 1st of October , 1748, said testator conveyed 
to Turberville and Powell and their heirs, Sfc^ premises, situate in 
Broughton Giffbrd, Wilts, in trust, to pay the debts and legacies of the 
said testator, in case his personal estate should not be sufficient ; the 
personal estate to be first applied : and after raising sufficient to pay the 
same, to the use of Elizabeth Williams (his wife) for life ; remainder to 
the use of Mansell Williams (the younger son) in fee. Llewe^in Wil- 
liams the testator died the 17th of November following, leaving Eliza' 
beth his wife, and Philip and Mansell his sons, and Elizeweth his 
daughter, (who afterwards married the plaintiff,) surviving him. The 
executors proved the will. Elizabeth Williams the widow, who was 
entitled for life (subject to the payment of debts and legacies) to the 
estate at Broughton^ died the 23d of July, 1775, Philip the son and 
heir (a minor, at the death of his father) took the principal part of his 
real estate under a settlement, and entered into possession of a leasehold 
estate, under the idea that it was freehold; and having, by will, given 
all his personal estate to the defendant Catherine, died 1st of September, 

... . I 

(1) The report in S Vet. jun. 11. &c is much preferable. Upon the presumpticoi 
arising from length of time, &c, vide the Editor's notes upon £. DdarmM t. Browne, 
ontea, 5 vol. 563, ei teq, Et vide Heretf t. IHnwMHfy, jtosiea, 257. See in particttlar tbe 
recent case of ChtUmer v. Bradlev, I Jacob & Walk. 51, d teg, 59, 60. &c. 

1772, 
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1772» lea?iog die defendsxtt John Williams (a minor, the ton of: his 1792* 
brother ManseU) his heir. Mansell Williams, the younger son of the \^ \ ■/ 
testator '(to whom his mother had made over her interest in the Broughton Jomu 
estate, subject, S^c.) received the renU till his death, 23d oi July, 1771 » agdnu 
he left a widow, Jane Williams, and John Williams his heir at law, and Tu»mi»viLL«. 
heir to the testator; Jane Williams received the rents of the trust estate^ 
in right of her [♦] son John, till he attained his age of twenty-one in [ *116 ] 
1778, and then John entered into possession, and has remained so to 
the present time. 

This was a bill filed by the plaintiff c/onex, as administrator of his late 
wife Elizabeth the testator's daughter, on behalf of himself and the other 
unsatisfied pecuniary legatees of the testator, against the widow and 
executrix of TurheroUtey the surviving trustee and executor of the 
testator, the representatives of Potvel, and the Williamses, for the legacy 
to his late wife, and for proper accounts, and that other unsatisfied 
legatees who should come in and contribute to the suit, might be paid 
their legacies. 

The defendants, in their answers, relied upon the length of time that 
had elapsed, as a presumption that the legacy had been paid. 

Tlie evidence that was read, was of declarations of Elizabeth Jones, 
that her legacy had not been paid, and of other persons interested in 
the subject. 

Joanna Williams, the principal witness, spoke to a declaration of 
Philip Williams, that the legacy had not been paid, and that he blamed 
his brother Mansell for its not being so; but in the same deposition she 
said that there was a bond debt due from the estate of the testator 
to her and her sister, with a great arrear of interest which remained 
unsatisfied, and she believed there were other bond creditors unpaid. 

This evidence was offered as raising a presumption that the legacies 
were not paid ; but being objected to by the defendant's counsel, the 
Lords Commissioners thought it inadmissible, as paving the way for the 
recovery of her own demand. 

Mr. Mansfield and Mr. Stratford for the plaintiffs argued, that if . 
length of time raised a presumption that legacies had been paid, cir- 
cumstances might be adduced to repel that presumption. But, * 

[•] Lord Commissioner Eyre (2) said, that he thought the analogy to [ *117 ] 
the statute of limitations ought to prevail in these cases, and, that after 
%o great a length of time, no legatee ought to recover ; and b^ way of 
example to others, he thought the bill ought to be dismissed with costs 
against all the defendants. But, 

Lord Commissioner Ashhurst(i), thinking it would be hard on the 

plaintiff, 

(3) and (3) The following report of the judgment is from the MS. notes of Lord 
Caiehetier, 

* Eyre, Lord Commissioner. — Tliis cause depends upon a presumption of fact ; vw. 
" whetiier the legacy has been already paid, and as at law such a claimant would be 
'* clearly bound, it would be highly inconirenient if a different rule prevailed here, and 
** infinite mischief would ensue. 

" There cannot be now any effectual account of the primary fund ; vt*- the original 
<* testator's personal estate, and a load of interest will have accrued, which ought not to 
*' be put upon the land without ascertaining that the perMmal estate was deficient 

" If I was obliged to conjecture^ I think it very likely this was only a dormant de- 
" numd, and it is very likely some few part payments of principal and interest may have 
" been nude ; btit none sudi are proved, and therefore general justice requbes that such 
** demand diould not be established. ' 

*' The particular evidence to repel the presumption for length of time is here not 
** tofldent. 

' " Application though to a vrrong person may be good evidente to'riiew that the claim 
^ h kept alive, but the declarations of a penon not the dditor cannot be received ; and 

** Aerefoie at to what CofAmiitf riMiamf here taid, her wimb cafl^ 

«< who 
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plaintiff, who had probably lost hb l^acy, and bad been perhaps ill 
advisedi to charee him with costs : 

The bill was dismissed, as against the defendant Catharine^ with, and 
against the other defendaints, without costs. 

** who fvoold be liable. And I think there is no evidence of any ipectfic demand of the 
" l<0Ky upon any penoo. 

'*. We rejected e creditor*8 evidence of his not being yet paid, because he has an 
" interest to obtain this decree ; and we very much thi^ that if received it would not 
" rebut the presumption. 

** Upon the whole the Court is clad to be at liber^ to discourage this suit. 

** Lrt the bill be dismissed; ana to disoouragesudi a suit, after such a length of tine^ 
** letitbewithpostaastoCotAmiM Wmamtf and though lalsoindine to dismiss it %riih 
** costs as against the other plaintiflEs, yet, if Lord Commissioner AMwai thinks other- 
** wise, I s&ll not persist in this point 

" Athkum Commissioner. — I think the length of time is such as that the Court 
<< should not entertain the luiit. It is now lorty-fbur years since the legacy vras doe. 
'* The aasleglee to the statute of limitationa are highly useful to peace muI quiec right 
'' of every man. 

" Should we decree for the plaintiffs, the interest would be a chaige upon these do- 
** fendants after their living upon the estate as their own, and without preparing tot 
** such demand. 

" I agree also that here is no evidence to rebut the presumption. 

'* nie inlbrenees here have been all on the part of the defendant, and not on that of 
*' the plaindiT or those who preceded him. 

*' I entirely concur that Uiis bill must be dismissed ; and, as against Catherme WU- 
*' Uams with costs ; but I think not against the rest, because this was clearly a good 
" original demand, and a good foundation for the bill, though the presumption most bt 
** against the demand, it being unencoumered by opposite evidence. 
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Dick againU MiLuaAM(l) [et e cotUrd']^ 

(Reg. Lib. 1791. A. M. 32. b.) 

ff^HERE being complicated mercantile accounts between the parties, 
-"- they had, by consent, been referred to arbitrates, who #ere to 
take them in the same manner as before the Master, but there was a 
provision that the award should be final between the parties. An award 
was made. 

Exceptions were afterwards taken (1), because the arbitrators had ilot 

stated 



the aifaitralors are the proper judges. (1) 



(1) This order affirmed on a rehearing, by Lord Loughborough C, poaim, 586. Upe< 
dn aolject aee IToodMdgg v. mU&n, offtea, 1 vol. 89S^ wUk ike EdUor^s noU or to&C 
in 9 Dick. 04a; from whence it appears that the opinik»n of Lord TkuHow was npoa 
ancient authority, thai esieepiions Vfould Utto an award, ufhere the reference wot merwijf ad 
eomputandumi but noi if it embraced all matter* in diffefevtce, Agrsesbly to this doc* 
trine, the Editor has Ibiind the following note of the principal cote amongst Lord Cd- 
dknler*s MSS., by which it appears, that Lord Tfaurlow Mnuelf had m the aame year ae* 
iuaUy directmi the onorprions to beJUoA. The note is ae follows : -^ 

<• DiiA V. J/tO^fOfi, hi Chancery, jkorc* 16, 179S. The Loni ChanctOor niledy that 
«< an award naif be eicepted to, hnr leave of the Court, though >a Pfice v* WiUimut 
** and Knaa v. Simmondh it was rtfuaed last year ae against the course of the Conrt« 
•< Order that eaeepHont he JUed," Lord C. B. ^re, speakmg afterward^ nC JNt 
•wndaosien in the principal aMe,aaab«creb in JVfdv. OertsMr^ 9 Coi, 368^ sifs •^llw 
of 2)iclr V. IfiB^gun, did not warrant fMOJk a ginimi{;)rc^^ 
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naY be taken te nn awsrd made in porsaanoe of an oedfr of the Court* ^Qbe CentV 
had derided m that easc^ that when the origmid rtfurence had been to e 
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^ftiOed tlie Mances of the particular accountSy fVom which thoy had 1792. 
drawn the general balance. ^ — \ ,_ ^ 

And the first question agitated was, whether exceptions wt>uld lie to Dick 
<an award. agmmt 

This question was argued much at large, but was reduceable to this, Milugait. 

That the exceptants relied on the cases of Cretsley v. (Jarrineiony 
1 Vem. 469.» ana Hide v. Cooih^ 2 Vem. 109., that exceptions will lie 
to an award. 

In support of the award it was argued, tliat the award was final, being 
by Judges appointed by the parties. 

[^] Lord Commissioner Jtyre (a few days afler the argument) pro^ [ *118 ] 
nounced the opinion of himself and the other Lords Commissioners, to 
be, that exceptions would lie to an award, but that this was open to 
objections to the nature of the exceptions. 

And, on this day, the exceptions were opened, when it appearing that 
they were to the facts of the case, and particularly to the arbitrators 
having drawn a general balance, and not having stated the particular 
balances, or how that general balance arose, 

Lord Commissioner Eyre gave his opinion to the following effect : 

When we made up our minds, that exceptions may be taken to an 
award, we only meant that some exceptions might be taken, but we 
agree that nothing that goes to the Jacts in the award, can come on by 
exceptions* 

It was argued, that this was a reference to arbitrators, to be con- 
ducted in the same manner, as it would be before the Master ; and there 
are words in the reference that seem to point at this ; but we are of 
opinion that it was not a reference of this kind, and that it is impossible 
that it should be the same as a reference to the Master, because there is 
a radical difference between such a reference and an award ; the Master; 
in a reference to him, being only the minister, and the Court the judge ; 
but arbitrators are clearly the judges of matters of fact. There is a 
clause .too in the reference, that the award shall be final; whereas 
nothing done before a Master is final. 

The only question that remains is, whether it was necessary that the 
arbitrators should set forth in schedules the balances of the particular 
accounts, which make die general balance ; and this we think un- 
necessary. If all the allowances and disallowances were set forth, 
notbmg would result from it; the Court could make no order. The 
arbitrators say they have considered the accounts, and find that such a 
balance is due. Why require them to make a more particular award 
than is common in these cases ? 

[*] There is a distinction between an award that is to be final, and ([ ^119 ] 
one that is only to find a particular fact ; when the reference is to be 
final, and all the accounts are before the arbitrators, the Court can only 
dispose of the costs. It would be of mischievous consequence, if 
wherever the Court sends complicated accounts to arbitrators, tiiey 






wbstttuted in the room of Uic Master, to take the account in like maimer, as 
thej bad been leferred to the Master, the Court thought that under tuck a refgrtnce 
czo^taoos would lie; but by no means meant to say, that exceptions would lie where 
«< ibe rafeNiioe waa of all matteri in difl<Mreacf> and tba Covrt IumI reaenred nothing to 

It dMMild be obaenred, that the opinion of Lord Eldon C. teems averte to the Court tuf~ 
firing ewetpUont to be taken, to an award m any cate: for in Crawthmf t. CoUmt, 1 Wils. 
Ca- Ch. 53. Hia Lordship is reported to express himself thus : — 

** There ha;ve been many cases and much discussion in this Court on the question, 
'< whatber atbitrators did not stand in the place of Masters, but we have long ago got 
<< rid of that doctrine. It was once argued that exceptions mi^ht be taken to an award, 
*' but it waa never contended that the Court could order artNtrston to proceed if they 
" did not choose." 

should 
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should set out all the particulars, it is much better that the award should 
^^1^^-^^ be made in the short way it is. 
p*T^pr Lord Qpwnissipner Ashhurtt* ... , - '{ '* 

l<ifafiut Jn mercantile transactions, the reference to merchants is more com- 

^MituoAn. . petent than to the Master of the Court. It would be nugatory to 

consider the arbitrators, as only l^eing in the situation of the Master. 

This is a common reference, except the words, that the Recounts WPJP 

be taken in like manner as before a Master. At tlie sam^: tiinei'<itt> 

Erovided that the award shall be final, and both parties wfi^Jfc^P^i^ 
ound by it. This could never mean to put the award of the axbila^toilft 
on the same footing as a Master's report. , (.« ijf,. 

Then the question is, whether the parties have a .right ,tP WP 
exceptions to the award. The arbitrators are certainly judiffes.iOf 
matters of fact; and here it being matter of account, it c^rtaxDf^,yf^f^ 
fit for the judgment of the arbitrators; and, by their judgme«.^|:.;t)io 
parties meant to be bound. The arbitrators here took thi$. JiyyfgpWOT 
steps to strike the balance* I think, that matters of fact are nq^.t^Jpii 
questioned on an award; therefore such exceptions cannot be goae into* 

Lord Commissioner fVHson* . • 

The exceptions are not that the arbitrators have done wrong, .but that 
they have not set forth enough to show whether they have done right pr 
wrong; they have not set forth the particular balancca: if it had be^ii 
before the Master, he must have done so. . . - » 

Then the question is, whether the arbitrators are only substituted, by 
the reference, for the Master. i * .- :.-• 

£ *I90 ] [•] That the reference should be in the same manner as before f 

Master, only meant that the same accounts should go before tlfem,,.i^ 
would go. before the Master, not that they should state the particular 
accounts. . ^ • 

The parties having agreed that the award should be final:^ it is not 
necessary, that the arbitrators should state the particulars, thiat we may 
j udge of them over again. 

There is a difference between a reference to arbitrators and to tKe 
Master. What is done by arbitrators, is conclusive ; if not, it woviU go 
for nothing, because the time for making the award being elapsed^ toev, 
can do nothing ; whereas if the Master is wrong, it can be referred tiacK 
to be re-considered. . 

But, here, the parties meant the decision to be final. If parties mesa 
the reference to arbitrators to be only the same as it would be to a 
Master, they must provide for it. 

If it had not been for the cases cited, I should have thought li better 
to have decided, that exceptions would not lie to an award. 

Lord Commissioner $vre added to what he had said, that if it wiy 
necessary to read affidavits, that must be on a motion to set aiside the 
award : that if there i)i any. tiling in the award, that should not be in S^ 
or any thing omitted that. ought to be Uiere, that being, on the. fiE|0j& (^ 
the award, is matter of exception ; but where the objection arises from 
matter dehors^ the award, it must be made on motion and affidavit. . 

Excejptions over-ruled. (xj[ 

(3) Thii order was aflkmed by Lord Loughborough C, posiea, 536, . . 
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[•] Hood and others against Burlton and Others. [ ♦121 ] 

(Reg. Lib. 1792. A. fol. 8.) 3 Vcs. jun. 29.] 

27th Nov&mber. 

nPHE bill Stated a settlement previous to the marriage of the de- Lords Com- 
* fendants Burlton and his wife, whereby certain sums in the funds, mwsionen 
the property of the wife, were conveyed to trustees, to the use of her- ■^ij«»^***^''» 
adf tJM the marriage ; remainder as to the dividends, S^c. of certain ** 

ptrtt, to the separate use of herself during the coverture, free from the ^j5[^*^* 
odHi or controui of the husband ; reraamder, after the death of the ^^ of"d!vi™ 
wife, to the use of the children of the marriage ; and, in case of failure dends, to 
of issue, to the appointment of the wife by her will ; or, in default which mfeme 
thereof, to her personal representatives. It further stated that the covert hen- 
mtrriage took place, and that the defendants had issue the lother de- ****** ^ ^^ 
Fendant, George Burlton ; and that, after the marriage had, the de- j^T^^"^' 
fendanty Diana Burlton^ proposed to grant the annuities therein after m annuity. 
stated ; and that, by indenture dated the 5th of AprU, 1786, and which j^^ memo- 
had been dufy registered and enrolled^ made between the defendant rial of an an- 
Diana of the first part, the defendant Ferdinand Burlton of the second nuity must set 
part, the plaintiflf John Hood of the third part, the plaintiffs Richard out^^thg 
GOdart and Luc^ his wife of the fourth pari, and the plaintiff Edmund ^^I^^^^J^ 
Hood of the fiftk part, reciting the settlement, and the trusts declared SJlTlnrtrumenta 
therd>y, concerning two sums of 2650/. three per cent, consol. annuities, by which it k 
1887/* 5«. 5d* Old South'Sea annuities, and 7501, three per cent, consol. secured, or the 
Bank annuities, and the interest and dividends thereof; and reciting defect will bo 
thai the defendant Dianoy having occasion for the sum of 800/., haa, ^*^(0 
in consideration of 400/. agreed to be advanced to her by the plaintiff 
Gildartt agreed to sell to him the annual sum of 50/., part of the said 
dividends ; and, in consideration of the like sum of 400/. agreed to be 
advanced to her by the plaintiff Edmund Hood, had agreed to sell to 
him the like annual sum of 50/., part of the said dividends, for the term 
of her natural life ; and that, tor securing the said annuities, it had 
been agreed that the defendant Diana should assign the yearlv interest 
of ihe said sums, then standing in the name of a trustee for her, unto 
the plaintiff John Hood, upon the trusts therein declared ; and also re- 
citing that the defendant Ferdinand had entered into a bond to the said 
plaintiff JbAff [♦] Hood, in the penalty of 1600/., to secure the annul- [ *122 ] 
tie* in case the dividends assigned should prove insufficient, it witnessed 
that, for the above considerations, defendant Diana Burlton as^i^ned, 
and defendant Ferdinand Burlton confirmed, to the plaintiff </oAn Hood^ 
the dividends to accrue during the life of tlie defendant Diana ^ upon 
die sums therein mentioned, subject to the trusts therein mentioned, 
which were to pay the deficiencies (if any) of a former granted annuity 
of sol. to Jane Clerk therein named, and, subject thereto, to retain 
the annual sums of 50/., and 50/. so sold to the plaintiffs Gildart and 
Hood respectively ; and the defendant, Ferdinand Burlton, covenanted 
to pay to the said plaintiff such deficiencies as were secured by his 

(I) The report of this case, 1 Ves. jun. 29» is much preferable. Upon the subject 
of the mtmorial under the statute 17 Geo, 5. c. 26. setting out all the particulars, see 
dM D. Bottom V. WWiamt, pottea, 297. et ieq., Dauidton v. Folet/, and Jackson t. Lever, 
omioOf 5 YoL 598. 605* &c. ^ 

It b to be obsenred that the abore and aU other cases in these reports under the An- 
aaliy Act, must be ooosldcred as referable to the act of 17 Geo, 3. c 26. only. By the 
kit aet, 53 Gto, S, c. 141., the provisions made by the former hare befn repealed, and 
p fov k ioin substituted in Ueu thereof. In all cases, therefore, tubtequent to the 
act of tfa« 58 Goo. 8. reference must be to thai act alone. 
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Cases Argued and Determined 

bond ; and by the said indenture it was declared^ by all parties, that 
the plaintiff JbAn Hood stood possessed of the annual sum of 100?. in 
trust, as to the sura of 50/. to pay the same to the plaintiff Edmund 
Hoody and as to 50L in trust, during the joint lives of said defendant 
Diana Burlton^ and plaintiffs Richard Gildart and Lucy his wife, to and 
for the use of plaintiff Lucy Gildart, for her own sole and separate use, 
or to such person as she snould appoint ; and in case of the death of 
either of them, in the life-time of the defendant Diana BurUon, in trust 
for the survivor ; and the defendant Ferdinand Durlton did, in the said 
indenture, covenant with the plaintiff «/o^n Hood, that he and the de- 
fendant Diana should apply to this court for an order to the Accountant 
General to pay to, or auUiorise the plaintiff John Hood to receive 
the interest and dividends of the funds upon whichi the annuities were 
secured. 

The bill further stated, that, some time before the purchase of th^ 
annuities, a bill was filed by the defendants Burlton and his wife, and 
their infant son, against the trustees in their marriage settlement, in 
consequence of which there had been the usual decree, whereby the 
trustees were ordered to transfer the funds into the name of the^ Ac' 
countant General, and that the interest of the funds should be paid to 
the defendant Diana for her life, or until further order ; and that the 
stocks had been transferred to the Accountant General accordingly. 

The bill further stated; that the annuities were in arrear, and prayed 
that the truste of the deed of the 5th of April, [♦] 1786, might b^ 
established, and that the principal sum of money in the funds, and th^ 
interest and dividends thereof, might be transferred to and applied ac — 
cording to the said deed and the trusts thereof. 

The defendants, by their answers, admitted the facts as stated in th^ 
bill, and submitted, whether the trusts of the deed of the 5th of ApriF^ 
1786, ought to be carried into execution, and the stocks or dividends 
thereof applied according to the said deed. 

The memorial registered of the transaction was a memorial of one 
annuity of 100/. granted by Diana Burlton to John Hood, in trust to 
pay 501,, part thereof to Lucy Gildart, and in trust to pay 50/., other 
part thereof to Edmund Hood, at and for the price of 800/. It recited 
the deed of the 5th of April, 1786, and defendant Ferdinand's bond 
and warrant of attorney, but stated nothing of the interest of the sur- 
vivor of Mr. and Mrs. Gildart in that annuity. 

The question turned simply upon the validity of this memorial, it not, 
correctly, reciting the trusts of the deed of the 5th of April, 1786. 

Mr. Mansfield and Mr. Richards, for the plaintiffs, contended, that 
this was not a grant of an annuity within the meaning of the act of par- 
liament ; that tibe real transaction was, that Mrs. Burlton being intided, 
under her marriage settlement, to the interest of certain funds for ber 
separate use, in consideration of the payment of certain siuns, assigned 
a part of the interest, in trust to pay two annuities of 50/. each* It is, 
therefore, no more than an assignment of part of her interest. If she 
had assigned the whole of her mterest in the funds, there could be no 
necessity to register the assignment. An assignment of an existing 
annuity need not be enrolled, nor an annuity charged upon an estate 
of which the grantor is tenant for life. The memorial satisfies the in- 
tent of the acts ; although, in form, it is irregular, all the instruments 
by which the annuity is secured are mentioned in the memorial. They 
cited CresjAgny v. Wittenoon, K. B. 4 Term Rep. 790. 

[*] Mr. Mitford and Mr, Stanley for the defendants Burlton and 
wife. 

The first objection is, that this is not the grant of an annuity ; but 
the answer to this objection is, that it is enrolled by the plaintiifs as a 

memorial 



iw rar. Court of Chancery. 

memorial of the grant of an annuity, Crespigni/s case was not tvilliin 
the act, not being granted for any particular pecuniary consideration. 
Here the tnemorial is clearly defective, the particulars of the annuity 
deed are not specified, nor does it state the parties, or the consider^ 
ation; the bond is not sufficiently stated, nor the warrant of attorney. 

Lord Commissioner Eyre. If the contract cannot be supported, it 
will be a hard case : but considerations of public policy often outweigh 
the hardship of particular cases. At first 1 was inclined to think it Was 
a purchase of a portion of the dividends, not of an annuity ; but, upon 
further consideration, I am clearly of opinion, that it is the purchase 
of an annuity. It is objected, that here is no grant of an annuity : but 
that objection wi»l not avail the party. The intent of the act was, that 
all the histruments should be registered by which an annuity is secured, 
— not merely the instrument by which it is granted. I am of opinion, 
that the memorial here is not a memorial of the annuity really secured, 
being of one annuity instead of taoo ; there is no memorial of the actual 
annuities registered. 

The memorial does not specify particularly for whose use the annuities 
are granted, at least as to one of them. 

Lord Commissioner Ashhurst, I am sorry to be of the same opinion ; 
bat it is clear the parties considered the transaction as the sale and 
purchase of an annuity : there is no objection to the fairness of the 
transaction. 

Bill dismissed without costs. (2) 

(2) As to all the defendants but Jamet Berry and Jamet Clarke and Jane his wife : 
and as to them with costs. 




[*] Andrew against Wrigley. 

(No Entry.) 

(^ORGE BROADBENTy being possessed of a term of years in the 
premises for 199 years, commencing the 19th of November^ 174^, 
at the rent of IS/. 13^. per annum; and haying sold a part of the 
leasehold premises to Eneas Broadbenty subject to the payment of 5L 
per annuniy payable to the original lessor, bv which die rent of the pre- 
mises remaining unsold, was reduced to s/. 1 3«. made his will bearing 
date the 6th of Afay, 1753, and thereby, after directing tlie payment of 
his debts and funeral expences, gave to his wife some small specific 
legacies, and all the clear profits that did and might arise, of and from 
the messuage or tenement, which^ he held under James Farrer Esq. 
(being the premises in question ) lying and being in Harropy in the parish 
of SaddlestooriA foresaid, and to receive it as followeth during the term 
of ber natural life ; and first, said testator willed that she should receive 
40«. a->year, yearly and every year, until all his just debts were paid 
and discharged ; and what was over and above 4<0f. to pay his debts, 
until all were discharged, and after all his debts were paid^ he gave to 

(1) For the general doctrine on this subject see Scott v. Tyler, aniea, 2voL 451. and 
the Editor's notes. HiU ▼. Simptm, 7 Ves. 152. Taylor ▼. Hawkins, 8 Ves. 209., and 
M'Leod V. Drummond, 14 Ves. 355. affirmed on appeal jter Lord Hldoti C. 17 Ves. 
159. ei $eq* in which his lordship commenu upon most of the preceding cases. 

(2) Upon the subject of length of time, vide E. Deloraine v. Browne, aniea, 3 to!. 
€83. &C. with the Editor's notes, and 1 Jacob Sc Walk. 51. 59. 63, &c. 
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Executor or 
administrator 
where there are 
debts may sell 
the testator's 
term specifically 
devised (1); 
and, even in 
suspicious cir- 
cumstances of 
fraud, aAer 
long possession 
by the pur- 
chaser, or the 
person under 
whom he takes* 
the Court will 
not relieve. (2) 
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his beloved wifci all the profits and benefits that did or might arise from 
tl^x a^f.^^i(i. inessuage or. tenement, during the 'wholef tiote bf'lPi^ 
j^ppRxjr . natarnIrUfoy ^^ declared his will to be, that, at the decease <of liilM#W$V^ 
«s^f^^ his niece Sarah, the wife a^John Andrew (meaning the fftaintlff 8MIA- 
'^^9^^^' 4f^dret0j widow,) should have and enjoy the aforesaid mesMlfl(gli'/^d 
Y r.' t^ement, during all the time of her natural life, if she should ttMlbrlMA 
living; and that if (plaintiff) Sarah the wife of John AndreWf sMSuW' 
have a child or children, at the entrance hereof, that she should payAOil 
cause to be paid the sum of 40/. which he charged upon die afer e s kid 
tenement, unto his the said testator's sister Sarah*% children <(aM' 
plaintiffs) to be equally divided among them; and (plaintiff) ^^iSMtA- 
Andrevo should have the aforesaid messuage or tenement, and herlN^}^,) 
during the whole term ; but if (plaintiff) Sarah should have no ehikb^ 
at her decease, then he gave the aforesaid messuage or teneroeot^tsi 
John Greaves and George Broadbeni to be divided between theitf, ^ 
such shares and proportions as by the will expressed, and appoinlMl 
[ *126 ] John C*J Whitehead }un. and James Broad&ent executors of die MM 
will. • " ^5i 

The testator died the 9th of JVfay, 1753» leaving Marj^ Broaddint kk 
widow, and the executors never proved the will, and Mary SrdOdAeUt 
the widow procured letters of administration with the will annekfed, 
from the proper Ecclesiastical Court, and about the 2d of JunCf 175Jj 
she intermarried with Philip Bradbury; and afterwards in AuguSif l7iS5^ 
Philip Brudbury being indebted to Benjamin North, an attortieyof 
Almonburyj Yorkshire, by indenture of mortgage dated the llth oF 
August, 1755f Br-adbury and his wife, described to be adminis^ratrht 
with the will annexed, of the said George Broadbeni, in consideralitn itf 
82/. conveyed the said premises to Benjamin North, for the residue sC 
the term, with a proviso for redemption on payment of the S2l* wi#i 
interest. By indenture dated the 9th of May, 1757, said North and 
Bradbury and his wife, described as administratrix, in consideration^ of 
80/. (out of which the said debt to North of 32/. was discharged) 
assigned the mortgage to Catherine Whitehead; and Philip Brad&nii 
afterwards, without the concurrence of his wife, being indebted in m* 
to the said Catherine Whitehead, by memorandum under his hand dated 
the llth of May, 1758, indorsed on the said indenture of mortgage^ 
charged the premises with the said further sum of 20/. and interest. '^ 
In May, 1758, Philip Bradbury contracted with said Catkernu 
Whiteheaa and John Antill her partner, for the sale of the premim fiir 
150/. over and above the mortgage-money due thereon ; and by fn* 
denture of the llth of that month, Bradbury and Mary his- wife 
assigned to John Antill and Catherine Whitehead all the said leasrtNiM 
premises, and the right and title oi Bradbury and his wife, to AiMi aund 
Whitehead for the residue of the term ; and AntiU and Catherine WhM 
head entered into possession of the leasehdd premises. 

Jo/m Antill afterwards died, having made his will, and a p po inte d 
William Antill his executor, and Catherine Whitehead about Angnii^ 
1779, contracted with the defendant WrigUy for the sale of the pre- 
mises, for 231/. The purchase was not completed, or the purdiast^ 
r AioY 1 money paid for two years ; but by [*] indenture dated 22d ci Oet^ber^ 
^ ^ 1781, WiUiam AntUl and Catherine Whitehead assigned the leasehold 

premises to defendant Wrigley for the residue of the said term, aiad tHe 
defendant Wrigley entered into, and has since continued in possedrioa 
thereof. : , 

John Andrew (the husband of the plaintiff) died in 1769, leavii^ Skf 
plaintiff his widow, and nine children, who are all now living. > ^^ 

Mary the widow of th^ testator, survived Philip Bradbury^ and alM- 
wards marri^ John Broadbeni ^ and died about ^«9vA| 1788> iHien tfis 

, ' • * IpWntiff 



IN THE Court of Chancery. 

r Samk Andrei claimed to liate become eht?tle<t, tinttef th^ 
r'($ will, to the postenion of the premises, with gach ccmtitig^t 
Mrto odien of the plaintifis as are provided in the Will. 
plaintiff Sarah Andrew filed the present bill against Wrigley the 
Herv pni^Ki^fiT ^ discovery, and that he may be decreed to deliver 
< possession of the premises, and to pay mtermediate rents and 
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Mil charged that the testator was not indebted at the time of his 
or but to a very small amount, and that the same were dis- 
d/by the sale of his goods, or out of the rents and profits of the 
8S before the mortgage to North f and that this was known 
defendant, or might have been so, that the defendant bought the 
lid premises at a very great undervalue, and with full notice of 
1 ot the testator, and the bequest therein to the plaintiff, and 
rJwew that the assignments were to secure the debts of Bradbury 
own account, and that it was on account of his knowledge that a 
itle could not be made, that the defendant declined completing 
rchase for two years, and that he then took a bond of indemnity, 
e other collateral security. 

defendant, by his answer, swore to his belief, that the other 
al estate of the testator was insufficient for payment of his debts. 
At, in the recitals of the indenture of the 11th of Augusij 1755, 
li of May, 1777, it is mentioned that the testator's widow and 
Bradbury (her second [*J husband) had occasion for the sums [ ^128 ] 
ley in such indentures mentioned to have been paid to them, for 
irpose of paying or re>imbursing themselves what they had paid 
;ount of the testator's debts, and which recitals the defendant 
id to be true, and from such recitals he believed the personal 
of the testator (exclusive of the leasehold estate) was insufficient 
the testator's debts ; that he believed the mortgage to North was 
■ecure any debt previously owing from Bradbury . He admitted 
nehaise by Catherine Whitehead, and that she caused the premises 
»Qt up for sale by auction, and that he the defendant became the 
■er tiiereof, as the best bidder for the same at 231/. which was 
i value thereof, considering the title of Catherine Whitehead and 
m Antiil to be a good title; and that he did not delay the 
ition of the purchase on any suspicion of the title ; that at the 
f the execution of the indenture of the 22d of October, 1781, a 
iraa executed by Catherine Whitehead, for performance of the 
ints therein contained, and that those covenants were only the 
ctfvenants ; but that he had no bond of indemnity ; and that he 
idi in possession of the premises ever since the conveyance ; and 
id out considerable sums in the improvement thereof. 

plaintiffs, at the hearing, read evidence to prove that Broadbent 
iator was a poor man, and a working clothier, but never made a 
Df cloth on his own account : that he had been a soldier, but dis- 
id, and had kept a public-house, and owed some debts ; and to 
nrriage of the widow with Philip Bradbury, who was considered 
^ in bad circumstances ; that Mary the widow had, at the time 
I marriage, no property but what she had as widow of the testator ; 
le tenement about the year 1779, was worth about 201/. to be 
chat it was publicly known, at the time of the sale, that the 
ff had a claim on the premises, under the will of the testator ; and 
ttoess swore that, on the day of the sale, the defendant said to 
head that Edward Greaves seemed to dispute the title, to which 
la«(i answered, never mind Mr. Greaves, James Wrigley, I'll give 
b«nd to indemaify yon. 

The defendant read evidence to improvements during the time tKe 
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l79SfJ leasehold estate was poesessed by Catherine Whiteheai^ and of (he 
^^ "v ■ ^ defendant. 
Andrew The cause was heard in Michaelmas term. 

a};ttinst ^^^ Mitford and Mr. Richards for the plaintiffs. The question is bb 

EKsuT» j^ ^YiQ power of the administratrix of the testator, to sell the estate of a 
specific devisee under the will. In cases of this sort, where the party 
had no right to sell, the Court has interfered, especially where enou^ 
has been known of the state of tlie testator's effects by the purchaser, to 
induce him to make enquiries as to the necessity of selling the estate* 
Here, the testator having pointed out a specific fund for the payment of 
his debts, the administratrix, before she could sell the estate specifically 
given, was bound to enquire whether there were debts that could not 
be paid by the method pointed out. He had pointed out rents and 
profits beyond 4?0f ., and as tlie debts were trifling, if any, those rents and 
profits would have paid them if duly applied. The estate was not sold 
till two years afler the death of the testator, by which time it must be 
known what the debts of the testator were, and whether the rents and 
profits would pay them. Then if the purchaser knew there were no 
debts, and that the estate was specifically devised, that is sufficient, and 
he cannot hold the estate against the specific devisee ; and it is in evi- 
dence here, tliat Wrigley had such notice, that it was generally known, 
in the auction room, and particularly declared to Wrigley by GreaveSf 
the plaintifi^s father, that the estate was specifically devised to her. 
There are several cases on this subject which are collected together in 
^ that of Scott V. Tylery (ante, vol. ii. p. 431.) and although there was nq 
decree upon the second point in that case, it is certain the inclination 
of Lord Thurloto*B opinion was against persons who bought estates under 
circumstances like those of this case, without enquiring how far it was 
necessary to sell them. There certainly are cases where it has been 
determined. In Humble v. Bill, (3) 2 Vern. 444, Bill having a term in 
a printing-office, devised it, that 2000/. should be raised out of the profits 
for his daughter Savage, and made Garret executor, who mortgaged the 
term to Dr. Brown, who assigned to Sir William Humble ; the Court 
[ *1S0 ] ^as of opinion that the executor had power to sell [*3 or aliene, and 
that if he sold in prejudice of a residuary or specific legatee, he might 
have his remedy against the executor, but could not follow the estate 
into the hands of the purchaser. But on an appeal to the House of 
Lords, that decree was reversed, 1 Brown Pari. Cases, 71 • Where the 
purchaser has notice that another way is pointed out for payment of 
debts, as in this case, it is sufficient to make the purchase bad. la 
Opie v. Godolphin, Free. Chan. 548., the mortgagee had only notice of 
the will, yet that was held sufficient. In Exjoer v. Corbett, 2 Wnis. 148, 
it is said, that " the executor, where there are debts, may sell a term ;" 
but the Master of the Rolls says, << I admit if an executor should sell a 
term for an undervalue, or to one who has notice that there are no debts, 
or that all the debts are paid, this might be another consideration.'^ And 
by Elliot v. Merriman, Barnadiston. Ch. Rep. 78. (4) personal estate may 
be clothed with such a trust, that the Court might require the purchaser 
to see that the money is properly applied. In Bonny v. Ridgard, (5) Lord 
Kenyon said, that Elliot y. Meniman contained his opinion. In Bonny v. 
Ridgard, Watts the testator having a leasehold estate, directed it to be sold 
and divided among MarMa Watts and all her children equally ; the testator 
died in 1747, Martha alone proved the will, and in 1748 Martha married 
Hidgard, who became a bankrupt. His assignees assigned to Barnard in 

[3) See upon this vXsoper Lord Eldon C. 17 Ves. 160. 161. 

[4) S. C. 2 Atk. 41. Upon which Keper Lord Eldon C. 17 Ves. 162. 

[5) Lately reported, 1 Coi, 145., and sUtcd and approved 7 Ves. 159. 167., 17 Vei# 
97. 98., €twUper Lord Eldon C. 17 Ves. 165. See also 1 Bali & Beatu 167. 
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. It was assigned Ist JunCy 1763, by Barnard to Mawn; and on 1792. 

4fth Q^June^ 176.';, by Mason's administratrix to Anderson^ who on ^ ■— »ii— i / 

th o^ November^ 177S, conveyed to Van MUderti the bill was filed Andebw 

79, and Sir Thomas Setoel made his decree 10th of Marchi 1783. ^^^Bflimt 

ivided the matter into two partSj and said, in the first place, that WEiotir; 

executor may dispose of his testator's personal estate, where the 

iction is fair ; and for this he cited Crane v. Drake, (6) 2 Vern. 616., 

Swrr V. Corbet : he also thought, that though Van MUdert had no 

e, except that it was a specific bequest, that it was his duty to see 

e purpose for which it was given. After this decree Van MUdert 

nted a petition of rehearing to Lord Kenyon, who, at the hearing, 

id nothing was more clear, than that, in general, an executor may 

md that the purchaser is not bound to see to the application of the 

y ; but if there is any fraud, then the purchaser is bound. He said 

juld not accede to the case of Mead v. Lord Orrery^ (8) 3 Atk. 

but he decided the case upon [•] the length of time that had [ *131 ] 

ed. In the present case, that objection does not apply ; the present 

tiffii could not assert their right till 1788, and they filed their bill in 

* 

r. LXoyd and Mr. Johnson, for the defendant. Under the circum- 
es of this case, and especially from the length of time before the 
cation, this bill ought to be dismissed with costs. 
le parties have not brought the real question before the Court ; the 
as it is made, does not raise the question. It will be proper to go 
igh the cases, and to state the law upon them. 
lere is no difference, either at law or in equity, between the assign-^ 
; of an executor or administrator. In either case, there can be no 
t to a Court of Equity, for a discovery whether there has been any 
tion between the purchaser, and the executor, or administrator. 
iw, the executor has a right to aliene all the personal estate of his 
tor, and it makes no difference whether it is given generally or spe- 
lUy by the will. The more complicated the aflFairs of the testator 
the better right has the executor to sell the property. Mr, Mitford, 
1 on the case of Humble v. Bill. It is an old case, and there was no 
!ulty from the directions in the will. It was determined against the 
baser, because the testator had pointed out the profits of the print- 
)ffice, as the fund out of which ttie 2000/. was to be raised. That 
18 not to be supported, but by supposing the transaction was a 
L There is something said in Elliot v. Merriman to show that a 
may be so formed, that a purchaser must see to the will. Etoer v. 
^ recognises the power of the executor. So also is Burting v. 
ardf 2Wms. J 50., the next case to Etoer y. Corbet. The power 
a executor or administrator is the same with that of trustees to sell 
iie payment of, or charged with debts. And there is not a doubt, 
i the case of Elliot v. Merriman, that they may sell or mortgage tRe 
erty. In fact, mortgaging the property, is the most advantageous 
le family, because they may redeem. And in either case, the pur- 
er or mortgagee is not obliged to see to the application of the money, 
Bs the debts are specified or scheduled. It is of no signification 
how complicated the trust may be, the conveyance to the purchaser [ ♦132 ] 
be good. 

Impeach the sale, a very strong case must be made, there must be 
ence of fraud or imposition : it may certainly be done where evidence 
ven of a contrivance, as selling for ft great undervalue, or where 

(6) See upon this also ;>er Lord Eldon C. 17 Ves. 161, 162. &c. 

(7) 3d December, 1784. 

(8) Videptr Lord £idm C. upon this, 17 Vcs. 164. 
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ITKLl there were no debts, and therefore the estate ii^ ^i^t^.V^But- 

Am—iEwt and without yery full evidence, determinationB against H yCtf^^ 
«A«*«*;\ woirid t€nBid«r the proteeding of courts of justice so fmcertaiH!^ _. 
^***H^ nobody would bu^ of an executor. The length of tline iod ft Itf tW* 
caM rery vtmtenaki for although the estate did not fall in tiHUie^amh 
i -iKi' ! of the tenant for Hfbp the present tmrties had certain mtereiitis;'aiia^ 

have filed their bill to have the sale set aside. In Bonnif y. Ate^^r^/^; 
Lord Kenton dismissed the bill on that ground, there ihii--tit^iSimr' 
had given away the estate, which was recited to be of nd.valoe/Uit 
appeared to be of considerable value. In that case 8if Tktmtas Siwel 
had given relief, and Lord Kenyan would have affirm^ the deeM^y %^' 
for the length of time. Mva. JVkUehead'B title in this case wtei g6&d:ft'^ 
law. The judges of the Court of Kin^t Bench, have estabKihed thl^ h0^ 
of iVagtfii^ and Gignrd, 1 Atk. 46S. In a case of Farr v. NewmSaH, (iv), 
4> Term. Rep. 62 1« Mr. Justice BuUer, in a note, speaking of thkc "ciuifc, 
held it to be good law, unless the purchaser knows that there wee^M''* 
debts: for the presump^on is, th&t the executor has piiid debti^^atitf^ 
sells to reimburse himself. Where a man directs payment at Bilttm! 
time (as out of rents and |>rofits, which must accumulate) the ciredi^ora^ 
not bound to stay till his debt can be paid, and the execut^t maym^ 
obliged to sell. In the present case, the question is not whether H^r^l 
ley made a fair purchase; but the true question is, whether there Was 
a fair side to Mrs. WhUehead. If her purchase was fair, ady notice V^ 
Wtigley^ or his taking a bond of indemnity would be immaterial t for'iT 
a suoseauent purchaser with notice, has purchased of one who had hiy 
notice, he has a right to stand in the place of the first purclr8sef.i 
Lomther v. Carletmii For. 187*> shows that his having taken a bond at. 
indemnity, would not have made his case worse. There is no ease msde 
[ •ISS ] by the bill, to make the sale to [«] Mrs. WhUehead bad ; but it is bi^oughr 
before the Court, merely on the sale to defendant IVrigley. As to dMi' 
1st transaction being a mortgage, tliat is no objection ; an executor may- 
make a mortgage. In Mead v. Lord Orrery, it was a mortgage; M 
this case, the first transaction was the mortgage to North. It is said id* 
be for the debt of Bradbury ; but that is not made out in proof, or eveo 
that he owed North any tning« At this length of time, the Court will 
presume that it was necessary for the pajnnent of the debts of the tei* 
tator. Though a trustee to pay debts, cannot sell to pay his own debt, 
an executor, from his general power over the assets, may; and Chi 
vendee may retain, ItheU v. Beane, 1 Vesev, 215 : but it cannot be preW 
suraed now, that either the transaction with North, or between him fltfl 
Mrs. Whitehead, had any unfair motive. Nor is there an^ gromsdld 
suggest thai- Mrs. Whitehead did not pay the consideration. Theo 
Wrigtey has a right to stand in the place of Mrs. Whitehead. He M 
not taxe the estate from the administratrix ^ he bought k at a sali, 
where it was sold on the part of Mrs. Whitehead. ^ 

Unles$ aheolutejraud or eoUtuion is shown, the sale is good; to frmo if 
othefvnse, it wust he shown that the purchaser knew the executor or admth 
nistrator was not acting in his character as such. (II) 

Wrigley has been ever since in possession, and has laid out a great 
deal Of money on the premises, treating them as his own. Bedfwrd^* 
Woodhamj and Wyatt, Exchepser^ 27 February, 1790* (12) 

'(d) l.Cox» 145. See tfa^tvftfCnbSi'ia nMe (5) atiteo. 
(10) See ttpoa this;Mi* I^id !S/tf«n C, 17 Yes. 168, 169. 
Ill) This wtU be fotmd to be the result of Ihecaiep referred to by note (I) ffii^4 
(12) It is reported in a note to Dickenson v. Lockyer, 4 Ves. jun« 4a 

. ., Mr. 
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pusf^i^C Sawigt (Bill) V. Htmhki id on • griHtf^ wUclii bpplif»i t«>^ 

onnif VrRiffgardf the great ojbjedion wa^rihaA tbe^wiUf orcictfcfdi «rc 
ere^e « moctgage was not a compliance with the wilL 
nit) that where the trust is general* the purchaser Is aot bound t<>< 
)k€|ranp{icatian of the money ; hut when the [*] money is to be ' [ *134 ] 

to the payment of debts, then the purchaser is obliged to see to. 
Ration. 

Rfesciiat oase is to be judged of upon the same principles. 
liV«, Lord Orrery is a case that has been much relied upon ; but 
Qnsidering that case. Lord Hardwicke rested much on the parti- 
jBcuipstances. He argues, on that case, that the executors had 
out that it was the estate of Miad the younger. 
I was a specific direction how the estate was to be disposed of; . 

that will not supersede the general power of the executor. It is 
od that North supplied the moneys and that it was conveyed, by 
mortgage, to North. He recited in the mortgage deed, what he 
t neicessary to make his title a good one ; he recites the will, and 
e . money was wanted for payment of debts. He was aware tha& 
recital was necessary, because it was a disposition in contradic- 
tho will. 

i comes the second conveyance to Mrs. WhUeheadm It must be 
at that time, what were the debts of the testator ; the recital is, 
I money raised was for the discharge of other outstanding debts^ 
leral expences ; so that 80^ was all that was then wanted for the 
\t of the debts, and funeral expences of the testator. Tlie recital 

that the parties knew that it was necessary, to support the trans* 

that the money should be wanted for the payment of debts; and 

hey advance more money afler such a recital, they pronounce ' 

nt against themselves. The third instrument is equally objec« 

\i it takes notice of the same recital. It is not pretended that the 

cured by the indorsement was wanted for payment of debts. 

rd instrument recites, that it was in consideration of 130/. with* 

'. thing further. It does not say over and above the other sums. 

are very strong circumstances, to show that the parties knew it 

t a fair transaction. This deed ought to have recited, that the 

ISO^ was over and above the former sums. It condemns itself, for 

!S the former deed, which [*] shows they knew it was necessary r *X35 i 

e money should be wanted for payment of debts. . It is to be 

ed, therefore, that the reason of there being no such recital was, 

iras not the fact- 

distinguishes the present case from that of Mead v. Lord Orrery; 

ties there could not presume the recital, that it was the money 

ig Meady false. Here if the sum was not additional to those 

before, the convejrance was for a very inadequate price ; if it was 

lion, it should have been recited that it was so. This brings it 

rery case put in Enoer v. Corbet^ there is the fraud that will vitiate 

\ Then only tlie two first instruments bemg fair, Mrs. White^ 

Interest was redeemable on nayment of 80/., and Wrigley fur- 

with full notice. thiM^ only 8oL was necessary for the purposes of 

• If a mortgagee sell to a third person, tliat third person will 

emable. Wrigtey was bound, because he must see by the deeds 

^ only was necessary. Where a person takes an assignment of a 

2^e, he is bound to see what is due at the time he takes it. 

ionor this day gave judgment. After stating the case at large, 

t on to the' following effect. - 

& hud been a recent applicaVion, and the matter quarrelled with 
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Casks Argued and Dbtermh^i^d 

immediatelji the circumstances are so suspicious, that it might have 
been set aside. The testator here wished what no testator has a right 
to do, that the debts should be paid in the way charged by the will (out 
of rents and profits), but an executor is not bound to comply with such 
a desire in a will, as he may be compelled to pay the debts sooner than 
they can be paid according to the charge. 

But woula a bond fide purchaser be bound to enquire as to the 
necessity of raising the money? I think he ought, and that it was 
suspicious that the estate was given away without cause. I think, there- 
fore, that if this had been quarrelled with during the life of Bradbury 
and his wife, there might have been relief. But from 1758 to 1779, 
Whitehead and AntiU have been in possession contrary to the intentioo 
of the will. What, were the persons interested to lie by all this while ? 
Though [*] their legacies were contingent, they had such an interest 
as entitled diem to know what debts the testator owed, and what part 
of his estate had been applied to the payment of them. Then, what is 
the case in* 1779? The defendant purchased the estate at a public 
auction, and then the parties interested give notice of their claims. 
Then, it is truly said that notice could only affect Whitehead and AntiU, 
for it has been repeatedly held, that where the vendor has no notice, 
notice to the vendee is immaterial, as otherwise the estate would be in- 
alienable for ever. The purchaser stayed two years, and then com- 
pleted the purchase. 

I should do a very violent thing, if I was to relieve in such a case 
as this. 

Then as to the cases on the subject. (13) It is said this is a sort of 
case where' a court of equity will not give relief, and for this purpose 
Mead v. Lord Orrery , and Nugent v. Giffbrdf are cited : it is stated, 
that the power of the executor is such, that he can make a title to a 
purchaser, even though for his own debt. 

Nugent V. Giffbrd(l^) is very shortly stated in 1 Atkyns, 46S., it 
appears from the Register's book, that it was not a specific devise of a 
term. It is no where decided, that the executor can sell a term 
specifically devised, for his own debt. In that case it was part of the 
general assets of the testator. It is in the Register's book, 17S8, 
B. 117. (14) It was a term vested in trustees for Sir Richard Billinps 
and his wife. Sir Richard Billings by his will, gave several specific 
legacies, and made Mr. ArundeU, his natural son, executor and residuary 
legatee. In 1718, two years afler Sir Richard's death, the son had 
become indebted to Knight^ one of the trustees of the term. He 
assigned to Knight the term, inasmuch as he could as executor, and 
there was an account settled between them : there was no bill for an 
account against ArundeU. It was not incumbent upon a purchaser 
from an executor and residuary legatee, to enquire whether the debts 
were paid. That case may be rightly determined. In Mead v. Lord 
Orrery, 3 Atk. 235. there were three executors, one of them had a 
share of the residue. He had occasion to give security in the Master's 
office, and for that [^]] purpose assigned to the Master a mortgage of 
his testator, reciting a sum due upon it, and that the same was his 
proper money ; and the other executors joined in the conveyance. In 
both these cases, therefore, the vendees had reasonable ground to 
believe the vendors had good titles. If the case stood merely on the 
executor making the security, it would be very suspicious ; but Lord 
Hardwicke relied on his being entitled as residuary legatee. In Savage 



(13) See them moft-sbly commented u)m)ii ^-ith most of those subsequent to the prio- 
cipal case, per Lord Eidan C. in M'Leod v. ZhummontL 17 Vec \60,et scy* 

(14) See also per Lord Eld^ C upon this case^ 17 Yes. 163. 

IBill] 



iM TH£ Court or Chavceht. . ]^Y 

\Bitt\ V. Humble, I should have hardly assented to the rever8a].(15) ' 1792^1 
Ewer V. Corbet : The Master of the Rolls seems to dunk that case has ^ ^ > 

gone too far : it is not a very clear case* but it appears there had been Ahdmit 
billa filed in Chancery concerning it. and that tliere was a bill depend- agamst 
ingt when Sir William Humble advanced his money: Garrat the Wmouet. 
executor had been decreed to transfer his trust, so that he was under a 
decree to transfer, when he mortgaged to Brotorty and afterwards to 
Humble ; Mrs. Savage aflerwards got another decree* If these were 
the grounds on which the House of Lords proceeded, I must dissent 
from their judgment. This was not the common case of an executor 
mortgaging the property of the testator, which might or might not be 
for the purposes of the will. There was no lawyer, at that time in the 
House, (unless perhaps Lord Somers,) and the case was much em- 
barrassed by circumstances. Crane v. Drake, 2 Vern. 616., was deter- 
mined on the ground that the alienee was a party to the fraud, and was 
consenting to a devastavit. In Etver v. Corbet, it was only held that the 
teistator having given property specifically, could not prevent the 
remedy of the creditor. In Crane v. Drake, there was another circum- 
stance, it was to pay his own debt. Can there be a stronger case of a 
devastavit, than an executor aliening the projperty of his testator to pay 
his own debts, and the alienee there knew that the plaintiBTs debt was 
due. In Paget v. Hoskins, Pre. Ch.4«31. Gilb. Eq. Rep. 111. it is said, 
Mr. Vernon was much dissatisfied with the decree. But in Mead v. 
Lord Orrery, Lord Hardwtcke said, he saw no grounds for that dis- 
satisfaction. (16) There is a note in Gilbert, that Mr. Talbot referred to 
a case (when Lord Coxvper had the seal before) that where the party 
knew of other debts, he could not take the testator's property in satis- 
faction of his own debt. As to Elliot v. Merriman, it is not necessary 
to attend very particularly to the circumstances of that case ; the dis- 
mission was in favor of the alienation ; the bill was dismissed with costs. 
With respect to [•] a trust for payment of debts, there is no pretence [ •ISS ] 
that such a trustee could alien in payment of his own debt, Ithel. v» 
Beane, 1 Vesey, 215. (17) 

Mortgaging is not the natural way of paying debts, though, in some 
cases, it may be the most proper way ; but it would lead to an enquiry, 
as to the circumstance of the testator*s estate. 

Here, Mr. Mitford acknowledged he could not impeach the first or 
second transactions. 

Bonny v. Ridgard(\S) is very much like this case ; there the executor 
sold the term which came by mesne assignments to Van Mildert. 
Bnough was disclosed, in Sir Thomas Sewers opinion, to obtain a 
lecree. Van Mildert, in his petition for a rehearing, stated, that he 
tras a purchaser from other purchasers, that he had no notice, and had 
[>een twenty years in possession. Lord Kenyon proceeded merely on 
lenffth of time ; he said, nothing was clearer than that aii executor may 
Bellthe property of the testator, and that the purchaser need not see to 
the circumstances of the testator's estate ; but if there is any fraud, then 
the purchaser must see to the circumstances : it is not necessary that a 
noortgage deed from the executor, should recite that the money is 
borrowed for the payment of debts : but it must appear that it was not 
for pajrment of debts to vitiate it : that Barnard had notice the term 
was specifically given: but that he should decide it, merely, on the 

(15) See also per Lord Eldon C. upon thU, 17 Vcs. 161. 

(16) But see Loid Eldon C.*a observations upon this, 17 Ves. 161. 

(17) Ironl Eldon, also» vna of the same opinion, contrary to that of Lord Mansfieldp 
in WTiale ▼. Jiooih, 4 T. R. 625. note. See in MiLeod ▼. Drummond^ 17 Vcs. 165, 
166. 

(18) 1 Cos, 145. See upqn this, al«o, tba references in note <5) unua, p. 130, 
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leAgtn tf tfoie ; aiid thieri cited two .c9Mf as jto (tlikf WMlQBf t^ir^ti^' 
8Cl[&td( bf limit^^ ..': i^ '_! vk:( 

'^ti^inali 'do in this case. If it had come recently beftire oi^d u rtk»r 
so ^uspipjous circumst^pces, there might have been |» case filtrrdtef* 
AH'h ul/I kduk dismiss the bill ; but as the defendant had sfm fiQl^lc^^ 
afid, I* dare jBay, had a beneficial bargain^, I wilL give no owta* .'•:.'' )!>! 

... ,,* : !. ,4' i yr 
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K fefmt tyveft 
being entitled 
to tlie inteiest 
of fondbyor 
Ij^, berhiM- 
iMiidmakesa 
general asngn- 
ment of his 
estate for the 
benefit of cre- 
ditors; the 
sHignees shall 
not take the 
diTidends, 
without making 
a proviilon foe' 
thewife.(l} 

[The wife is 
equally entitled 
to a tettlement 
although the 
childroiof the 
marriage nay 
be provided for 
aUumU.{2)] 



[•] Pryob against Hill. 
(No Entry.) 
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imLLIAM BARBER made his will, dated 17tli o£ Febntarj/r ifm 

and thereby sawe to his wife Mari/ Barber^ h^r executor^ ^d'^' 

ministralorsy 1750^, in trust to pUice out the same at interest, aiid tb*]^^ 

the interest and produce thereof unto his niece Sarah Taylor^ durin 

her lifb^ and, amr her decease, he gaVe the; principal sum to l^ji^m 

o^'children of Sarah Toy^r,, share and share, alifce; but if sbeiisao^d 

Ae Without leaving any child or ^ildren, then it was the testator's will' 

that his wife, ^c. should pay the interest to the defendant Caikefine 

Mason during her life; and, after her decease, he gave the principai 

to the dttld or children of Ottherine Mason, share and d^are disS^; 

and the testator gave to his wife, ^c. another sum of 1750(. in tnisii ,ta 

lav the saide out at interest, and to pay the interest to the defesdvit 

Catherine Mason, during her life; and, after her decease, he gave the 

principal to the child or children of the said Catherine Mason, shAe 

and share alike, and appointed his wife sole executrix. 

The testator died in Sqaember 1783, without revoking hi^ wili,. and 

his widow proved the same, and invested the said two sums of 175M* 

each| ,in the purchase of S per cent, consol. Bank annuities. 

^ Sarah Ta^^ died in the life-4ime of the testator without issue* 

'Hie widow, soon after, intermarried with the defendant HUtU ' ' 

The defendant Mason (the husband of defendant Catherine Masqifi) 

being indebted to the plaintiflb and other persons, I5th of iViivtfifiifr,- 

1788, made a general assignment to the plaintiffs of liis stock m trade; 

debtS) and other ^ecU tokaisoever, in trust for themselves and die resi 

of his creditors.' '" .. 

[«] The plaintifis filed this bill against HiU and his wife, as trytfees, 

and against WiBiam and Catherine Mason, praying to be. paid ihfS ki" 

terest and dividends on these two sums, until they should have reoemd 

ihekiiiiU demands. (S) - 

■ ' •• ■ 'The 

.. , . •■ I « . . .. T 

(I) Ste Mr. J2cy|}€f^8 valuable T^reatlte on the Law oCHtii^^ 
Hbc, Mr. Coi's nolie on JBosvUi. Bnmdert I P. WilUaaia, 4fa» and Berafvrd v. Mokmm 
i Madd^ Rep. 962. ftc, in which meet of the aii^ictitiea art collected. , 
' (2) From 9ir 8. RomUly'* MS. note of the principal cats *^ the' collactiiMi af. tfffi 
Cdckater, See it in note (3) jpoifco. ,. 

' (3) The following note of the rem«ioder of the prii^dpal caia wia taksn.by Skii^t JE#* 
iilidjjf^ and is fiixim the MS. collection of Lord C#<cS^ 

** The deftndants WUliam Matori and Kaihermc hia. wife^ bj their aaiwep atafted» ilM 
^ fath&iiui Mason had at the time of her marriage brought her hu«baiid a. p ottfsn 
«<' of llOOr., that no settlement had ever been made on her ^ her huahaad* jtb«l.aS-,the 
•< time when the assignment was executed WiOitmi' Mtuon was seised \n .lea. of, • rod 
" esUitSofib^ ibiOoal value of 40f., that XaUiermc wouM have b«en enjUMfd todosMr ef 
*< that estate if she bad survived her husband, and that that estete had been conveyed 
*' for the benefit of the creditors, and she had levied a fine of it to bar her dower, whieh 

10 *• she 



The question was, whetlier the assignees were eptitled to^t^gse dl' ITdfL 
rUnain^fl, ftMiom miklog h ^remsibn foir Catherihe'Mi^Qnt^r IiTej mj V^^. 
laYing children (by the co-defendant IVilliam] who\ aii&f her decie^, ^^r^a' 
«^o«M be entitled to the jprincipal. . / > i^/j^'"^ 

>Mn M«!/orrf and Mr. Richards (for the plaintiffs) insisted, that the, ^(^'v/ 
lAigtteetf iof Mason had a right to the diviaends for Catherine Mason ^ 
ife, tin they, and Mason* s creditors entitled under the deed^ should have 
received their full demands. 

They insisted that a wife's equitable interest in personal property was, 
ly the law of England^ a right vested in the husband, and assignable 
>y him to his creditors. 

They admitted the general equity of the court, in requiring a settle- 
nent ujpon the wife, before the husband could obtain her property, ' ' ' ; 

^ther from the cdurt, if it was there, or out of any other fund in trust 
for the wife. 

They admitted this equity in the case of a bankrupt, as represented 
!>y,:JiMigneet, 

tjBut.they insisted that no case was to be found in which the court 
li|tf|, extended this rule to a mere life estate of tlie wife ; contending that^ 
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■ • • ''if* '* 



Vll^ ^*o<dd not have done^ if aht had not uadcntood that her inte^ .: wV 

'^ (Ank antiMitiet would not be affected by the asugnment, and that the dei«ndanU had 
''li^lit chO^n, ot whomi onlj one was provided for, and the defendants insisted that 
'^'MUtikerhw Maton ongHt to be pcmntted to receive the whole dividends of the 
" ei966L 7& 3d. fin* her life fbr her separate use. - > .( 

. 'f, JMig^Wvf and Jiidkcn/t Ibr the plauiti£b contepded ^ 

'* aaakprnent to the dividends of the bank annuities during the life of the defendant 
'' XaSieriHe Matom without making any settlement on her. — They admitted that a 
** liuifeiand or the assignees of a husfimd who is become bankrupt and who sues in equity 
** iva sum in grosB* which they are entitled to in right of the wife, must make a pro- 
" viakmfer her; but they insisted that thai rule of equity had never been extended to 
'* Mm case of a particular assignee for a valuable consideration, or the case of a mem ■ '- 

** life-interest or annuity payable to the wife : that this was to be considered as the case . , ^, .^,{-| i 
^ of a particular assignee, the assignment here not being by operation of law as is the 
^ case In bankruptcy but an assignment by deed; and they relied on the case of Tudor 
" V. Samyne, 9 Vem. 270., and on the dictttm of Lord Thurtow, in Worral v. Mtuiar, 
'* 1 Cox's P. W. 459 note. That in none of the caaet in which a hnsband or his as- 
'* aignees had been compelled to make a settlement on the wilb was the wife's interest a 
■* mere lifo-interest; that in such settlement a provision was always made for the 
" children, but here the children were already provided for, because the principal, was 
" to be divided among the children upon the death of the wife. Jtardinge aad RofaUlu, 
^ for the defendants Maton and his wife, argued that an assignee by deed for a nduabJe 
■^ cqpakbntion of the wifo's fortune, must, when he sues for that fortune, in equity make 
f.» scttheqMnt on the wife; and they relied on the dktum of Lord HardwUket fa 
** Jewum V. MouUoth ^ Atk. 417., and on Pojte v. Crawikaw : that the assignment^ how* 
■' ever, in this case was not to be considered as a particular assignment for valuable con- 
"" udstudon, but as an assignment in bankruptcy. In Jewton v. Moulson, one of the 
■■ BisigmiMiits was to trustees, for the benefit of sJl the husband's creditors ; and of that 
•« aaalgnaeat htad Hardwkke said, fo. 4es. : < Itdoes not diffo- from the case of asslgn- 
** mcnta of bankrupts, for it is the case of a foiling man, aad eaactly aader tfae^Mtia 
** jpsasoning as an assignment of a bankrupt's effects for his credttors in generaU* 
"' "lliat, in point of principle, there was no distinction to be taken between the case of a 
" life-interest of a wife and a gross sum of money, and that in the case f^ Fandenanker 
** v. Dnborovght S Vem. d(S., which diey cited from the ^egjutrarU book, and JSir parte 
•• C^^game, I Atk. 192. & Cooke, B. L. [213. 6th ed., 265. 5th ed.,] where il it stiM, 
" from the Secretary's book, the whole of the vrife's; life-interest was se^urqd by the 
** Court for her sepaiate use. 

*• The MaUer of the RolU said, he thought that the plaintiffs in thia c^e «toqd exactly 
** in the same situation a$ assignees of a bankrupt, and that a husband or bis assignees 
'^ ought to be compiled to mSke a setUettttit in case of a life-interest of his wi^ as 
** wJi at of a sum hi grosa,; but ha conld not follow the precedenti which had been 
^ dtad, and saw no reason to give the wife the whole; and he recommended it to. tl|e 
^ p«dit to smt upon a settlement^ and ordered the cause to stand oy«r for that 
^ porposa, and said that if ho' agreement was entered into he thould r«for it -lo the 
^< Ifatlrrto «|iprove of a proper tettlciiient*' 

\ . ■ ■' •in 
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1792. in principle, it coald not fall within the rule ; because, if it was con- 
sidered as intended for her maintenance, the husband had fairly bought 
it by his obligation to maintain the wife, as well as to pay her debts. 

Mr. Hardinge and Mr. Romillu contended, first, that, under the 
wiH, her equitable interest was to oe considered as her otan, and pay- 
able to her separate use, as between her and the assignees of her in- 
solvent husband. 

That if a trust was created by deed or will for anmtal payments to a 
[ •HI ] wife 80 described, that species of trust indicated, upon the [♦] face of 
it, a purpose to disable the marital controul of the husband over the 
annual provision. 

They admitted the case of Lee v. Prieux {ante^ vol. iii. p. S81 .) to 
have been determined upon the supposition, that no separate use of the 
wife could there have been deemed within the purpose of that instru- 
ment, unless it had been superadded that her single receipt should be a 
discharge; but they argued, that the words there added were here 
implied. 

Having said they were to look at the intention : — they laid stress 
upon the direction of annual payments to the wife so' described ; there 
could be no middle intention ; the testator meant the wife and husband 
should have it between them, or he meant tlie wife should have it ak>n^. 
If he meant the former, he would have directed the use for the husband 
and wife during their joint lives. In directing payments to her, he di- 
rects and authorises payment into her hand. By authorising that pay* 
ment, so as to indemnify those who make it, he means to guard tne 
payment against the husband. 

They said, if the additional words here had been ^or her liioelihodd 
or maintenance^ it would not be a point of any doubt, that her hus- 
band could not have parted with it : that here these words were clearly 
implied. 

But they hud more stress upon their second proposition^ by which 
they contended, that if no separate use could be found in the will, yet 
these plaintifib could not recover the dividends. 

That it was, in principle, the case of a bankrupt, in which they in- 
sisted that authorities would be found against a similar claim. 

They cited Vandenanker v. Desborough, 2 Vern. 96-, which report 
they confirmed in substance from the register's book. 
[ *142 2 {*] There 800^. was put in trust for the purchase of land, which land was 

to be settled so as that, after the death of the wife of /. iS., it should go to 
her children, and the interest of the fund should go as the profits of the 
estate were to go. /. S, became a bankrupt. The assignees demanded 
the interest of the fund during the joint lives of the husband and the 
wife. It was refused, and the court said this was intended as a trust 
for the wife, by a relation, and was intended for her maintenance. 
They ordered that her trustee should have it for her separate use, with' 
out enquiry before the Master into her circumstances ; or if any, Had 
what settlement had been made upon her. 

They insisted that, between assignment by operation of law, and as- 
signment by deed, there was no (hfference ; which they proved by the 
case of Grey v. Kentish^ 1 Atk. 280. 

They cited ex parte Coysegamef I Atk. 192. and 1 Cook's Bankrupt 
Law, page 323. as a case m point. 

There the bankrupt's wife, before she married, bought of Sir Ed" 
ward Smith an annuity of 40/. a-year, for the joint lives of herself and 
Ihe seller. 

Smith executed a bond to Wear for the pa3rment of this annual sum 

to him, Wear, to receive it in trust for the purchaser. Smith also gav^ 

a warrant of attorney, ^c. 

The 
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Tbe husbandy upon his marriage^ took the bondsy and receiyed tlie 
arrears till his bankruptcy. 

Upon his last examination he gave them up. The assignees were 
going to sell the annuity, and pay the purchase-money amongst cre- 
ditorsy without provision for the wife : she appHed, and the Court or- 
dered that the annuity should be kept on foot for her sole and separate 
use, to maintain her and her child* The securities were put into the 
hands- of her trustee. 

They also contended the permission as to the continuing receipt of 
the dividends by the wife, as an implied waver of any [*] such claim 
on the part of the assignees, who were now sweeping away the whole, 
without an offer of one shilling for her and for her children. They 
called this permission fraudulent. 

At the worst, they demanded a reference to see what settlement the 
husband had made, but thought it ripe for a decision that she was to 
keep these dividends, inasmuch as they were intended for her provision, 
independent of her husband, which his assignment should not anect, so as 
to deprive her of the benefit. 

Mr. Mitfordy after a discussion of the two cited cases, which be re- 
presented as being inaccurate or very erroneous, admitted that if the 
wife's claim had been to a principal sum, the demand of the reference to 
the Master could not be resisted ; but attempted a distinction between 
her claim to interest and principal. 

Master of the Rolls. 

This js a general (4) assignment by William Masouy of all his effects 
to the plaintiffs, in trust for his creditors ; and it comes to this, whether, 
the assignees are entitled to the interest of the funds for the life of the 
wife. Toe assignment in this case, being equivalent to an assignment 
in law by bankruptcy, (4) I cannot see why the Court should not admit 
the same equity of calling on the assignees, to make a provision for her. 
The assignees are not entitled to the annuity, without making such pro- 
vision, 1 Atk. 192. If the parties cannot agree, I can only say I cannot 
assist the assignees to get it, without their making a provision. 

His Honor therefore referred it to the Master, in order that the 
assignees might make .an offer. 

(4) Although it was doubted at the time of this decision whether a wife's equity would 
prevail agunst a particular assignee from the husband for valuable consideratio/u (See in 
Womd^. Marlar, I Cox, 158., 1 Cox. P. W. 459. note, and 11 Ves. 20.) It seems now 
eonaidered that such an assignee must make a settlement upon her. See 1 Roper, B*r. 
& Fernet 266, 267. &c, citing Earl of Salisbury y. Newtmi, }>er Lord NoHhington, 
1 Eden, 370., Jewvm ▼. Afotdson, 2 Atk. 417., Likf v. Beresford, 3 Ves. 511., Macauiay 
V. Philips f 4 Ves. 19., and Franco v. Franco, ibid, 530. See also per Sir W, Grant M.R. 
in Wright ▼. Morley, 11 Ves. 2a &c., and Beresford v. Hobion, 1 Madd. Rep. 375. 
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[*] Shawe against Cunliffe. [ *144 ] 

Lincoln's Inn 

(Reg. Lib. 1792. B. fol. 97.) *^' '£*' ' '* 

nnH£ facts of this case, amongst other things, were these* (1) missionerB ' 

-^ Sir Ellis Cunliffbf by will dated l^th Aprils 17649 bequeathed as Eyre, jtthhunt, 
follows : '' I do hereby direct my executors hereinafter named, to lay "^^ Wilton. 

'' ^ ^ ^ yfheie a legacy 

depends on a contingency, the intennediste interest between the death of tenant for life, and the con- 
tingency happening, does nq^ follow the principal, but falls into the residue. (2) 

(1) MJost of this report ia taken from Lord Colchester* b notes. 

(2) Vide Wjyndham r. Wyndham, antea, 3 toI. 58,, and 2 Roper on Lcgades, 200. et ttq. * 
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1792. ^t^t and invest the sum of 1000/. part of my said personal estate' at In- 
^_»-\ lu^ teresty on real or government securities, or parliamentary fimdty and 
Shawx from tim~e to time, to pay the dividends, interest, and proceeds thereof^ 
ttgfiitut as the same shall become payable, to mv brother Shame and my aisier, 
CcvurFB. ijjg ^ifg^ (meaning William Shatoe and Anne his then wife, and now faii 
widow,) and the survivor orthem, during their respective lives, and after 
the death of the survivor of them, then to call in the said principid sum 
of 1000/. and to pay the same to all and every their daugMer and 
daughters^ and younger son and sons living at the time of the decease of 
such survivor y equally to be divided between or amongst them (tf more 
than one) share and share alike ; and if there shall be but one audi 
daughter or younger son living, then to such one daughter or younfer 
son. Also I direct my said executors to lay out and invest theJurAer 
sum qflOOOl. other part of my said personal estate at interest, on luch 
security as aforesaid, and from time to time to pay the interest, divi- 
dends and proceeds thereof, as the same shall become payable, to my 
sister Mary Cunliffe spinster, during her life, and after her decease, to 
call in the principal money, and pay the same unto all and every her 
daughter and daughters, younger son and sons, living at the time of her 
decease, equally to be divided between or amongst them (if more than 
one) share and share alike ; and if there shall be out one such daughter 
or younger son then living, then to such one daughter or younger soo. 
And if my said sister shall have no such daughter or younger son IMw 
at the time of her decease, then to my said brother and sister Shawei 
daughter and daughters, and younger son and sons, in such and the stmt 
manner as the satd first mentioned sum of 1000/. is hereinbefore directed 
[ *145 ] to be paid to them. And in case any such daughter or [*] daughtera, or 
younger son or sons of my said brother and sister Shawe, or my said 
sister Cunliffe, shall at the time of the decease of their respective 
parents, be infants under the age of twenty-one years, and such daugh- 
ter or daughters shall be then unmarried, then the share or shares of 
him, her, or them, shall be paid to his, her, or their guardian or guardians 
for the time beine, whose receipt and receipts shall be a sufficient dis- 
charge to my said executors for the same. And in case my said brother 
and sister Snatoe shall depart this life, without havine any such daughter 
or younger son living at the time of the decease of the survivor of ttiein, 
then, as well as the nrst mentioned sum of 1000/. as also the last men- 
tioned sum of 1000/. in case of the decease of my said sister Marjf 
Cunliffe leaving no daughter or younger son then living, shall go and be 
consioered stspart of the residue of my personal estate. 

And after giving some pecuniary legacies, the said testator gave and 
bequeathed the residue and remainaer o/* his personal estate, to his said 
executors, in trust for 'his eldest or only son : and in case he should leave 
no such son, or he should leave such son, and such son should die with- 
out lawful issue of his body, before he should attain the age of twenty- 
one years, then the said testator by his said will, disposed of other part 
of his said personal estate, in the words or to the purport and effect fol* 
lowing, viz. 

But in case I leave no such son, or that I leave such son, and he should 
happen to depart this life without lawful issue of his body, before he shaU 
attam the age of twenty-one years, then I do hereby give and bequeatli 
the interest of the further sum qf^OOOl. to my said brother and sister 
ShaiDc respectively, Ibr their several lives ; ana after the decease of the 
survivor of them, then the principal sum to be divided amongst suck their 
child or children as qforesatd, which failing, the said 4000/. is to link into 
the residue of my personal estate : and to my said sister Marj, the inter' 
. est qfthefitrther sum of 4000/. during her life, and after ber decease, 
' the principal to such lier child or chimren as aforesaid ; and if ii0' itieh 

child 
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eMUtl>r)tfiMrhi;<tlimi ^ mfludd brother and sister SAowe's dhildreb ai ^ l'^^. 
i<wliidi*iuittg/ the siud 4000/. also to sibk into t'he r^kidiie dt.] 
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, f«) lAvdi t&e said testator thereby gave and bequeathed, aB the rest aiid \ "^*^SlL 
fwmimder i^hig personnl estate unto his brother Robert CunlWfe, irfteri" * p •[451 
wavd* Sir Robert CunUffe, his executors, administrators and assigns ; and .'^ I- ^ 

aft8r<^ dispoong of his real estate as therein mentioned, the ^sm't^atof * 
tM>mppoUi ki$ saidbrothery the said Sir Robert Cunliffe, Thomas RuAt, 
Thoms Maraden* and John Blackburn, Esqrs. executdrs, 

'iQmthe leth o£ October, 1767, Sir Ellis VunHffe died, leaving Dame 
iMasy €unl^)m widow, and two daughters. 

iQuestienaanshig upon this will, Sir Robert Curdijps in 1768 filed his 
biiLj^aad a decree was made on the 7th of May 1770 ; and (inter alia) 
theaaid'JegBoies of 1000/. and 4000/. were ordered to be paid into the 
Bfltikv and laid out in S per cents, and the interest of one set of legacies 
oC.I000/«aod 4000/. was ordered to be paid to Shane and wife fcfr their 
livMS, SHid the Hie of the survivor; and the interest of other two legacies 
was-'ordered to be paid to Mary Cunliffe; with liberty, at their several 
deatha, fbr die other parties who should be intitled, to apply ; the clear 
residue was declared to belong to Sir Robert Cunliffe. 

ilftieae legacies being invested in 11,514/. 3 per cents, part of it was 
aftcffwaids by order of Court laid out in a mortgage, to the amount of 
600tf» and tliie rest being 4735/. 9s. 3d. 3 per cents, remained as before. 

.SirlMert Cunliffe, executor of Sir Ellis Cunliffe, afterwards died, 
a«d appointed Sir Foster Cunlifft and others his executors. 

'sIb 1785, Mary Cunljffe died unmarried and without issue. In 1791, 
Atmer.Shmmet having survived her husband, died also, leaving at her 
d^ath Joseph Shawe, her only younger son, and Mary tValmsley, and 
M^H» IVkkehead, her only younger daughters living at her death. 

Awd Mono the question voas made on the part of Ann Shawe*8 younger 
BOB aodjdaughters, whether they, who noxo became intitled to Mary CunliTO'i 
lOOOi. amd iOOOl. were not also [♦] intitled to the intermediate interest^ C •l^T ] 
whidh hmd accrued thereon between the death of Alary Cunliffe in 1785, 
aivlthedteth of Ann Shawein 1791. On the other hand. Sir Foster 
^WB^firf 4r& AS executors of Sir Robert Cunliffe, who was executor and 
reai4uary legatee of Sir Ellis Cunliffe, contended, that such intermediate 
intareat.was undisposed of, and fell into the general residue of Sir Ellis 

^M^i^S^'s estate. 

Mtm Solicitor General and Mr. Ainge, for the plaintiffs. Thi» is a 
question of intention. The testator lias distinguished these legacies, 
and aeparated them from the general residue of his property. The 
reaiduarv legatee can only say this interest was never given away fW>m 
hinip and therefore it belongs to him as undisposed : but on the contrary, 
it waa clearly given away during the life of Mary Cunliffps, and there- 
fort^ by the testator's intention, it should continue to remain separate-; 
and should accumulate for the successive legatees when they became 
intkled to payment. 

They cited Green v. Ekins, 2 Atk. 478, NichoUs v. Osborn, 2 P. Wms, 
41SUf CkaiSborth v. Hooper (ante, vol. i. 81.) but the}' chiefly relied upon 
AtUriif r. Vtman, 1 P. W. 783., and Bourne v. Tynte, which is cited there, 
and also reported in 2 Ventr. 346. and they argued the present beqaest 
to«tMi a special residue, which must therefore carry all its own fruiti 

alaw with it. 
MuMans/ield^ Mr. Stanley, and Mr. Abbot for the defendant Sir 

Ffttgr Cstml^e^ Sfc. representotives of Sir Robert Cunliffe the residuary 

ie^ilee of Sur Mis CunUjffe. 
T^ fiu^ta touchiDg this question, according to the evento which haye 

%pcmdi wr<t^w jafMbpUo.. Upon the teth ^ Mary'Cstnl^ io 

Voiurv. H n^s> 
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1792. 17859 the legacies of which she had the life interest, could not be paid 

Km^^^,/ to anv peraoQ, until it should appear vho would be the jounger sens 

fiHAWs and daughters of Shatoe and wife, at the death of the sumvor of them. 

against j^f^fi Shaufe having survived her husband, upon her death in 1791, those 

CuMum. persons were ascertained, and then there was an arrear of six years' 

interest, otis* about 1200^. to be paid to somebody. 
[ ^li8 ] [•] The general rule of law upon this subject, is also dear; and it 
diows, that this intermediate interest could not belong to the younger 
son and daughters, whose title to the principal, accrued only in 1791 • 

Interest is for forbearance; but there can be no forbearance where 
there is no right ; and it must be of a vested right, that the exerdse is 
forborne* But in the present case, no richt was vested in any person 
during the whole of this intermediate period. It was purely contiMgeatt 
«ad of course all intermediate profit, being undisposed of, must sink into 
the residue. 

As to the cases cited by the plaindfis, they do not apply, or as ftr as 
they apply they do not conclude against the residuary legatee; aad 
besides tneset there are other express decisions in his fiivour. 

Undevised rents, and undisposed interest, stand upon very SMoA 
grounds ; but this is the interest of a personal fund. 

Of persooid legacies, the intermediate interest may come in qaesiko, 
either on vested legacies, or on contingent legacies. 

As to veiied legacies, 1st. If the gift be present, but the pay* 
^ment be postponed, and the legatee dies before the day of payneot; 
clearly this intermediate interest falls into the testator's residue t to tlH 
pojpt are Lnundv v. Williams, 2 P. W. 478. and Heath v. Perry ^ S Atk. 
101. 2dly. If the gift be present, but the payment postponed, with s 
bequest over in case of the legatees dying before the day of payment^ 
there, if the first legatee die before the oayi the rule difiers, aad the 
intermediate interest is to be paid to the representative of the firrt 
legatee for so Icmg as he lived, and the subsequent interest to the 
remainder-man : to this point are Ackerlu v. Vernon, and Ckmoorih f» 
Hooper, already cited by the present plamtifis : as to Bourne v. T^i^ 
it is to be Qoted, that Lord Hardmcke, in Heath 'v. Perryy S Atk. lOL 
expressed his strong disapprobation of it. Sdly. If the gift be present, 
imd payable imme(£ately, out defeasible on a condition subsequost, with 
[ *149 ] A remainder over; then the intermediate interest is payable to [*} tiM 
first legatee, till the legacv is divested ; after which, it goes of course ts 
ihe remainder-man : to this point are Nicholh v. Osbtn^f 2 P. W. 419^ 
Taylor V, Johnson, 2 P. W. 504., and Hatokins v. Comhe {ante, vol.i. 
p. 835.) And thus it appears, that most of the authorities cited by the 
plaintiff, being referable to vested legacies, do not apply to the presest 
/question. 

As to coptiogept legacies, such as the f»resent is, they may be either 
of particular sums, or of a residue ; and these are governed by opposite 
rules as to interest. 

We agree that a contingent legacy of a residue, carries with it sU 
intermediate interest ; and that is, because of the general nature of s 
residue, which involves all not expressly given away: such iuterest^oei 
.not qu^ interest, attached to the body of the legacy qu^ legacy; but it 
goes with the legacy, and in the same course, because it has no odier 
.into which it can go : to this point, is Green v. Ekins, 2 Atk. 478. dtei 
by the plaintiff, and which is the only remaining authority of those which 
they have cited* 

But this is a contingent legacy of a particular sum, and not of a 
residue. Such legacies carry no intermediate interest. Lord Hart^ 
tvifiiCf in Green v. Ekins* expressly distinguishes these from the former: 
and m Ua^hion v. Harrison, 2 Atk. a29. which wms a legacy of a 

particolfldr 
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ubr suniy Lord Hardmieke refysed U^ givm ^e iiiterniediate 
II* There is a modem ease of f DeicranAu v. TeiiMi^ where a 
r was [*] given to sevend chSdiren payable at tweaty-tiiree, and 
f died before twenty-three, the legacy was to sink into the residue, 
e cases were cited at the heating, anci it was held as an established 
pie, that where the legacy is contingent, it does not vett any 
ily and none was decreed. But what decides this ease, as an 
ity in ail points similar, is Wyndham v, Wi^ndham (onle, vol. iii. 
where it was attempted, as at present, to call the legacy a 
liar residue, and therray to attract to it the qualities of a general 
tf for the purpose of carrying interest ; but Lord Tkurkm relosed 
I rejected such a distinction, considering it as a mere particular 
gent legacy. As to the point of severance from the residue, this 
IS never severed, except as it was necessary U> pay the interest to 
ImnHffh for life, and afterwards to Mrs. Shatoe, but for no othet 
le; and in case of the death of Mrs. Skawe without ehildrenk 
; was to fall into the residue ; and it is not to be compared wkb 
cases, where SOOl* is given to A. and the sesidue to C. as in the 
f Acherfy v. Vernon, where, ex vi terminvy. tiiere was a severaace. 
lot here severed from the residue, till the event shall actuallj 
1 ; nothing is given but to such younger children of A&s. Shem^- 
»ng alive at Mrs. Cutd^% death ) as MialL survive* The interest 
ire must fall to the residuary legatee as undisposed of. 
I Commissioner £|yr0.— Two circumstances strike me, as necessary 
mnsidered in the decision of this case : the construction, of the* 
lad then what is the rule of the Court with respect to the interest 
1000/. and 4000/. It has been contended, Uiat the true con- 
no is, that the 1000^ and 4000/. were to go to the children, 
>ly in the same manner in which the \0M. was limited to themw 
»e death, of their father and mother; and consequently not a. 
I devised to such children ae should be living at the death of lAr 
and mather, but upon the death of the survivor. The words, 
/' and ^ in die same manner as hereinbefore directed to be paid,^' 
» import that to be the true construction. Why the testator 
have devised the money in that manner, and forgot to give a- life^ 
lo Mr, and Mrs* Shawe, in the same manner as the other soms arei 
I to them, it is impossible to say ; or why he does not sive the* 
t l^J property to such children as are living at the death of 
bfi^^, instead of postponing it to the death of Mrs. Shatoe; wadi 
lea not well know how to reconcile these expressions of the 
IV with the former expressions, '* in case my brother and sieler^ 

f DSSCKAMBES ▼. ToMKINS. (3) 

Petition, Lincoln's Inn Hall^ Jugutt 5, 1784. 

or gmve by will to J. B. C, D, and E. 500L each', to be paid tbcm at their 
e ages of twenty-three yean, and if they should die before that time* then their 
e legaciet were to sink into the residue of the peraonal estate. The fi^e legatMa* 
reality, maternal grand children of the testator, though not sa diescrihed i|i thei 
beir father was alive, but in very bad circumstances ; and it was prayed, by the 
Mtition, that the five legatees might be allowed interest upon their respective 
till they attained twenty-three years, and that such interest might be paid ta 
ler for their maintenance in the mean time. And Mr. Prycct in support of the 
cited 1 Ch. Rep. 140. Harvey v. Hanwf, 2 Wms. 21. Acherity v. Vemon, 
1%S. NickoUi v. Oibom> 2 Wms. 419. Taylor v. Johnton, 2 Wms. 504. 
Chancellor. — The case of NichoUs v. Osbonit i& the only case apf^icahle to thk; 
is rather a case of a present gift, with an executory devise upon it ; and the 
e b where the legacy is given presently, but if the legatee shall die before a 
hoe. then over, and where it is given at a ftiture time as in this casa No 
am be allowed in this case. 
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1792. ** Sbawe should depart this life xnkhout such^ Sfc. then I will that ihefird 
V ■■ y ■■ >^ ^' mentioned sumSf as todl as the last^ shall eo and he considered as fart 
Shaws « of my personal estate^ The testator ]imit8 over these sums intended 
against for the children, in the event of the father and mother dying without 
CuKum. leaving children, and he must be understood to have given the lOOCtf. 
to the children in the same event, if the will is to be consistent : it would 
be too absurd to give this sum to the children immediately in the life* 
time of Mrs. Shame. The counsel for the plaintiff have altered some 
words of the will, and attempted to reject others, to favour this latter 
construction ; but it is not easy to maintain it upon the former part of 
this instrument, and taking every part of it into consideration, it would 
be too much for the Court to say, upon a view of the whole of it, that 
the testator had, in any part of it, shown an idea of making any other 
provision than for those children who should survive the father and 
mother ; and they being the objects of his bounty, he did not intend any 
other bounty to any other person ; and it would be doing violence to the 
words of the will, to put any other construction, for the clause is this, 
'< to such daughter, e^c.*' and the gift was clearly upon the death of 
Mrs. Cunliffe, only to the same persons, as were to take the lOOO/. 
legacy to such daughter and daughters, son and sons, as should be 
living at the death of Mr. and Mrs. ShaxvCy or the survivor of them. 
Then we are, consequently, driven into the second question, by the 
event having happened, that the money does not go over ; a circum- 
stance which gives rise to the point of interest, whether it shall be con- 
sidered as belonging to these legatees, as it annually arises ; or whether 
to accumulate, as payable with the principal ; or whether it shall not, 
on the contrary, fall into the resiaue. This property was originally 
separated from the bulk of the residue, so as to make it a productive Jtini, 
the interest of it being payable to Mrs. Cunliffe for life ; and that was 
the thing intended to go to the children, in the event of their surviving; 
and why (as Lord Hardmcke in Greeti v. Ekins expresses it) the tree 
and its fruit should not go together, in point of reason, I cannot say» as 
[ ^152 ] in the case of any specific [*] gift ; but still the authorities oblige us to 
hold a different language, and seem to have hitherto gone upon a 
different principle. They all have, without exception, so held it, and 
Wyndham v. Wifndham^ determined by Lord Thurlotv^ has closed the 
question, that it there be &Jund, whether residuary or particular, given 
to A. for life, and afterwards, upon a contingency which does not take 
effect upon the death of the tenant for life, the intermediate interest is 
an interest undisposed of, and therefore falls into the residue ; this is the 
technical rule decidedly established by that authority, and must be con- 
clusive; and no settled distinction between a general residue, or a 
?»articular part of a residue severed for the purpose of being a productive 
imd, so as to create an effectual interest to the tenant for life, has pre- 
vailed. Therefore the plaintiff cannot prevail in the present claim, but 
the interest must be considered as undisposed, and be declared to fail 
into the residue for the benefit of the defendants. 

Lord Commissioner Ashhurxt, — From the language of this will, it '\% 
clear that the testator never adverted to the possibility of Mrs. Cunliffe t 
dying before Mrs. Shatoe; and it is impossible to infer, Jrom the toords 
of the clauses which have been so much relied upon, that he meant that 
this interest should go to the children, for we cannot colleet that intent, 
otherwise than from the expressions which he has thought proper to use 
in this instrument. We are not to decide by what he was supposed to 
mean, but by what he has actualW said. It would have prevented 
litigation, if, in all cases, whether of a vested or contingent fund, where 
the interest had been undisposed of, it had been decided to fall into the 

residue, where there is a residuary clause : but, as to a contingast gi^ 

.. . it 
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it has been uniformly so held. Heath v. Perry ^ Wyndham v. PVi/ndham^ 
Descrambes v. Tomkinsj haVe decided, that where the interest is not 
actually given, the party cannot have it ; because the principal itself 
cannot be claimed, as vested ; and though it might have been a reasonable 
thing to have given this interest to the children, I must agree upon the 
settled principles as laid down in the above authorities, that we are not 
competent to consider them as entitled to the interest. 

Lord Commissioner ^f7^07t.-7> However J may be inclined to suppose, 
from the former clauses of the will, that the testator [♦] intended to give 
a ^jested legacy to these children, the words of the latter clause respecting 
the 2000/. being such younger children as should be living at the death 
of the survivor, make that construction impossible: at the death of 
Mrs. Cunliffe, it may have the appearance of a vested interest, but, 
surely, subject to be devested in the event of those children dying in the 
life-time of the father and mother. This is the natural construction, for 
if vested, it would go to their representatives y or be disposable among all 
the other children ; therefore we cannot construe it an absolute vested 
interest, but contingent ; and as to its valucy limited to a certain sum, 
5000/. being the utmost bounty which this testator has given. If we 
decree the interest, we do more than he has meant to do, according to 
the expressions used by him in this instrument ; it would, hereafter, turn 
out to be considerably more than the sum so given, and the Court would 
go beyond the intention of the testator. The interest therefore of this 
gift is not to be given to these children as it arises, nor can it accumulate, 
but must sink into the general residue. 




Shaws 

CUMLIITI. 



[♦153] 



Makeham against Hooper and Others. 

(Reg. Lib. 1792. B. fol. 145.) 

JOSEPH LLOYD seised of freehold and copyhold estates, and pos- 
sessed of leasehold and other personal estates, made his will dated 
5th of Mavy 1781, duly executed, and thereby gave to the defendants 
Hooper and Fostery their heirs, <^c. all his freehold, leasehold, and copy- 
hold estates, and also all his personal estates, upon trust to sell and ois- 
pose thereof, and out of the monies arising therefrom, to pay (amongst 
others) 200/. to the Bath intirmary, and other charitable legacies, to tne 
amount in the whole of 1200/. also 200/. to erect a monument to the 
memory of John Curie Esq. ; and after payment of several pecuniary 
legacies to persons therein named, to pay the residue and surplus of the 
monies arismg from the testator's real and personal estates, unto and 
between the plaintiff and Daniel Evans, as and for their own property, 
and made tlie plaintiff and Evans executors. 

[*] Daniel Evans died in the life-time of the testator. 

6y a codicil to the will dated 9th of November, 1781, after some other 
legacies, he gave to two of the defendants 100/. in trust, for another 
. charity (but without naming any fund out of which it was to be paid) 
and ordered a monument to be erected to himself. 

He afterwards made a second codicil, by which he gave some legacies, 
and died November, 1781, leaving plaintiff his surviving executor and 

(1) Fide AUomey Genend ▼. Earl of WincheUea, arUea, 5 voL 374. ei Kq., and tbe 
Edilar'atioCai,iMtf.,aiid380. fnmitheMS. oiUr. LeMeturier: and see, in particular, 
Bmmw. C2^Mlan,4ycl•548.550.,aDdCtlrttfT• ITiiflimy 14 Yes. 597. ee wy. 
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residuary legatee, and two other of the defendants, his heir at law and 
next of kin, who had assigned their claims to the plaintiff. 

The bill prayed that the will and codicils might be declared to be 
well proved, and the trusts thereof carried into execution ; and for an 
account of the testator's personal estate, come to the hands of the 
executors and trustees, and of his debts, legacies, and funeral expences 
(except the charitable legacies) and that the charitable legacies might 
be declared to be void, and to fall into the residue ; and that the real 
estate might be sold, and the clear residue of the monies to arise by the 
sale, and also of the testator's personal estate might be declared to 
belong and be paid to the plaintiff as residuary legatee. 

The cause was heard before the late Lord ChancdloTp 24th of 
Febniary^ 1784, when a decree was made by which the will and codieils 
were declared to be well proved, and that the same ought to be 
established, and the trusts carried into execution ; and it was referred 
to the Master to take the proper accounts, and to distinguish what unmd 
from chattels personal, and chattels real ; and he reserved the coosider- 
Ation, whether the charity legacies were to be paid» and how and id 
what manner, and all further directions} till after the Master ahoiild 
have made his report. 

On the 26th or Juncy 1792, the Master made his report, by which it 
af)|>eared that the money come to the hands of the plaintiff, and tlie 
[ ^55 ] trustees, amounted to 1988/. 7«. 7^. and [*] thfut they had paid 
1037/. 15^. 5€/., so that there remained a balance of 950/. 12#. ^^^ 
The testator, by his will, gave legacies (besides the charitable ones) to 
'the amount of 4490/. so tnat the personal estate fell short of paying 
the same by 3539/. Is, 9^. the real and leasehold estates sold for 
above 6000/. 

The cause now came on for further directions. 

Mr. Solicitor General and Mr. Richards^ for the plaintiff. 

In this case there are cfaaritaMe legacies to the amount oi 1300/. 

The freehold, leasehold, and copyhold, are directed to be sold to pay 

the legacies. But the charitable legacies cannot be paid, unless the 

Court wDl marshall the assets, by Uirowing the other legacies on the 

real estate. If there is a clear personal estate sufficient for the payment 

of them, it is impossible to say that the charitable legacies must not be 

paid : but in order to pay these, the whole fund must be divided among 

the legatees ^includiBg die charities) j9ro rata. It is not necessary to 

^le cases to snow that the Court will not marshall legacies for a charity. 

It has been settled, however, in Middleton v. Sptcer, {ante, vol. u p. 201.) 

and Attorney General v. Eari of Winchdsea, (ante, vol. 3. p. 373.) The 

rule is, that what the charity cannot take per directum, it shall not take 

fer Miquum. 

Mr. Attorney General, Mr. Manffidd, and Mr. Hardin^e, for the 
defendants. 

We must admit that the cases cited have been so determined, certainly 
they are against a great many others, and against the prindple of 
marshalling assets, wmch is as applicable to charitable, as other legacies. 
It is as contrary to common law, that simple contract creditors should 
be paid, in any case, out of land ; the only difference is, that in the one 
case it is by the conuaon law ; in the other, by the statute, which says, 
charities shall not take charges on land. In the Attorney General V' 
Tompkins, Amb. 216. the reason {at marshalling assets is given vt res 
magis valeai quampereat; and in the Attorney General y, Qildu>d, S.B* 
635., [*] the Court was of opinion tiiat the assets ought to be so mar- 
aballedj as to let in the charity legacies. In the Attorney General v. 
Gnue§f Amb. 155., it apnears to have been the opinion of the herd 
ChanoiUcr, that assets nugiit be flMffibaUed to pay the charitabte legacsos. 

In 
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Attomeu General-^. TindaU^ Amb. 614. but more fully reported in 
'>reon mortmain^ p. 106. the reasoning is perhaps detective; how 
detrimental to lay out money in etnploying industrious labourers 
ificers in the improvement of land does not appear : but that case 
»t apply. It is said here that you shall not do that oer obliquum^ 
rou caimot do per directum ; this is not so here, it is only the 
ion of the whole fund produced to the intent of the testator. 
I the charities cannot be paid out of the real estate, they may out 
personalty. The last caBe at the Rolls was determined the other 
ily because the mortgages made a part of the general residue. 
So/iciVor General^ in reply. 

cases which have been decided, must form the rule of the Court. 
t, certainly, in every case, that the Court will marshall assets for 
y. Where a legacy is given out of a mixed fund, and to be paid 
en time, it partakes of the nature of a charge, 8nd the party can 
ily a portion of the personal estate. The question has been 
against marshalling assets for a charity, in the case of mort- 
Aitomey General v. Meyrick^ 2 Ves. 44. Attorney General v. 
,. (Hi^hmore 95« n.) Miadleton v. Spicer. Your Lordships will 
the oecision of a superior Court, before you will decide against 

Commissioner Ashhurst said, he thought they were bound by 
mt cases, with reject to the question of marshalling ; that it did 
ear what was the reason of the turn in the cases, but as the deci*> 
td taken that course, they could not alter them, 
he legacy to the Bath infirmary, was ordered to be paid, in con* 
ie of an act of parliament of 19 Geo. S. permitting thai charity to 
mortmain. 
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Lords Commissioners and Master of the Rolls made an order, [General oidcr 
t the Masters, on the Second Seal after Trinity Term, in every, for Masters 
lian certify to the Lord Chancdlor^ or Lords Commissioners of ^ ^^^^i^ 
iat Seal, the state of the receivers' accounts in their respective ^^^^i^ 



e this order in Mr. Beames's very valuable e£tkm of tli« Orden in Chaaoery, 



ceivers ac- 
counts. (1)] 



JJncohCt Itm 
Hall, 16^ Dt» 

Sttfl of Cholbsokdely against The Earl of Orford. LowUCom. 

missioners 
(Reg. Lib. 1792. A. fol. 35.) Eyre, jithkurtt, 

J , * and WtUon. 

Stratford moved, that two persons might be examined de bene Two witneisct 
96^ as being the only persons who had raowledge of the material ordered to be 
ithout stating theur age. He cited the cases of Bridges v. Bridges, ^^ ^ 

tlie only persons who knew material facts. (1) 
se ffanUm. r. MUitediidt, antea, 9 vol 641., witfi the Editor's note; and 

H 4 sind 
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and J^kins V.Turner, mentioned in HanUn v. Middleditch, (ante, ▼©!• iu 
p. 641.) 
Earl of Lords Commissioners made the order. 

ClIOIJtOKOBLr 

agaiiMi 
Th« Earl of ^j„ 

Orporo. 

Creuze against Lowth. 

Linettnt Inn 

HaU, 18th Dec. MiCHEL agahlSi HuNTER. 

Lords Com- 

t^Z^ur^. (Reg. Lib. 1792. A. fol. 91.) 

and Wilson* 

Interestordered A PETITION in the above two causes, by which it was prayed, that 
to be computed -^ the Master might be directed to compute interest on the petitioners' 
and paid, on demands reported due to them prior to the marriage settlement of 
sums reported QfiQ^igs Qrhy Hunter deceased, from the date of the report (except as 
dateoTSe ^ ^^ certain sums) and that the sums might be raised in the same manner 
report (1) with the $um8 reported due, and that the sums reported due to the peti- 

tioners might be paid to the petitioners with interest, and with interest 
for the same from the date of the Master's report, 
r *158 ] [*] The petitioners stated, that by decree, dated 15th of Novemher, 

1786, it was ordered, that the Master should enquire into, and state the 
priority of the several incumbrances affecting tne real estates in ques- 
tion, and take an account of what was due thereon : that the Master by 
a schedule to his report, dated 21st of February^ 1789, stated the prio- 
rities and sums due accordingly ; and by an order dated 18th Julvf 1789, 
it was ordered, that what was reported due to the several incumbrancers 
who had charges on the estates prior to the marriage settlement, should 
be raised by mortgage or sale of the estates, and should be paid to them 
respectively ; and it was referred to the Master, whether it would be 
most for the benefit of the defendant Thomas Orby Hunter (the infant 
tenant in tail) to raise the same by mortgage or sale, or by sale and 
mortgage : that Charles Orby Hunter died in September^ 1791 ; that the 
' incumbrances reported due to the petitioners respectively prior to the 
marriage settlements of Thomas Orby Hunter y to the date of the 
Master's report, amounted to the sum of 85,295/. lOs. He/, and that no 
part thereof had been paid, except that certain of the petitioners had 
received interest upon two sums of 5000/. each, in part of the sums re- 
ported due to them : that the petitioner Jacomina Hunter is the widow 
of Thomas Orby Hunter, the former owner of the estates in question, 
and far advanced in years, and has no other provision than the annuities 
given by the will of the said Thomas Orby Hunter, and charged on the 
said estates, for the arrears of which, amounting to 5953/. 12^. \\d. she 
is reported a creditor by the said Master's report ; that the petitioners} 
since the date of the said report, as well as previous thereto, and parti- 
cularly the said widow have been under the necessity of borrowing 
money at interest, upon the credit of the several sums reported due to 
them by the said Master's report, for their necessary support and main- 
tenance : and if the sums reported due to them, had been raised at the 
date of the report, the petitioners would have received the same, and 

(1) This order was dischai^ged as erroneous, by Lord Loughborough C, aboat fix 
months afterwards. Vide postea, 316., and S. C. 2 Ves. jun. 157.; and sec Tunter^' 
Turner, I Jacob & Walk. Rep. 39. et teq,, the Editor's note (2) to Tew ▼. £«H of 
mnUrion, antea,3 voL- 4S9., and the Editor's note to BiddtAm v^ Crou (2 Vet. 471') 
in the Supplement to Vesey senior, p. 388. ; jtnderton ▼. JDwyer, 1 Scho. ^ LWx^^ 
SOI, &c. &c 

made 
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made interest thereof, and the estates would have been charged with 1792. 
interest on the sums so raised from that time ; they therefore conceived 
themselves to be entitled to interest (except as to the sums on which 
interest had been paid to certain of the petitioners) and prayed as above 
stated. 

[*] Mr. Selwyrtf Mr. Mitford^ and Mr. Grinmood, in support of the 
petition, insisted, that, in this case, the sums due to the petitioners 
had been ascertained by the Master^s report ; and that there have been 
cases in which the effects of a Master's report of sums due has been 
considered as equivalent to a decree, and interest has been allowed 
from that time. The Attorney General v. The Brexoers* Company, 
1 Wins. S76. is a case in point» and the reason is given in Broton v. 
Barkham, 1 Wms. 653. In the case of mortgages, interest is given 
on the aggregate sum reported due, though that sum includes interest. 
Bkkham v. Cross, 2 Ves. 471* (2) The Court there seemed to think 
the giving of interest was in their discretion, and referred to a case of 
Atiley v. Poxois, which is reported 1 Ves. 495. where interest was or- 
dered on the accumulated sum reported due, although a decree is not 
equal to a judgment at jaw for the purpose of binding lands. And in 
the Treatise of Equity, 120. it is laid aown, that interest shall be al- 
lowed, on a stated account, more strongly when settled by a Master. 
]n the present case, a very large sum is due as an incumbrance upon 
this estate, which has been decreed to be paid ever since 1786, by sale 
or mortgage, and the delay has only been in order to consider which 
mode would be more convenient to the parties ; and with respect to 
Mrs. Hunter, the widow, the sum reported due to her is her only sub- 
sistence. The other parties have been kept, by the delay, out of 
money, of which, if it had been paid, then they might have made 
interest. 

Mr. Mansfield, on the other side. 

The giving interest, in this case, would be a new decision, and such 
as I never knew an example of: interest was not given by Uie decree, 
and the debts, in their own nature, were not such as to carry it. All 
the cases cited are cases of debts which, in their own nature, carried 
interest. The only question here is, whether interest shall be com- 
puted on the principal and interest, or on the principal only. Here 
no interest is ordered, which would have been, by the decree, if it had 
been proper they should carry interest. In this case all the petitioners 
are annuitants, who purchased tlieir annuities at six years' purchase ; 
and all their debts are due for arrears of such annuities, except 
Mrs. Hunters, who has been, herself, guilty of [*] great delay. Bick' f *160 1 
ham v. Cross is a very difficult case. (2) The only question was, wheUier 
interest should be calculated on the whole sum. The same was the 
question in Brown v. Barkham. The Attorney General v. The Brewers^ 
Company does not apply to the present case. The Lord Chancellor 
Uiere thought the ISol. such a debt as ought to carry interest. 

Lord Commissioner Eyre. — In that case it was held, that the debt did 
not carry interest till it was ascertained by the Master's report ; but, 
from the time it was so ascertained, it ought to carry interest. That 
case is in point to the present, except as to the circumstance of that 
being upon a hearing and decree, and this upon petition. I believe 
the course is, that after a report where money is to be raised by sale 
or mortgage, a reasonable time is allowed for raising it, and if it is 

(9) Lord Loughboreugh C, mt fint, thought Bkkham t. Crois s singular cue ; but 
ttid afterwardf that ** hord Hardwkke was perfectly right, and did not vary Irom his 
'< general reasoning." Vide 2 Ves. jun. 160. I64w 166. See further the Editor's ob- 
ttm aiio M upon it fiom^Reg. lib. Supplement to Vet.* teii. 388, 88% 
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raised in ft reasonable time, do interest m diowed ; but if there k m 
further delay, the creditors are kept out of money of which they could 
make interest ; and where the delay is apparent, I see no reason why 
the estate should be delivered from pajring the interest. 

Here the lady is entitled to interest, the provision being for her 
maintenance. There might be a specious appearance oi justice in £s- 
tinguishing her case from that of the annuitants ; but a debt is a debt^ 
and we are not warranted to make a distinction. 

If there is a difference between the order being upon a decree^ or 
upon a petition, the cause must be set down for furtho: direckioas^ but 
in Btcknam v. Cross it was done upon petition. 

The other Lords Commissioners concurring, the order was made as 
prayed, f 

t Tbit quntum ctme oo boton Uie Lord CkanceOar, on a petitioB, 16th of Monk 
fbUowiag, when h« ordsfed it to stsnd orer, in order t» con^dar it, and afterwiidty 
8th of Jurut discharged the order. Vidtposteat 316. 
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[*] K1LLIC& againa Flexsky. 

(Reg. Lib. 1799. A. fbl. 162.) 

JOHN SHEPHERD being seised of reri esute, and possessed of a 
' leasehold farrn^ called the manor of Bittingkam, situate at Somih 
End, in the parish of Letoishamy Com. Kent^ whidi he had by leasee 
for a long term of vears^ of Lady Viscountess FalHand, under a small 
ainnual rent, and which leasehold estate was of sreat Talue ; and bebg 
also possessed of money in the public funds, and other personal estate^ 
made his will, bearing date 6th of Septembery 1777> whereby he gave 
and devised to the defendant, his nephew, John Ftexney^ all those fail 
several messuages, lands, tenements, and hereditaments, situate at 
Deptfbrdy in trust to and for his son (the plaintiff) John Shepherd KiOiekt 
his heirs and assigns; but if his said son should happen to die bcdfinre 
his age of twenty-one, then his will was, that his said estate afaoidd 
descend to his heirs at law. And he gave to his said nephew John 
Flexneift all his goods, chattels, and personal estate of what nature of 
kind soever, upon trust nevertheless, and to and for the benefit and ad* 
vantage of his said son John^ until he should arrive at his age of twen^ 
one. He then made a provision for the plaintiff's matntenance, and 
ordered that, when of age, the defendant should account with him fist 
the produce of his real and personal estate, and deliver up posseasion 
of the same to him ; and gave the same over, in case the plaiimff should 
die under twenty*one years of age, and appointed the defendant wde 
executor of his said will. By a codicil to the said will, dated the 
96th of the said month of Sepiembery ** he gave to the said John Flex* 
^ nev ^the defendant) his executor and trustee named in his said will, 
^ alfhis riffht, titte, and interest in and to a carr-room, to hold to his 
** said nephew, his heirs, Sfc. to and for his and their use and benefit 

(I ) See the doctrine in these instances stated in Fox w, Madcreth, eniea, 2 toI. 400. Stc. 
and the Editor's nole» ibkL, Crow v. Battrnd, aniea, 5toL U7.» Whelpdale v. Coohm, 
aupploMBt to Vesej, santor^ ]m. a IL. IS. &e Ac^ At to parties being held tautmm 
of renewed intwem ia leasehold preaoiaes, Sic wbcra their sitoatioii had giMB thav 
fiKaittie8ofacquiiiigthos«admitaga9,ictiAMiMf«gv. Fowietiaimtk 1 fw. 199. aai 
the Editor's notes. 
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• " as some tokeo of hb (testator's) regard for him, and of the confidence 1792. 
** he (testator) placed in him, in appointing him execator in his said 
*^ wiily npon the trusts therein mentioned, and hoping he would under- 
** take and faithfullj execute the same." 

The testator died the 2Ist of October, 1111 , leaving plaintiff his only 
son and residuary legatee* an infant of the age of about [*] eight years ; 
and, sooa afler his decease, the defendant proved the will, and took 
possession of the real and personal estate of the testator. 

Some time after the death of the testator, the defendant had the farm 
u>prai8ed by two appraisers, who valued the same, and the stock 
thereon, at the sum of 1745/. 18#., and had the household goods, SfC. 
«t)praised by other persons, who valued the same at 89^ 2«., amounting, 
in the whole, to the sum of 18S5/. 2«., at which price the defendant 
took the same himself, and he afterwards sold part of said lease- 
hold estate, and obtained a promise of a renewal of the lease from 
FruncU M^ileu Austen Esq. the landlord of the said leasehold estate* 

The plaintiff, by his bill, impeached this sale as at an under price, 
fraudulent, and a gross breach of the defendant's trust under the will 
of the testator, and prayed an account, and that the defendant might 
be declared a trustee for him, as to the leasehold estate, and be di- 
rected to deliver the same up to him, with all title deeds, muniments, 
4*^. in his custody. 

Lord Commissioner Eyre. — The defendant has conducted himself 
grossly ip selling out of the funds; but if I am pressed to declare him 
a trustee for the plaintiff, of the lease and renewed lease, and tenant 
at will of the fiurm, I must pause a little. 

The defendant, as executor, not only had a right to sell the stock 
upon the &rm, and assi^ the farm, and discontinue the cuUivi|tion of 
it on the account of the infant, but it Htxu his duty so to do ^ he has sold 
it to himself, and charged his own price, but shall he therefore be a 
trustee for the infant, for whom he could not, without a breach of 
trust, have held it ; or shall he not rather be bound by the sale, and 
account for the true value to be settled by the Master ? (2) 

Lord Commissioner Wilson* — The defendant, as executor, was not 
compellable ^to carry on the farm for the infant for [*] thirteen years ; [ *1M ] 
but naiving carried it on, he cannot now say that he did not carry it on 
im trustee. (S) 

At another day, Lord Commissioner Eyre declared, that he was now 
SBliified, upon looking into the cases, that the defendant was to be con* 
lidered as a trustee for the infant : and it was decreed accordingly. (4) 

(8) In thew cases the parties interested have an option either to take back the proputj, 
«r wmke the pcnoo guil^ of the fraud accoumt for its ftill TaliMb See in WMfdide t. 
CSMMbvnt Styplement to Yea. 8. II., 6 Veiu 627., 8 Yes. 353., and the other referencaa 
ia note (1), anUa. 

(S) A person who, knowing of his appointment as a trustee or executor, interftrea 
widi the property or subject-matter cannot repudiate the tm8t» and say he acted aa factor 
or agent ■ flee Oamynffuim r. Conyngham, I Yes. 582. and Supplement to Yeaej, 281. Sic. 
f 4) Some special enquiries were directed, and the defendant was ordered to pay the 
iJ^wtHT the costo of the suit up to that time. R. L. — The Editor thinks it may be 
^ce»tpble to sulgoin a report of the principal case from the MS. notes of Mr. Cox, in 
XjoA Cbleheaer*n coUectioni It is as follows : 




KiLLxcK t. FLXxyxT. In Chancery, December 10. 1792. 

Infant eatitled under a will to the residue of personal estate. Executor in the «**>«iHi?lff 
bb answer cfaaiges himself with 1835^ as the purcbaae-money of a leasehold Una, and 
stock upon it, which he had carried on ever since jkhe testator's death (about ten 
) upon his own account The bill sought to cbaige him with compound intanst 
Aia momaTf aod with the fosta of the suit. 
No|fri|iistaoding he adauttid himself to be a debtor to the estate in the 
m of 1835Z. yeThcMd out l^OOf, 9 pa- cent. Sank aDQuitiaij psfl of the testator's 

estate, 
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mfMXBt te die purpose of pajing debts, md he paid the maintenance of the infcnc out 
of this principal fund. 

At the hearing he offered to pay interest on the balance, at the rate of 4 per cent* 

Solicitor General. — The rule is« that where a trustee deals with funds for his own 
benefit, it shall be in the choice of the cetiui cue trust to have the fund replaced, or to 
have the profits which the trustee hss mode of it ; it inay be argued that it answers erery 
purpose the cestui que trust has a right to look to^ that ibt fund should be replaced ; bttt 
the Court, for the sake of preventing such transactions when very probably the txvMK 
may be unable to do that justice by replacing the fund, has said, ** We will take awiqr 
<* all temptation from a uusteee to do that, by laying it down as a general rule thai by 
** no possibility shall the trustee have any advantage from it.'* 

Lord Commissioner Eyre, — His conduct is very gross in selling the stodc ; far dm 
diere is no colour. 

If pressed upon us we must hold that the executor is to be considered as trutae tar 
the live stock sjid profits. It was his duty to sell the farm. / There is no direction in 
the will to carry it on for the benefit of the infant, and it would have been nusbehaviour 
in him to have done this without, the sanction of the Court. It depends upon persoosl 
skill, and too perilous for a trustee to do without the directions of a court The only 
way in which an objection can be taken is the attempt to bind the infimt by the partip 
cular sum which the executor has thought fit to charge himself as the value of the fann, 
slock, &c At any rate, however, the executor was considerably in cash, yet though dm 
vras amply sufiident to pay all debts and legacies, and the maintenance of the infimt^ yet 
he has sold the 3 per cents, which were producing interest, and out of which interest the 
maintenance ought to have been paid, instead of the principal. 

Therefore, I think he must replace the stock, and be charged with interest ; and is 
respect of the misconduct, I have biefore mentioned he ought to be charged with the coitk 
If you insist upon making him trustee for the profits of Uie farm, I w»h to take Anther 
time. 

Solicitor General mentioned the case of Barker v. Hatford, where the executor was 
charged with the profits of a brewery which he had carried on for his own benefit. 

He also mentioned the case of Thoyts v. Thoyts, where a coal-factor's trade vras made 
subject to the demand of cestui que trust,{5) 

(5) The matter stood over for judgment untO the 92d ; when it came cm, Lord Chief 
Baron Eyre decreed ut supra, p. 165. and note (4). 
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Hardcastle against Chettle. 

(Reg, Lib. 1792. A. fol.55.) 

li/fOTION for an injunction to restrain Mary Forrest , widow, adroit 
-^^-■' nistratrix of Thomas Forrest^ deceased, from entering up judgment, 
and from all further proceedings in an action commenced by her against 
the defendant, in the Court of Kind's Benchy and that she might be 
directed to pay the costs of the action, and of the application to the 
Court. 

The bill was filed by the plaintiffs, on behalf of themselves and others 
the creditors of Chettle^ against his administratrix for an account, S^c, 

In February^ 1790, the usual decree was pronounced for taking an 
account, and for creditors to come in before the Master. 

In Easter and Trinity terms following, the usual advertisements for 
creditors to come in were inserted. 

On the 13th of Ji//y, 1790, MaryForrest, as administratrix of Thomas 
Forrest^ caused an affidavit to be brought in before tlie Master, stating 

(1) See Brooks y. Beynolds, antea, 1 voL 183., with the Editor* s note. "^ The Editor 
thinks it may be serviceable to repeat here, that Lord Eldon C introduced the salutary 
caution which now prevails, that the executors, 4fc* making the application, shall state, s^pon 
oath, the amount of the assets. Vide the above reference, Pazton v. Dou^s, 8 Yes. 520., 
Gilpin V. Lady Southampton, 18 Ves. 469. &c. After a decree to account, an if\jttnctim - 
will be granted against a plaintiff, on the application of a defendant, to restrain proceedin^i^ 
at law, in an action brought pending the suit in equity. Wilson v.' Wetherkerd, 2 MsfK-— 
vale, 406. In addition to the above references on the principal pointy see Gaoler 
Fryert and Wfi^t v, BmnCf onlca, S3. 87. and the notes. 

15 Ckctil^ 



in TUB Couirr or Chakceby. 

CheHle to have been indebted at the time of his death to Forrettf in the 
sum of 148/L ISs, 6d. upon a bill of exchange, bearing date the 12th of 
Seja^tembevy 1789, drawn by Forrest on ChetUe^ and accepted by him. 

Doubts being entertained respecting the consideration of the bill, the 
solicitor for the defendant wrote a letter to Mary [•] Forrest^ purport- 
mg that Mrs. Chettle meant to contest the same before the Master. 
Notwithstanding this letter, Mary Forrest did not take any step to 
establish her debt before the Master; but on the 31st of January ^ 1792, 
brought an action in the Court of Kin^*s Bench against the defendant, 
upon the said bill of exchange, to which action the defendant pleaded 
the general issue and plen^ adminhtravit. (2) 

The action came on to be tried at the sittings after Michaelmas terra, 
when a verdict was given for Mary Forresty for the amount of the bill 
of exchange and interest. 

Mr. Solicitor General and Mr. Cooke argued, that the creditor in this 
instance ought to be restrained from further proceeding at law, the 
whole fund being under the administration of the Court ; that Mrs. 
Forrest not being able to establish her debt before the Master, had 
resorted to an action, where the bill alone was evidence without any 
proof of the consideration, and that such proceeding was unjust and 
▼exatious. 

Mr. Attorney General and Mr. Johnson, attempted to justify the 
proceedings, by insisting that the bill against Mrs. Chettle wanted 
parties, as it did not include a person to whom the defendant had con- 
fessed a fraudulent judgment, and that Mrs. Foirest by coming under 
the decree, could not obtain a right to add parties, or investigate the 
propriety of that judgment. 

Lord Commissioner Eyre said, that might be a reason for filing an- 
other bill, but not for bnnging an action ; that he thought the creditor 
having applied before the Master to prove the debt, was so far become 
a party to the suit, as to warrant this motion ; that if the creditor 
had not come in before the Master to prove, a new bill must have been 
filed. (3) 

He had no doubt that an injunction ought to be granted: but he 
doubted as to the costs. 

Upon which the Solicitor General said, that as the defendants had 
not applied for the injunction in the first instance, he should not press 
the costs. 

Injunction granted, without costs. 
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(9) Sbe bad also been served with a notice, that she would be reqiured to prore, at 
the trial, the consideration actually paid or given for the bill of exchange ; but she did 
Dotdoso. R.L. 

(3) The practice is now contrary, and the injunction always granted in the originA 
suit. See the Editor's note to Brooks t. Heynoldst antea, I voL 18 J. 
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Lords Com- 

Sm'^w, Attornet General against The FouNDtfNo Hosittal. 

and Wibon, 

[Where Tuiton ll/f R« ATTORNEY GENERAL, supported bj Mr. SoUeUor Genmi^ 
are appointed -^^-^ Mr. Mitford^ and Mr. Richards^ moved for an injunction to restrain 
^^ ^ftLf ^^ Foundling Hospital from entering into contracts for buiMfng, Sfc oo 

with their dS^ CoW fio^A FtehU. 

cradon in the They stated that the Foundtiw Hospital had been established bjr 
muuigement let^rs patent, confirmed by act orparliament (1$ Geo. 2. c.29.) by the 
eteepi bi cases name of the governors and guardians of the kospitalfjbr the maintenanet 
^^^^ and education qf exposed and deserted youna chudren, who, as sudb, were 

AnTnmnc^n ^^^''^^ ^^^ ^^ extensive powers, and particularly ef purcbasli^ 
[thci^re] re- bolding^ and of selling lands : that the committee had entered into con- 
Jwed, to re- tracts, and were in treaty for other contracts with builders, for boSdinff 
rtnun the uppa lands belonging to the hospital, and situate on tlie east, west^ ana 

^^F**^i^ north sides thereof, under ground-rents of nea^ 4000/. a-ycar, and fbr 
Homtoid frmn ^^^^8 bricks ; and that it was of great importance to the public^ and to- 
building on the ^ liospital itself, that they should be restrained from entering into sodk 
charity eetstei. Qootracts; as the building^ upon lands adjacent to the bo^ital ud^t 

aff?ct the salubrity of its situation, and the health of children edueited' 
. ^ere* They stated the present income of the hosjpital to be about 
4000/. a-year, and the expence of the maintenance, ^c. of each ddld " 
[ ^166 2 being about 10^, it sufficed for the maintenance [*} of four hundred 
children, which was as large a number as were proper objects of the 
charity ; so that it was not necessary, on that account, to enter into' 
these contracts ; and that it was not certain these contracts would prove 
beneficial to the hospital, as the contractors (especially in the event of a 
war) might not be able to fulfil their contracts : that it had been thought 
necessary, at the time of the foundation of the hospital, that it should be 
situated in the country, for the benefit of those who were the objects of 
the charity : that it was well known that in X^ondbn, half the species did 
not attain two years of age, and that if theheakh of the children should* 
b(S affected by the buildings, it would be too late to interfere : that the 
making bricks in the vicjm'^ was very likely to afiect the salubrity of 
the situation ; and that wherever truistees of a charity were doing whsit 
* was detrimental to the charity, or inconsistent with its proper objects, 
this Court would enjoin. They stated some instances, in which the 
committee had deviated from tne proper objects of this charity ; that 
they had applied legacies to the annu^ purposes, instead of investing 
them as an addition to the principal fund ; that they had sold out stock ; 

(1) The report in Ves. jun. is much preferable. Upon the point in qnestiofi, see 
AUomey General ▼. Middlelon, 2 Vesej, 327. and Supplement to Vesey, 354., AUomeg 
General t. Harrow School, 2 Ves. 551., and the cases of JUrkby Ravenstoortk ffotpUal, 
15 Ves. 305., and Attorney General v. Earl of Clarendon, 17 Ves. 491. There was 
much discussion in a recent case, as to whether the facts amounted to such a visitorial 
appointment as excluded the primary interference of a court of equity ; but the cencnl 
principle was admitted tU ntjrrdt where there was a visitor wUhJuUjmoers* VideJluormeif 
General v. Brawny I SwanilOD, 865. to 309* 

that 
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chat they had taken parish children into the hospital by contract with 
parish-officers, which children were by no means the objecU originally- 
intended by this charity, which was confined to exposed and deserted 
children : and if they wanted this increased fund, for purposes so incon- 
sistent with the original intention, that was a good reason for the Court's 
interference* With respect to the jurisdiction, they argued, that where- 
ever trustees of a charity abused the trusts, the Court would enjoin : that 
there was not a doubt, the committee had acted with the best intentions to 
benefit the charity : but the Court would prevent any thing being done 
that might be detrimental, which would appear at the hearing of the 
cause ; therefore it was very reasonable to enjoin till then. They cited, 
in proof that the Court had such a jurisdiction over charities, 2 Vem. 
997., 1 Vesey, 5S4>., 2 Vesey, 505. 551., Duke's Charitable Uses, 69., 
and mif that in the case of SiUton ColfiMf the trustees had let part 
of the charity estates for building, and were enjoined by the Court : md 
the Court had also interfered wim respect to the application of a sum of 
money which was in this Court, and which the late Archbishop of Can* 
Urimnf intended to lay out in building a palace. 

Lord Commissioner Eyre (without hearing the other side) said, he 
had not a doubt that the Court had a jurisdiction over charities, and that 
where they are founded in charters, or by act of parliament, and a 
visitor appointed, or where trustees or governors abused their trust, the 
Court could take notice of such abuse ; not in the character of a chairi^, 
httt as an abuse of a trust : but that where the management of a charity 
waa entrusted to governors or guardians by the charter or act of parlia- 
ment, such governors had a ri^t to exercise their discretion ; and that^ 
as to opinion, although the Court should be of a different one from such 
governors, it would not set up that opinion against the discretion of the 
trustees. He referred to toe case of Attorney General v. Middleton, 
ft Vetey, 827v and (the other Lords Commissioners concurring) 

Refused the motion. 
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LowTHiAN against Hassel. 
(Reg. Lib. 179^ B. fbl.216.) 

A BILL brought \fy creditors for the distribution of the efibcts of 
Andwem Whdpda^y and a sale of his real estates, which he had set- 
tled by his will on his brother Tkomast a defendant to the suit. 

A Jeoree was made 28th June, 1782, by which the Master was directed 
lo take an account of testator's personal estate not specifically bequeathed, 
which was to be applied in payment of his debts and funeral expences, 
b M course of administration. 

Jind it being suggested, that the personal estate would not be suffi* 

cient, an account was directed to be taken of the rents and profits of 

estates directed by the testator to be sold for payment of his debts ; and 

the estates were ordered to be sold, and the money to arise by the sale 

of said estates, and what should be coming on the account of rents and 

pn)6c8, was to be applied to make good the deficiency of the personal 

estate } but in case any of the specialty creditors should have exhausted 

mny fmri of the testator^s personal estate, in payment of their debts, they 

^uupe met to receive anu tking out of the money arisingjfrom the said sale, 

^ndjkom, [#] the saiaaceounf of rents and jnrq/Sts, i^nl his other crediiare 

^)erepaidup cfual vM ihem^ The l4Mtev SMde his report, stat^ the 

different 



LincoifCt ItWr 
HaUt 16th Jbf^ 

Lords Com* 



Eyre, jiskhunir 
and Wihon, 
A creditor 
having five 
bonds, one 
of which had 
been paid 
before the bill 
filed; after- 
wards a decree 
that the 
specialty cre- 
ditors should 
abate in pro- 
portion; he 
shall not 
be called upon 
to bring back 
what he has re- 
ceiTcd, but shall 
only abate on 
theout-ftondiiiv 
debt 

[ •168 ] ' 




LOWTBIAV 

against 
IIabskl. 



[•169] 



Caji£6 Argued and Datehmineo 

different accounts, and what had arisen from rents and profits, and what 
by sale of the premises. 

«/«/y 2Sd, 1789, the cause came on for further directions, when 
certain sums were ordered to be paid into the Bank, to the account of 
the real estate, and other sums to the account of the personal estate, 
and it was ordered, that the Master should enquire and state what sum 
was produced by the personal estate, what by equitable assets, and 
what by legal assets, and what specialty debts were owing by the testa* 
tor by which the heir was bound, and what were his simple contract 
debts. 

The Master made his report, and the case came on again for further 
directions 2dd «/u/y, 1790, when several directions were given as ta 
costs " and it appearing that the funds directed to be carried to the 
account of legal assets, would not appear to be sufficient to pay the 
specialty debts remaining unsatisfied. Lord Chancellor declared, that the 
specialty creditors were to abate in proportion, and the Master was to 
settle in what proportion they were to abate." 

The defendant Garforth was a specialty creditor of the testator hj 
five bonds — The exact amount of one of these bonds, with the interest 
due thereon, being 473/. l^.9d. had been paid on the 26th Aprils 1779» 
previous to the bill filed. 

And upon. the 30th Aprils 1792, the Master made his report, and in 
the second schedule thereto, cidled " an account of the several sums of 
money due to the specialty creditors for principal and interest on their 
respective debts, and the proportion that each creditor is to receive, at 
13«. 6d. in the pound," were the following statements: *' the legal assets 
amount to 4207/* \s. Sd., out of which is to be paid without any abate- 
ment, 1683/. 19^. lid. which leaves to be divided amongst the specialty 
creditors, in the proportion there named, the sum of 2523/. Is. 9d. To 
John Baynes Garforth on five bonds 2676/. lls^Hd. thq dividends thereon 
aipount to 1806/. ISs. Sd. but the said defendant Garforth having re- 
ceived on the 26th April, 1779, the sum of 473/. Hs. 9d. which with 
interest computed thereon [*] to the 28th April, 1792, (the time that 
the interest on the ^ye bonds is calculated to) makes the sum -ef 
781/. 7s. 6d. which is to be deducted from the said 1306/. ISs. Sd.topot 
him upon a par with the rest of the creditors, and leaves due to him 
10251. 5s. 9d. 

To this report, the defendant Garforth took an exception, that under 
the decree, the Master ought not to have made any deduction in respect 
to the sums paid to the defendant in part discharge of the debts due to 
him by specialty : but that the defendant ought to have been suffered to 
come m upon the legal assets pari passu, with the other specialty credi- 
tors, for the whole of what remained due to him by specialty. 

Mr. Mitford and Mr. Graham (in support of the exception) said, that 
the common rule with respect to equitable assets is, that if some credi- 
tors have taken part of the personal estate, they shall not be paid more 
till the other creditors shall have been paid as much as they have; but 
this rule is never extended to legal assets ; and all that has been paid 
before the bill filed must be considered as paid out of the legal assets. 
The arrangement here is, that no creditor shall receive more, till the 
others have received as much as he has, but the payment shall be sm 
passu ; but this is only of subsequent assets, and not applicable to those 
paid before the bill. By a case of Basset v. Leach, 22d February^ 175% 
It appears, that if creditors have been paid part of their debts out of 
personal estates before the bill filed, and come before the Master to 
prove the remainder, they shall not be stopped till other creditors sbaU 
nave received an equal proportion. If any one creditor has got an ad- 
vantage in the distribution of legal assetSf the Court will alloir him to 

" hoW 
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hold It. In Martin v. Mariihy 1 Vesey, 21 1 , this doctrine it laid down. . 179S. 
Where a suit is brought at law by one creditor, the Court will never in- v rt^'yiM^ 
teifere by injunction, until there is a decree, Brooks v. Reynoldst (ante, Lowthiak 
vol. i. p. 183. ) and then, the Court has determined on the object. But if H^inst 
Mr. Garforth is called on to bring forth what he has received, it would be ' «*^«««- 
the jume thing as stopping him by an injunction before a decree. Where 
the creditors cannot get at the assets without the interference of this 
Court, then it will make the party do strict justice ; but it is perfectly 
difiereat as to legal asseU, and if the Court does [•] not lay its hand C ^^0 ] 
j.upon this sum in the hands of Mr. Garforth^ he has a right, at law, to 
retain it. 

Mr. Attorney General and Mr. Alexander, in support of the Master's 
repoiit. 

The Master has done right. The general principle is clearly this, 
whether the application of it is right or wrong, that legal assets shall be 
administered m this Court as they would at law ; but equitable assets 
shall be divided equally among creditors. Here the Court found tlie 
legal assets deficient for the payment of debts, and therefore ordered 
the estate to be sold. Suppose Mr. Garforth had been proceeding upon 
legal assets, he might have been prevented from proceeding, till he had 
brought in what he had already received. Mr. Garforth is not to be 
considered as fully paid on one bond ; but only as partly paid on his 
whole debt. It is omy the case of a creditor on several securities, paid 
•the sum which is the amount of one of those securities. It cannot be 
assimilated to the case of an injunction stopping a creditor going on 
regularly to recover his debt at law. In a bill, Garforth could not have 
relief, without bringing this sum to account ; if he sought equity he 
roust do equity. There are a thousand instances where, though a 
party cannot be deprived of an advantage he has acquired at law, he 
must, if he comes into a court of equity, do equity. As in the case of 
usury, he must pay the money which is really due, though, at law, he 
might have got rid of the contract. As to this particular case, when it 
first came on for further directions, the Court was not aware of what had 
liappened : but by the direction that specialty creditors should abate in 
proportion, it could only mean they should bnng what they had received 
into hotchpot. 

Lord Commissioner Eyre. I am perfectly satisfied that the exception 
ought to be allowed. 

It depends on the sense of the words pari passu and '^ to abate in pro^ 
** portion.** If a sense so large is to be admitted, as is contended for by 
those who argue that the exception should be disallowed, it must be the 
same as in administering equitable assets. 

[*] I do not see any great injustice in letting a creditor get advantage [ *T71 ] 
by diligence. 

The Court proceeds on equitable assets by the rule of equah'ty, but 
on legal assets it goes only a certain way ; and, until a deficiency ap- 
pears, it must administer them according to the rule of law. There is 
no case where, if a creditor has obtained an advantage before tlie bill 
filed, that he has been obliged to refund ; or where, in such a case, he 
has been partly paid, that he has been called upon to bring back what 
he has received, into hotchpot. It would deprive him of an advantage 
which he has fairly obtained, and, at law, has a right to hold. 

The rule as to simple contract creditors standing in the place of 
specialty creditors, for what they have exhausted of a fund belonging 
to the simple contract creditors, is a rule of equity ; but it does not 
disturb the legal assets. It is consistent with the rule of law, tliat, 
whea the specialty creditor has taken the personal estate, the simple 
coBimet creditor shall take the real ; and this does not disturb the right 

Vol. IV. I ^C 
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of the specialty creditor, becauie he had a right to go agaifisi dte 
real estate. 

If the doctrine of taking, paripassuy will not prevent the c rejfeo r 
who has taken his remedy at law from retaining it, a decree afterwardi 
will not disturb it. 

Lord Commissioner AAhurtt. When an order has been madSt the 
Master cannot vary it. 

The order, here, was made before it was known that tliere was a de- 
ficiency. The order is, tiiat the Master shall enquire into the eitf- 
standing debts, and the creditors to abate in proportion. That is s 
reason why the exception should be allowed. 

Here one bond had been paid: that should be given up. The Court 
will not disturb that payment, the Court can only act upon the remaiii- 
ing debts. 

[♦] Lord Commissioner Wilson, In administering legal assets^ the Court 
^fMnos the law f but where there is a deficiency, it administers then 
pari passu. Then the question is, Whethery in case of a deficieacj, 
and a decree for payment of debts, if a creditor has been paidy he shaB 
refuttd? That has been considered, here, as being the rule, but it is 
not. The Master has done it, on the idea that it was within the order, 
on a mistake. This construction would take Jrom the creditor the ad- 
tyantase he had obtained at law* The Court will not take Jrom him the 
legal remedy which he had at the death of his debtor. 

Exception allowed. 
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Watson agaimt Birch. 
(Reg. Lib. 1792. B. fol. 113. b.) 
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'\M U. Mansfield, supported by Mr. Selwyn and Mr. NedhafU, moved, 
^^ on behalf of General Birch, the defendant in this cause, and tff 
*^^V^*^^ John Norman and others, that John Clements Esq. who, by the re^ 
^dkat^wmT^ of Master Spranger, is allowed to be th6 purchaser of dfie premiiii 

mentioned in the report, at the sum of 15,300^. might be discha^ed 
from the purchase, and that it might be referred back to the Master, 
to approve of a better purchaser for the premises, the said John NoT" 
man and others offering to give 19,300^. for the same, upon payment 
of full costs to the former purchaser. 

There had been a previous sale of the premises, upon which they 

qi price, is not had been purchased by Nathan Hyde Esq. On the 6th of June Isi^ 
iuffident for ' 

this purpose. Ifi the present case, however, that, together with the person principall j interested beias • 
prisoner for debt at the time of sale, [and stating that he did not, under such circumstances, koov df 
ptactice of the Court as to coming in before the confirmation of the r^iort,] was held sufficient. 

(1) This decision was itroiigly disapproved of bj Lord SIdtm C See m 3iefiee< 
Bishop of DmHuun, 1 Ves. 57., and White v. mism, 14 Ves. 151, 158. Ac. Sea ibti^ 
Bdiior't notes to Pndeam v. Brideamw^ ameo, 1 tdL SBI., sad Sottt v. MaUh S'ttk'^ 

tkere 



SlQ«lcef(l); 

mere in 




IK THfi CouBT or Chancery. 172 

tii€|r9 hikl been «i| order for a re-sal^ of the premises ; and, on the 
d9th of the 88ID9 month, tlie Master reported John Chnent Esq. the 
bmi purchaser, at 15,300/. On the 15th o^July there was an order to 
confirm the Master's report nUi ; and, on the 24th of tlie same month, 
the report was confirmed absolutely. BtEc«. 

The present application was founded on the affidavit of the person 
ofering the furtlier sum of 4000/. ; and of General Birch, of having em-, 
ployed agenu to bid a higher price than had [*] been bid at the re-sale [ *^175 ] 
of Uie premises, who had deceived him ; and that, from the state of his 
circumstances, being a prisoner for debt, he could not apply to his 
ftieods to bid a larger sum ; and he swore that he believed the premises 
ta be worth 10,000/. more than the sum at which they had been sold at 
Mich re-sale. 

In support of their motion, the counsel for General Birch, and the 
oCb^r persons applying to the Court, admitted, that afler the report of 
II purchase had been confirmed, it was not of course to open the bid- 
dngi^ though it was so where the report had not been confirmed. That 
thepre were only two cases in which the doctrine was laid down, that, 
after confirmation of the report, the bidding should not be opened. 
The first, Prideaux v. Prideaux {ante, vol. i. p. 287. ) where they were 
ordered to be opened by the Lords Commissioners, and that order afler- 
wards discharged by Lord Thurloxv ; the other of Scott v. Neshit (ante, 
vol. iii. p. 475.) ; that the latter was a very short note. That in this 
latter case the Lord Chancellor had opened the bidding on one lot, 
though it was the case of a re-sale, but where the report had not been 
confirmed ; but had refused to do so on a lot where the report had been 
Gonfirnied. But there had been several cases where the bidding had 
been opened, notwithstanding the report had been confirmed, and 
merely on the circumstance of considerable advance of price being 
offered ; that this was the case in Price v. Moxton, 12th of June, 1754, 
where Mr. Brograve had been reported the best purchaser, at 44,500/. 
and the report bad been confirmed ; but, upon an offer of Lord Hert- 
fmd to advance 4500/. tlie bidding was opened, and 2000/. ordered to 
be deposited. That in Hooper v. Jewel, where a sale of an estate had 
been made for 2500/. and tlie purchaser reported, and that report con- 
firmed, it was opened on an advance of 150/. That in Gotver \. 
Gower{2), before Lord Northington Chancellor, 19th of Februarii/, 1765^ 
Mr. B^der bad purchased the estate at 25,800/. : by the Master's re- 
port> 2$ of April, 1765, he was allowed the best purchaser, and, upon 
order, paid 1500/. into the bank, and the Master's report was con- 
^nned absolutely ; but upon the application of Mr. Beaumont offeriojj^ 
to give 2000/. more, and to repay Mr. Rt^der his 1500/. and interest, it 
w^ ordered, that, upon payment to Mr. Ri/der of that sum, and all his 
AOpta, Mr. Ryder should be discharged from his purchase, and it was 
ordered that the estates should [♦] be resold. In another case ofGxo^nne p ^ji*^ •• 
f. Hw>e, 14th of November, 1766, Richard Heron Esq. had been re- ^ -* 

ported the best purchaser of the estate in question, at 32,100/. John 
fFindsor Esq. offering to give 1000/. the bidding was opened. 

In the present case, the sum offered is larger in proportion than in 
any. of these cases, and the persons offering are ready to make any de- 
pMit the Court shall think fit ; and the other circumstances are stronger 
m the present than in any of the former cases. The estates are sold 
for the payment of debts, which cannot be paid unless they are re-sold. 
There is not a doubt but they will sell for a much higher price, which 
idvaotage the creditors will lose ; at least they will lose 4000/. now of- 
fered : and the remainder»man was in distressed circumstances, and in 

(3) 1 Eden. Cas., Ix^ Kfitiki^g^, 3^., tM 6 3ro. P. C ^0. octavo edition. 

I 2 prison 
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1793. prison for debt, and was deceived by agents -who bad promised to open 
V ■■ ^ ■/ the bidding : under such circumstances, nothing less than a decision of 
Wavson the House of Lords, that biddings shall not be opened afler the report 
againtt confirmed, ought to stand in the way. 
Birch. yj^^^ Solicitor General and Mr. Mitford opposed the motion. 

This application stands only on the ground that it will be for tbe be- 
nefit of the persons interested in this estate that the biddings sihould be 
opened ; but it is for the general interest that persons sbould know at 
uniat time purchases made in this court are concluded, and the parti- 
cular interest of parties ought not to prevail against their genend in- 
terest. It does not appear either in what degree any creditor's interest 
will be affected by the fate of this motion, or whether the creditors 
will be injured or not by its being refused. 

This is a second sale, though not the second in the Master's office : 
there were one hundred and nfly biddings upon it, which shews it was 
a sale of competition. General Birch had, in the first instance, offered 
tlie estate to Mr. Hyde at 10,000/. The order for the re-sale was made 
on the 6th of June last, and on the 29th the purchase was reported : the 
5fh of Jii/^, tlie order was made to confirm the report ; and on the 24th, 
it was confirmed absolutely : from tliat time, till the 5th of the present 
month, there has been no application. 
CC *175 ] [•] It is now a settled rule, that the Court will not open the bidding 

v^here the report has been confirmed, on a mere advance of price. ^ 
' What is ttie evidence of its being worth a much larger sum. There 
is only the offer of 4000/. and an affidavit of General Birch, the owner 
of the estate, that he considers it worth 30,000/. But no creditor 
applies. But even if the estate were worth 25,000/. the Court will not 
open the bidding, if there is no fraud in the sale. 

Scott v. Nesbit (ante, 3 vol. 475.), being the last determination, the 
Court will conceive that the attention of the Lord Chancellor was caUeA 
to the cases. There the advance offered was one-seventh of the whole 
price, and the Lord Chancellor did state the effect of fraud ; but the 
Lord Chancellor saw that it was proper purchasers should have notice,. 
t1)at, afler the report was confirmed, their purchases should become 
fixed. IPrideaux v. Prideaux, was a strong case on the rule, the in- 
adequacy of nrice was immense. (3) There, Gower v. Gou}er(4f) was 
cited, Bnd the order made by Lord Thurloxv was never reversed. 
Goxver v. Gotoer had very strong circumstances in it that are not 
mentioned in the report of it ; the ground upon which it went was, that 
a survey hadl)een made by some collusion with the tenants; that many 
of the purchasers were connected together, and some of them knew w 
the fraud. 

In Price v. Moxon there were some circumstances of a similar kiad ; 
there was some particular knowledge of the real ^alue, upon which the 
sale was set aside. 

The particulars of Hooper v. Je^oel do not appear. Its authoriQr is 
done away by Prideaux v. Prideaux (3), and Scott v. Nesbit, which have 
fixed the rule that, after the purchase is confirmed, the bidding shall 
not be opened. 

In the present case, there is no pretence of fraud. The conversation 
jof Ratdinson and Wild (General Birch's agents) only shew they were 
concerned they had not bid more for the estate ; there is no imputation 
whatever on Mtm Clements, 

is) The decision in PritUaux v. Prideavx was clearly wrong. See the Editor*! noi» 
upon it, antea, 1 voL 287. 

(4) Gower v. Gotuer is reported from Lord Nwrihingt(m\ MSS. 2 Eden, Ca. ai.94S.; 
and on th« appeal in Dom. Proc. 6 Bro. P. C. 306. octHTo edit. 

Mr. AfflW 
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[*] Mr. Mansfield^ in reply.^ This motion is made en behalf of 1793. 

Drraitors. With respect to the cases, they do not say that the bidding ^^ \ ^ 

neyer shall be opened after the report confirmed, but on the ground of Watsw 
fraud. In Gower v. GoweVf it was stated by the appellants that there ^amsi 
WMB no fraud. The reasons given by Mr. Yorke and Mr. De Grei/,Bref r *|^ i 
diat the order was consistent with the practice of the Court on an ad- 1- "* ' 
ranee of price, and that these applications are appeals to the discretion 
»f the Court ; the survey was only a mean by which the estate might be 
M>Id for an inadequate price. It is not laid down any where that in- 
ideauac V of price is not a sufficient ground for a resale, it is different as 
to tne degree of inadequacy required. In ScoU v. Nesbit it is only 
italed that one-seventh of the value was offered. In Prideaux r. 
Prideauxy the great length of time which had elapsed, was the principal 
zround against opening the bidding. In Lord Gower^ case, the case of 
Lord Fatmoutk*B estate was mentioned as one where the bidding was 
9pened, merely on the ground of inadequacy. There is nothing, on 
;ne part of Mr. Clements in this case, to shew that the estate is not 
irortn 10,000/. more than he has given for it ; and the circumstances 
shew it is a hard bargain on the part of the seller, founded on a mistake 
n General Birch, and fraud in the agents. As to General Birch know- 
ing of the purchase on the 19th, and its not being confirmed till the 
24^, what was he to do in four days ? Could he find a person in that 
time to bid more? The transaction must be with persons at Man- 
:hestery and he was at the time a prisoner in the Fleet. He had a con- 
Sdence that the agents would open the bidding. Therefore, he is in 
die situation of a person surprised. 

This day (25th of January) Lord Commissioner Ashhurst gave judg- 
ment, to the following effect. 

We took time to consider of this matter, because, on the one hand, , 
it 18 proper that the purchaser of an estate in this Court should know 
when he is certain oi his purchase ; and on the other hand, the principal 
consideration is the beneht of the estate. It is therefore necessary some 
line should be drawn as to the time within which biddings should be 
opened. 

C*] Upon consideration, there seems to be no better line to be drawn . r<«i77 i> 
than this, that the biddings shall not be opened after the report con- 
Snned, except on particular circumstances, which must be in the dis- 
cretion of the Court. (5) 

In Goujer v. Gotoer^ the principle was laid down. The bidding there 
iras not opened on the circumstance of increase of price offered, alone ; 
iie same was the case in Prideaux v. Prtdeaux. (6) 

Still, a great increase of price offered will always be a leading circum- 
Mtkce witb the Court, to induce them to open the bidding. 

• Here, it is larger than in any of the cases cited ; nearly one-fourth of 
the whole price. 

With respect to the time of the application, it does not bear any 
^eat weight. The report was confirmed at the last seal, the application 
to fipcn the bidding was immediately after the vacation. ^ 

Tne conduct of the purchaser in this case, affords no ground for 
proceeding. 

This reduces it to the situation of the defendant. At the time of the 
nle» he was a prisoner in the Fleet for debt. 

Even in courts of law, which are stricter in their rules than this Court, 
f a party comes to set aside a judgment, he must come in, in the first 

(5) But see the Editor's notes on Prideaux r» Prideaux, afUea, I vol. 287., 1 1 Ves.57^., 
ind MVes. 151, 15:2. 

(6) That deddoa wst ckarly wrong. See the Editor's notes upon tt» arUea, I vol. 287. 
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instance; but if he is a pHsoner ai the tiftie of the Judgra^t, that is 
iAw\BLy% d weight. 

If the defendant had been at large, he mitfht hai^e gmie down and 
apprised himself of the value of the estate. He inight mire gbt p^wms 
Who would have offered higher sums ; he would not have been obHged 
to trust agents : this we think a sufficient ground to take it out of the 
general rule. 

[•] But to shew that we mean to keep to the general rule As much 
as possible, it must be opened on a deposit of the whole sum. (7) 

Mr. Solicitor General suggesting that the former purchaser must have 
all his costs, and the difference of interest of his money, 

Lord Commissioner Ashhurst said he had not mentioned thoae^ as be 
considered them as the common terms. 

Motion granted. 

(7) The order was made on Uie terms Uiat the parties should pay 4000^. into Court as 
a deposit, within a fortnighty and should pay the former purchaser all the coats, cfaai)^ 
and ezpences he had paid or been put to by reason of his having bid for and been co^ 
armed the bast purchaser of the premises, to be uied and settled by the MSsSer ; and 
should liketrise pay interest upon the monies he had deposited and paid, at thA r«tt «f 
Aperteni. R.L. 
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PETITION of the defendant Tonna^ that he mi^t be paid the cosU 
of having made out his title. (1) 

Mr. Graham and Mr. CoXy in support of the petition, cited ti^o cases. 

Whistler v. Raxdinson and others. — The plamtifis claimed to be end* 
tied, as next of kin, to leasehold estates of the testator, John RaxxlUmon^ 
in equal shares; and by the decree 21 st «/t//y, 178S, it was declared, 
that the leasehold estates of the testator belonged to tlie next of kin of 
Eleanor Jove, living at the death of Christopher Ratdinsony the tenadt 
for life under the will, and it was ordered to be refbtred to the Master 
to enquire who were the next of kin. On the 22d June^ 1783, tie 
Master made his report, and certified that the plaihtifis were such next 
of kin, and disallowed the claims of other claiikiants, as being in a more 
remote degree of kindred. And upon the cause coming on for further 
directions, 5th August^ 1785, it was referred to the Master to tax the 
defendants their costs of suit, and in taxing such costs, it wits ordered, 
that he should tax the costs of persons who came in under the decree, 
it prove their kindred, and where unsuccessful : and the olaini^s consent' 
ing to pay such [*] costs, tohen taxed, it was ordered tnat the plaintifi 
should pay the same accordingly. 

Upon this case, it was observed, that the consent of the plaintift 
Went to the payment of costs generally, and not to the costs of these 
defendants in particular, and that the case of the defendant, TontOi 
#88 stronger, because the Master had made a report in favor of his 
^laun. 

HoUen and others v. Mary Bumell, and thirteen others — P^ggf ^' 
Tbe Uid HMen and fiAeen q^hers — Said Mary Bumell against j&Zrff 



(1) tb^ fiMtiim tvas to Yary th6 minutes in th« IbM Msfifci. 



Bumell 
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BumeU and eleven others— The question was. Who was tlie heir or 
bei rs at law o£ Darcey BumeU; the bill therefore prayed, (tut' al.) that 
auc h of the defendants who claimed as heirs at law of the testator might 
Cry theur respective rights at law, and that proper issues might be direct- 
ed for that purpose. The causes were heard 7th Marehy 1761, when 
the original aecree was made, and six issues directed between dUFerent 
parties to try who was, or were, the heir or heirs at law : and the Court 
reserved the question of costs till afler the issues should be tried. The 
causes came on for further directions, 11th Afoy, 1782, when it appear- 
ed that only three of the issues had been tried, but the Court directed 
the costs of all parties, both at law and in this court, as well those who 
did succeed, as those who were parties to the issues which were not 
tried, to be paid out of the estate ; notwithstanding an opposition against 
the ordering the costs of those who were parties to the issues which 
were not tried, and who did not succeed in proving themselves heirs. 

It was argued that the case of the defendant Tonna, was stronser 
than either of these, because he had succeeded in making out iua 
daim as heir ; and had come in upon the Master's advertisement ; mid 
dthough the Court had declared there was no resulting trust in hia 
fiivor, it was but reasonable he should be indemnified for the trouble and 
expence he had sustained by being put to the proof of his claim. 

Mr. Solicitor General^ for the informant, contended, that in Whistler 
r. Rawlinson, the whole depended on the consent of the plaintiffis ; he 
cited Standen v. Standen. 

[*] Lord Commissioner Eyre. I rather think the consent in tliat case 
iid not extend to those costs ; but whether that was by consent or not, 
in point of justice, I think we must allow the costs. 

Lord Commissioner Ashhurst. It would be of bad consequence not to^ 
g;ive costs in such a case as this. 

Lord Commissioner Wilson* It is reasonable it should be done ; and 
naless the practice was clearly otherwise, it ought to be so. (2) 

• Petition granted; 

(S) The order was to vary the minutes, so that the heir at law should be paid the 
tMts, to be taxed as between solicitor and client, which he had been put to previous to 
hm time of his being made a party to the suit in proving himself to be such heir at 
S«r. ILL. 
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The Nabob erf* Arcot againsl The Easi* India Company. 

(Reg. Lib. 1792. B. fol. 116. b) 



nde S. C. 

2 Ves. jun. ^^^ 
and & C. on 
plea,anlea, 

3 vol. 292.] 

28th JantMty, 

Lords Com- 
misdoners 

THE Company's plea having been over-ruled ( Vide ante, vol. 3. Syrt, Atkhuru, 
p. 292, Sfc.) the Company put in an answer, in which they referred- ^dffiimm. 

to the severd charters, letters patent, and acts of parliament, by which ^ ^^ *" ***'• 

*l\Av ^^^''^ cannot 
^^^ be maintained 

vf m fovereigD prince in Indht against the East India Company, for an account of monies, &c. advanced 

ind paid, m consequence of treaties in the nature offisderal conventions, for the protection of their re^ecHoc 

errUones. (1) 

(I) See Mr. Beames's Elem. Pleas, p. 75. and the note, and 2 vol. Hargr. Jurid. 
Afgnmi. p. 375. The objection in this case arose from the subject being a matter ^ 
lolkical discussion f and the decision does not seem to apply to a mere case (ff property as 
teiween a foreign sovereign and any subject or resident in this country f in the usual comte 
f mmfdemal Jurisdiction. Lord Lougfiorough C. seems to have donbted it in Bardi^ v. 
Rvncf, 5 Vffi. 491. : init «lw general sentiment off the proftteion itfms in iavour of tlnr 

I 4 juriadictkm» 



.1799. ib^^vertfrom time to time invdsted with the powers, to which, ik^f 
^^^^^m^ iflSiStedy. they were ii^titled, viz. the power of sole trading to and from 
..fKhf «N4Ji9B the Easi IndieSf &c. to send ships of war, to make war and peace, and 
i«f Maw to ri^t And recompence themselves for injuries, and to enter into 
,^j8»gj* foederal conventions with the princes or people that are not Christiane, 
Iml CoK- within the limits of their trade, as well on their own behalf as thirt of the 
9A9W. BriUsk nation, as they should see fit, for the maintenance of their rightf 
L •'■>• i* -i and benefit of their trade, and to exercise sovereign power within the 
limits of their trade. They stated, that in exercising of these liberties 
they held territorial possessions in the East Indies, and maintained a 
large military force : that the plaintiff is a sovereign prince, within the 
limits of the defendants* trade, and is not a Christian ; and that all the 
transactions mentioned in the bill; are oi a political nature, and matters 
of state, and done in the exercise of the power of peace and war, dnd of 
making foederal conventions, and for the military defence of their terri- 
tories, and of the territories of the plaintiff; and that the instruments 
mentioned in the bill are treaties and foederal engagements of a political 
[*1S1 3 nature and matters of state, and therefore [*] are not subject to any 
municipal jurisdiction, nor cognisable in this court, or in any court oif 
. justice, but only by and according to the law of nations, and therefore 
they were not bound to answer. 

They further stated, the act of the S^th of His present Majesty, con- 
stituting the Board of Control, by which it was provided, " that if 
*' the said Board should be of opinion that the subject matter of the 
*' deliberations of the directors concerning the levying of war or niaking 
*' of peace, or treating or negotiating with any of the native princes or 
*< states in India, should require secrecy, it should be lawful for the said 
'' Board to send secret orders and instructions to the secret committee 
** of the court of directors for the time being, who should thereupon, 
^ without disclosing the same, transact their orders and dispatches in 
*' the usual form, according to tenor x>f said orders and instructions of 
** said Board, to the respective governments and presidencies in India, 
'' and that said governments and presidencies should pay a faithful 
** obedience to such orders and dispatches :'* and that since the passing, 
of the said act, such commissioners for the affairs of India had been op* 
pointed, and they set out who were the then commissioners, and that, 
masmuch as the said several transactions in the bill mentioned, and the 
, instruments therein stated to be agreements between the plaintiff and 
defendants, are of the nature, and relate to the civil or military govern- 
ment, or revenue of the British territorial possessions in the East Indies, 
and to the levying war and making of peace, and to the treating aod 
: negotiating with a native prince or state in India, defendants are do 
ways able or competent to eive any orders or instructions for doing any 
act relating to the matters m the bill mentioned, but under the super- 
intendanci^ of such commissioners, and inasmuch as said commissioner! 
are empowered to give such orders as they shall think fit, and the court 
of directors are bound to obey, and the commissioners are empowered 
to cause secret orders to be sent to the defendants' servants in Indian 
without the privity of the defendants, except of the secret committee of 
their court of directors, wliich orders the defendants* servants in India 
.are bound to obey, and inasmuch as defendants, as they are advised hate 
not the poxver or abUily to obtain the accounts required by the said bill, or 

Juf Uiliction, and some very recent cases, yet unreported, have occurred before the Vke- 
Cliiinccllor TSir J, Leach) in which his Honour distinctly held that a foreign sofcreign 
po^er could both sue and be sued in our courts. In one of them his Honour 0- 
rected the bill which was exhibited against an agent of the Xing of Spain to be amended* 
^Ifpro^nng ffrocut against the ATng ^Sjtain when he sftould come wkkin the JurimkctiB*' 
J^ la Torre v. Mernalet, J^ov. 1. 1819. £s relatione Mr. PejtysMkd tha briefs in the cauie* 
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to gvoe any orders for obtaining the information neceaary to render MrcA 
nccounts toithout the concurrence of the commissioners ajbresaid^ the de^ __ 

fondants contended that they ought [*] not to be drawn into any suit rt' HmNa^ob 

rting the samcy and claimed the same benefit as if thej had pleaded of Aftcor 
said matters. '^^^"'^^ 

• To this answer several exceptions were taken on the part of the plain- ^[J* ^^^ 
tiff, which being referred to the Master, he reported tne answer insuf- ^^^^^ 
^cient in the whole of the exceptions. r vjsS 1 

The defendants afterwards put in a further answer, in which, after 
stating that they had been frequently engaged in war, for the protection 
j)ff the plaintiffs territories, and that he was indebted to them on account 
of the war with Hyder AUy^ they set forth at large the instruments 
dated 2d December y 1781, and 28th Juti^, 1785, and also a definitive 
treaty of friendship and alliance with the Nabob, of the 24th February^ 
VJSl^ that payments had been made on account of such definitive treaty, 
but not sufficient to discharge the demands of the defendants upon the 
pljEuntiff ; they then stated, that an expensive war had broke out against 
Tippoo Sultauny which was existing when the last advices came away, 
and that a large debt had become due from the plaintiff to the defend- 
ants on account thereof, and that the same might encrease, and insisted, 
that in case the matters of the bill should be adjudged to be cognizable 
in this court, and that the defendants should be found to be indebted to 
the plaintiff, the payment of such debt could not be decreed to the plain- 
tiff, inasmuch as by the law of nations, in case plaintiff shotdd be guilty^ 
or ill case defendants should have iJoeU founded suspicions that fdainttff'voas, 
or meditated to be guilty of any iii/raction of the treaties between them, 
idefendants would have a right to withhold foom him any sums qfn^oney due 
to the plaintiffs and would have a right of making war upon the platntiff'^ 
and inasmuch as these treaties or instruments were made and entered into 
under the authority of the act of parliament of the twentyfourth of the 
reign of his majesty ^ and defendants cannot do any thing as to the matters 
a/bresaidy without the order and direction of such commissioners^ though 
they should be directed so to do by this Court ; they submitted whether the 
commissioners are not necessary parties to the suit, 
'■ The cause was set down upon the bill and answer. 

• Mr. Mitfordy Mr. Anstruther^ Mr. Adam, and Mr. Fonblangue, for the 
plaintiff; 

• [*] The Nabob is in the situation of a suitor in this court, for an [ *18S ] 
ftcco^mt, and that tlie balance may be paid to him. 

If this were a question between individuals, there could be no diffi- 
culty, it would be done without regard to whether the party were an 
ulien or a subject: if the plaintiff was not an alien enemy, there would 
be no objection to him as a suitor in this court. 

• There is one objection made to the person of the plaintiff in this case, 
that he is not a Christian : but that objection has been over-ruled these 
many years. 

The Nabob acknowledges, by his bill, that he was a debtor to the 
Company, and wished to discharge his debt, by permitting the Company 
to receive his revenues for five years, and upon paying him one-sixth of 
the revenue, and to carry five-sixths to account. He states that, under 
this agreement, the Company's servants collected the revenues from 
1781 to 1785 : tliat, in the last year, a new agreement was entered in, 
to let him into possession of his own revenue, and he was to pay a pro- 
portion of four lacks for current expences, and twelve lacks in discharge 
of the debt ; and for securing the payment of them, he put the Com- 
pany into possession of some certain parts of his territories. 
: In consequence of this {igreement^ he paid several sums of money on 

account. -^ ^ . ^ . . 

%- < He 
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\^9Sm H« charges thai th« accounts wef e defective, and claima to be ea* 

\^y^gm/ tilled ^o a just account. 

iSriuMMi . On the face of this bill, it is simply the case of debtor and creditori 
of Akcot and the result of it is the title of the plaintiff to an account* 

.y^g ^^ But It is objected to this, first, that the plaintiff is a person that can* 

^^CmL- ^^^ ^^^ ^ ^'^ court : secondly, that the defendants are persons who 

^!^y, cannot be sued : thirdly, that the subject-matter of the smt is not the 
subject of a municipal jurisdiction; and that, if it was, it involves maU 
ters of state not fit for such discussion. Another objection is added, 

[ *184 ] that the defendants [*] are subject to a controul ; that they are not free 
agents, and therefore the members of the Board of Control ought to be 
parties to the bill. 

The Court has determined on the three first of these objections : it 
was not possible to over-rule the plea, without considering the plaintiff 
as a person competent to sue, and the defendants to be sued, a|id that 
the subject of the suit was a subject of municipal jurisdiction. 

We admit that this determination is not conclusive, because no de» 
termination on a plea can ever be conclusive ; but the determinatioa is 
a great and fi;rave authority, because there have been few cases more 
argued, and m which more pains were taken by the Court. 

We admit, however, that the Court is at liberty now to decide 
otherways. 

It was determined that the plea was a plea to the jurisdiction, but» 
as such, it was singular, because it gave no jurisdiction to any other 
court, but went to there being no jurisdiction, and to set up a perpetual 
bar, on the ground that ex taUJacto actio non oritur. 

Considering the point, therefore, as open, we may enter into tha 
whole matter, and contend that this is a case in which the decree 
prayed ought to be pronounced. And, first, that the plaintiff can sue, 
and the defendants be sued, as in the case of a simple debt. 

The Nabob certainly could sue an English subject, to whom he had 
lent money. Suppose a bond had been given» could not an action be 
brought upon the bond ? 

If the subjects of one comitry take the property of the subjects of 
another country, it is not the subject of war or reprisal, because other 
means are pointed out in every country by an application to courts o( 
civil jurisdiction, which must be pursued in all private cases ; and, be* 
tween nation and nation, there is no just war till such application hss 

t ^Ite ] been unavailable. It is then [*] only that reprisals, or war betweeo 
two nations, become justifiable, Grotius, 1.3. cap. 2. ^ 4t. locum ai$ftm 
hahet^ {Jus repressaliarum) ut ajunt mrisconsultif ubijus denegatur* Sir 
Leoline Jenkins's Letter, Wynne's Life of Sir L. J« vol. ii. p. 759. Ns 
treatise, antient or modern, treats reprisals as otherwise justifiable thaa 
where the first application has been to courts of municipal jurisdictioo. 
Grptius, 1.2. cap. l.s. 1.&2. says. Causa justa belli susdjnendi tutlh 
esse alia potest nisi injuria. — Sic in Romano Jeciali carmine : ego vas 
iestor^ populum ilium tnjustum esse^ nequejus persolvere* Ac plane ptot 
actionum Jbrensium suntfonteSf totidem sunt beUi: nam ubijudicia de* 
Jiciunt^ incipit beUum, But till redress cannot be obtained from lbs 
ordinary jurisdiction, it is the duty of countries not to go to war. It it 
the duty of every country to do justice ; the consequence is, that if i 
subject of this country gave to a subject of the Nabob a bond, the suit 
must be in a court of municipal jurisdiction ; then what difierence will 
it make that it is given to the Nabob himself? As the ground that he 
could not justify war or reprisal, he must apply for justice accordins tfl 
the forms of that country, to the court of wmch the debtor is amenwlst 
When he entered into the contract, he must consider the party as sn 
English subject, amenable to the English courts of justice, as there li 

PS 
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AD other ibeibii by wlittii justice cati be done. The king repreMnls tk# 179S. 
nadoni mnd the applicstion must be to him to do justice. How cftn he 
iUifbiniiler it ? By Ilia courts of justice alone. Then this is not degt«d* 
inf to the sorereign power who sues, as it is an application fh)tn soTe- 
mgit to sovereign in nis courts of justice. Is there any difference be- 
t;#cen applying to the courts, and to any other officer ; as, for instancei 
to the (Secretary of State ? The judges are equally the officers of the 
sovereign power, and represent it in matters oi justice. There is no 
pretence that the former mode of application is degrading, — why 
ihoald the latter ? The King must himself apply to hb courts in matters 
of jistice. 

If it is derogatory from the Nabob's dignity to apply to the courts of 
Jostice, would it not be more so to apply to the Company who are 
subjects ? If it is contended that they are delegates of the sovereign 
power, the judges are likewise its representatives. 

[*] If it is derogatory, it is a consequence of his own act : the Nabobs [ *I86 j 
when he entered into the contract, must have considered himself as 
dealing with British subjects. 

But it was said that the Nabob himself was not amenable to the ju<< 
risdiction, and that was a reason why he should not be a suitor to it. 
But that is the case with every alien : an alien is not amenable to the 
jurisdiction. But that has never been considered as an objection to his 
suing; a foreign ambassador resident here is not amenable; but he 
may sue. 

Then why should he not sue the East India Company ? At the time 
of the contract, it must have been under consideration how it was to 
be enforced. The Nabob must have considered that they were a 
British company, and, as subjects, amenable to the courts of Great 
Britain ; and that whilst he could have redress there, he could not 
justly BUlke war. 

Tne East India Company are liable, as subjects, to be sued upon 
their contracts. There was a case of Moodalay v. The East India 
Company (ante, vol. i. p. 469.), upon a cowl or permission to sell to- 
bacco. One of the grounds was, that the act of dispossessing the 
plaintifs of their cowl was done as a sovereign power. — Lord Kern/on 
admitted, ** that no suit would lie against a sovereign power for an act 
done in that capacity ; but he did not think the East India Company 
within the rule. They have rights as a sovereign power : they have 
also duties as individuals. If they enter into bonds in India, the sums 
secured may be recovered here. So in this case, as a private company, 
they have entered into a private contract, to which they must be liable.'* 
They are a corporation for the purpose of carrying on a trade ; for 
Which purpose they have certain powers, one of which is to make war 
or peace ; but this is simply a delegated power, which they exercise 
simply aa delegates ; but, as a corporation, they are amenable to the 
ordinary jurisdiction. They pretend to the independence of states, but 
the distinction between states and corporations is, that, to states, inde- 
pendence is necessary. But the situation of the Company is as different 
aa [*] can be, — they are perfectly subordinate. Their having the [*187] 
bower of making war and peace will not alone constitute them a state. 
Grodusy 1. 1. cap. 8. s.5. par. 2. '' Sed et illud accidere potest, ut in 
imperio late patente, inferiores potestates bdli inchoandi concessam ha" 
heant potesiatem : quod si fi, jam sane censendam erit bellum geri ex vi 
tSLmnue potestatis ; nam quod Juciendi quis alii jus dot, ejus ipse aucior 
censeiur. ' This peace or war, therefore, is to be considered as the 
peace or war of Great Britain. They are a corporation first for trade, 
and responsible to the public for the use made of their powers, and to 
all otiier subjects^ as fiir as relates to theio. They $xe ndt subject to 
-. . . J the 
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it9^« ^ municipal jurisdiction for acts done as the delegates of tlie orowni 
yzSSiiJSSi/ unless wbere the acts are done for profit to themselves ; but. Wherever 
^Psi^M that is the case, they are responsible ; for it is an established rule, that, 

tiTAkdJr where the delegate of the crown takes for the crown, he is not respon* 

t^^^i. -sible ; but where he takes for liis own benefit, he is. Where the Cobb* 
JW^j* pany borrow money, they can stipulate in any manner for the payment 
lUMr. ' of the debt; the purpose for which the money was borrowed cannot 
vary the nature or the act. The sovereign power is not respcmsible for 
acts done as such, because it is only the means by which the state acts; 
but the private acts of sovereign powers are their own, and da not bind 
the state, Grotius, 1. 2. c. 14<. s.2. : where the act of the King meant 
the act of the state ; but, in this case, it is not even suggested, that, 
if the balance be against the Company, the state can be bound ; or if 
it be the other way, that it can be the creditor : the balance could only 
be demanded of the Company in their private capacity, and in the char^ 
racter of subjects of Great Britain ; they may be sued here to execution 
upon tlieir goods. Lord Chancellor (in pronouncing judgment on the 
plea) put the case of the balance being clearly admitted, and that there 
waSB a promise to pay, and put the question, whether an action would 
not lie. If an action would lie, would not this court take an account, 
and cause the payment of the balance ? 

The third objection is, that the subject of the suit is not the subject of 
municipal jnrisdiction, or, if it is, that it is involved with other transac- 
tions not proper to be discussed here. 

[ *I88 ] * [*] They insisted, that matters arising from transactions between inde«> 
pendent states, are not the proper subjects of municipal jurisdiction* 

Wherever the Company act as the delegates of the state, they are not 
liable to municipal jurisdiction ; but where they enter into private con- 
tracts for their own benefit, they are. In the present case, it is stmplT 

. ' ^-^ ■ the case of debtor and creditor, not differing from the case of the bon<^ 
or of the acknowledged balance. 

> As far as they treat for peace or war, they act as the delegates of the 
state, and are not liable : but where it is for their private property, they 
alone are responsible. Suppose the Nabob lent money to receive the 
use of troops ; so far as relates to the troops, they would act as dde^ates 
of the state ; but as to the payment of money, it would be a private 
transaction : the distinction between the parts of the treaty are perfectly 
clear. Neither is it true, that considerea as states, they cannot sue or 
be sued. The subordinate states of Germany may be sued. Patterns 
Germanic Constitution, by Dornfbrd, 3 vol. 244, their transactions may 
be rendered subject to courts of judicature. Id. 249., and he gives 
instances where this has happened, p. 254, S^c. and of the means afforded, 
by which the judgment can be carried into execution. This mode of 
application has been submitted to by other sovereigns, as in the case of 
the King o^ Norway^ Ry^ys PlacHa Parliamentari€^}^S. In one case, 
the king of Scotland was the defendant in the suit. In Several, the 
King of Spain has sought redress, as to cutting brazil wood, 1 Roll. Abr. 
5289 Sfc, : in all which cases, it was thought necessary for the King of 
SjMxtn to apply to the ordinary Courts of justice in this country ; and 
that it would be unjust in him to declare war, till there was a denial of 
justice. There is no reason, therefore, in this case, why the plaintiff 
may not sue, and the defendant be sued ; or why the subject matter of 
the suit should not be entered into by the municipal jurisdiction. 

Then as to its involving matters of state. The gentlemen have not 

shown how the question before the Court, involves matter of state, or 

[ *189 ] ^^'^ ^^ '^^^^ can be injured by the suit proceeding. [*] In adl the cases 

of the king of Spain, matters of state might have been involvedy as they 

det)ended on^the right of «ubjecto to cut WMUnthe BruziU. The cir- 

{ '! * • 6 cumstance 
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comMance of the question being between Bovereign and sover#igi)» ii:iil V!95. 
•lot change the jurisdiction. There have been many cases agitated ifx ,^ i- ^ l/ 
courts of municipal jurisdiction, where the extent of treaties has bean Tbf jK4ff« 
involved. If the subject is not liable to discussion in municipal CourCit pf.^J^^ 
it must be irom its bemg in some way prejudicial to the state. But J^^^ 
how can it be prejudicialto the state, that the East India Company is iSJl CwL 
obliged to perform its contracts ? The simple question, in this trans- wjm^^ 
action, is, whether this is the East India Company's debt? It cannoit 
affect the territorial dominion, for no execution can go against the terri- 
tory, only a sequestration of the Company's goods here. How can that 
prejudice the state of Great Britain? 

But it may be of great detriment, that, after an application here, 
justice is denied, as that is the grievance on which war is justifiable. 

The Court will be competent to make special provisions for taking the 
accounts adapted to the special nature of the case. 

It has been thrown out, that the Nabob, when he has got the money, 
might declare war, or invade the Company's territory, by the assistance 
of the money so recovered ; but the Company might repel that by a war. 
The same objection might be made against an individual suing, that 
though he was not an alien enemy now, France or Spain, (of which he is 
a native) may declare war. The Court could take no notice of such an 
objection. 

As to the objection respecting the Board of Control; their jurisdio- 
tion is confined to matters relative to the territorial possessions, and has 
no power to affect any debt the Company may owe. fheir authority does 
not prohibit the recovery of a debt here. But suppose they had any such 
power, the Court could not say, that, on that account, they would not 
proceed ; they must wait till the Board of Control did actually interfere. 
The same objection might have been made in Moodaly v. The EaU 
[*] India Company : but, in fact, the Board of Control have no such [ *190 ] 
<power. They cannot be made parties, they have no interest ; you might 
^s well say, that where the money which is the cause of suit, is in the 
iiands of the sheriff, the Court of King^s Bench should be parties, as 
iiaving authority over the sheriff. 

Mr. Attorney and Mr. Solicitor General, Mr. Man^ld, Mr. Rous, and 
Mr. ^m^/brflf, for the defendants. 

The plaintiff has no cause of suit in a Court of Equity. 

The proper order in which to consider the matter is, first, wliat 
is the question out of the record. 2d. To examine the record itself. 
SdAy. To examine whether out of the facts the question results. 4thly. 
If It does, whether this court, as a court of municipal jurisdiction, ca|i 
say the plaintiff has a good cause of suit. 

The general question is, whether a sovereign power can sue or be 
sued in a court of municipal jurisdiction, in matters relative to his 
sovereignty ; or whether any action can be maintained on agreements 
aimilar to this. Supposing it should be allowed that a sovereign may 
sue an individual, it will not follow that he may sue the sovereign of this 
country in his own courts. They are bound to make out, that a sovereign 
can sue and be sued, in order to maintain the position they contend for. 

With respect to the bill itself; there is nothing material upon the face 
of it. . It was impossible to demur to it, unless it could have bee^ 
upon the ground of the plaintiff's being a sovereign prince, it would 
have been improper to demur to it for want of parties, (the members of 
the Board of Control.) It is not easy to know what account it seeks with 
respect to the agreements of 1781, it states, that Lord Macartney 
was impowered to receive the revenues; as to tlie second agreement, 
it states that the Nabob waste be restored on the payment. of r cer- 
tain sums. It contains no statement of the final setueinent. JfiU^i^ 

sovereign 
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1799. totereign power was really coming to this country, and suing for jiiaticc, 
* _r-\ -f ^ >t would be incumbent upon him [^] to state his whole case to iliow 
The Nabob what was the object of the agreements, to enable the Court to direct 
of Amcot each an account as would meet the case. 

^6^"'^ The judgment on the plea has not touched on the merits of the 

^^. record. 

Yi^iry; Thf same answer may be given to the Question, why an action ahonid 

r ^191 1 ^^ ^ brought, as to that why a bill should not be filed. 

With respect to giving security for the payment of coatat and of the 
balance ; the Court has required of foreigners security for coats ; bitt 
there is no instance of security for a balance, though it is not to be 
doubted the Court would find no difficulty in ordering it where the case 
reouired it. 

The judgment when pronounced, must be as compulsory on the plain- 
tiff as the defendant, for the defendant might file a cross bul, and put the 
plaintiff in the situation of a defendant, and might stop the pro^eding 
on one bill, till the other was answered. 

But suppose the Court to order security to be given for the payment 
of the supposed balance, that would not discharge the person ; and then 
there would be this difference between a sovereign prince and a mene 
alien, that the plaintiff (in the second cause) swearing to a balance, would 
be entitled to a writ of tie exeat regno. This would be the case o£ $m 
aKen friend. Would it extend to a sovereign prince ? 

If such circumstances of inconvenience arise in every step of the 
proceeding, it shows there is a principle on which the Court cannot 
proceed. 

The turn of the argument has been, tliat the Eoit India Company ar^ 
not sover^gns. We do not contend they have all the attributes af 
sovereignty. It is sufficient for us, that they can make treaties as to their 
territonal dominions ; and supposing the charters do not give them such 
[1^192] fiovereignty, [*] as to make treaties dejure^ if a sovereign prince enten 
into contracts with them as sovereigns, he can have no other remedj 
than such as arises out of the contract. If the parties treat each other, as 
sovereigns, it will not be material, whether the East India Company be 
really to be treated as a sovereign or not. 

For the purpose of making peace and war, fcederal negotiations wm 
necessary ; and unless the legislature have mistaken their power, tliejr 
certainly have conferred such powers on the Company. 

The Court will examine the charters. It cannot but take notice that 
the East India Company is a part of the public, and of the history oT 
that Company's transactions ; but, if it takes notice of the facts on the 
record, it will appear that they have been in the habit of makings treatieit 
whtdi constitute a state of peace or war. 

If, afler they had treated in the character of sovereigns, they had dis- 
covered that they had not that character, and had applied to the courts 
of the Nabobs might he not have said, ** I will not consider what yop 
'' really are, but the agreement must be understood to give the remecUei, 
*< only, which arise from foederal agreements, if you have dealt as sove- 
^' reigns and are not so, that will not give you a right to sue in the mv- 
'' niapal courts ;" and this would be a full answer, if the agreement was 
of a fcederal nature. 

Under Uiis agreement, a considerable debt is allowed to have accnisd 
from the plaintiff to the defendants. If the Company could state a ifi- 
sonable apprehension that this debt would not be paid, tliat iroald be 
sufficient to entitle them to retain any balance they mi^bl have jm dbi^ 
hftods. All ^e writers hold, that one state may .retaio what is jlu(ili> 
another state, if they can ahow a xeasonable appr^naiQiiy that iiiwill k^ 
, used -to their detriment. But is the EaM India CcofMnf to J&sdom 

this 
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thtt Court M the grounds of this apprehension ? The legislinture lias 1^9$, 
placed them in a situation that has made it'impossible to do it : the otr- *- , -^ J » 
cunistances are such as ought to be kept secret. Th« Nam^ 

[*] With respect to the agreement of 1781 , it grew out of an alliaocey ^ Aimjm 
and the Court will take it for granted, that alliances are political alliances. oftM^ 
The troops were paid, and the war managed by the East India Company, j^** ^^H. 
and from thence the debt arose, so that the answer itself shows, that the ^^^^ 
agreement was relative to peace and war. It was agreed that the'Com- r •igg i 
pany't servants should be let into possession of the revenues (among 
other purposes) to provide for their common defence. If this was a 
fcedenu agreement it must be like the case where individual rights are 
affected by fcederal agreements ; they end with them : yet feeder^ agree- 
fnents are competent to dispose of individual rights. 

With respect to Penn v. Lord Baltimore, 1 Vesey, 444, a distinctioo 
was taken there, that the parties were both individual subjects of this 
Goontry. 

By die agreement of 1785, it is more clear, that the transaction was 
relative to their territorial possession, and therefore clearly in the nature 
of a foederal treaty. 

Could the Company apply here for an account of the rents of the 
Nabob's territorial possessions, or could it be in the contemplation of the 
parties, that treaties respecting their territorial dominions should be 
carried into effect by courts of justice ? On the contrary they must have 
considered them of such a nature as only to be carried into execution 
by force. 

One does not know how to compare this with cases determined by the 
Court, that there is a policy which prevents wages relative to a state of 
war. But the circumstances of this case deny, at every turn, that the 
action can lie. 

We do not dispute that an alien may sue, but though a sovereign prince 
may in some cases sue an individual, yet where one sovereign is dealing 
witn another sovereign upon matters of sovereignty, no cause of action 
can arise from those transactions. 

We do not mean to deny the positions of the writers, as to the failure 
of justice being the legitimate cause of war : but is there a failure of 
justice? It is not fair to say, there is a failure [^] of justice, where the [ ^194 ] 
party applies for it in the wrong place ? If the East India Company is 
to be treated as part of the delegated authority of the state, then the 
state is bound to do justice to the Nabob, and the proper officers of state, 
upon proper application to them, will discharge that duty. On the other 
hand, if it be uie effect of their treaty, that the Nabob is only to look to 
the East India Company for performance of it, there is no failure of 
justice^ if he has no other remedy. 

As to the necessity of making all peaceable applications before re- 
course u had to war, that is the doctrine of the authors, as to reprisals. 
But the question in the present case is, Whether those applications are 
to be in this court ? 

It is impossible to say, that in 1781, at the time of making this treaty, 
the Company were not sovereigns competent to make peace and war. 
•The king, bv his charters, and the legislature, by the acts of parliament, 
have treated them as such ; can they have a power of making peace and 
war without having the power of making treaties incidental to the peace 
and war so made ? If so, the war once made must be eternal. They 
therefore, have all the powers incidental to those of making peace 



Ib aomeef the original charten^ it is true, the Company was coni> 
ttdered as a mere tn^g company ; but, in olliers, the Crown <with 
Ike jMent of the other bniBch^ of the Legislature) has given them the 

power 
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179d. power of making peace and war, and of poeseaaini? territories wbich niajr 
*^ _ ^ _' be acquired by the war, reserving to the Crown the dominium directum 
Hm Nawi of all their tem'torial possessions. This is the general tenor of all the 
tif AmoOT charters and acts, except where a particular control has becm inter- 
posed. 

The next question is, Whether the treaties in question in tlie came 
are not treaties respecting the public business of the contracting parties? 
And this appears from the subject-matter of all the treaties. 

Then, with respect to the point of inconvenience — that argument 
arises to a much greater height in this than in any of the cases cited.— 
£ *195 ] There is no case where one sovereign power treating [*] with another 
sovereign power, can afford that transitory matter of suit, which gives 
rise to actions in courts of municipal jurisdiction. But there may be 
instances where a sovereign may sue an individual, even on matter 
arising out of a treaty, as m the case of tlie Brazil wood ; but suppose 
that had been cut under the authority of the King, could the King of 
Spain have sued the King of England in his own court ? Could he have 
a petition of rij^ht ? Can any foreigner have that petition ; which depends 
on the right of the subject ? 

' In the case of the King of Spain^ it was against an individual ; but, 
in fact^ it is only a solitary case, where the right was not objected 
to, and the argument upon it in the books affords no light upon the 
subject. 

The case mentioned of the King of Prussia was the case merely of 
a personal right. 

AH the property of the King, here, is held to be jure corona^ and 
held hi his character of king. 

With respect to the nature of public treaties, Burlamaqui, in his 
second book upon Political Law, chapter the ninth, makes the distinc- 
tion, <* we understand, by public treaties, conventions which can no 
*< otherwise be made than by public authority, and which sovereigns, 
*' considered as such, make among themselves upon matters directly 
*< interesting the state : this distinguishes them from conventions ; not 
** only from such as are made bfy individuals between themselves, but 
** from those contracts which sovereigns make relating to their private 
" affifurs.'' And Vatel, b. 2. c. 12. treats particularly on this distinction. 

It is certainly very true, that individuals derive rights from pubUc 
treaties ; such are those derived under the commercial treaty with 
France: and it is certain that courts of justice will look to tliose treaties 
as the rule to be followed in the cause ; but those treaties are, from the 
nature of the subject, to be carried that way into effect, — they must 
be enforced in the municipal courts of the contracting parties : but it 
is competent to the sovereign, at any time, by different treaties, to vary 
the rights of individuals. 
[ *196 ] [*] As to neutral subjects suing in our courts : — that arises from the 

necessity there is that, in every country, there should be a Jorum, in 
which the neutral subject may assert his property in the captured ship. . 

On the ground of general inconveniences : — if the Nabob and the 
Company have acted towards one another as sovereigns, they have 
assented, between themselves, that the municipal courts shall not de- 
cide between them. Suppose the East India Company were now suing 
in the Nabob's court, would it be reasonable, or would the arguraeal 
be endured, that they were individuals who had represented thenMilvei» 
and acted as sovereigns ? Consider the nature of the contracts thenir 
selves — Suppose tl^ East India Company were to declare war agaast 
the Nabob for the breach of the contract, could that be considered as 
a fraud upon the agreement ? • 

What remedy can there be ify upon taking the account, there shoaM 

be 
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hnfce in favour of the Company ? Against the per«>n of ilie j ]jp y.^ , ^ 
here can be none : with respect to a private alien, the Gcgurt «- „^i^ ^ f; 
mforce a security, and compel the production jof? boojcs.^d Th^^JiHit 

5 court of civil jurisdiction cannot give a complete remedy, |hat ^g»ft* * 
tly shews it was not intended to refer the execution of the agree* j^ -^eolit^ ' 
tneir authority. 

Court acts on this transaction, it must act on the territorial pos- 
of the Nabob ; though it is said, on the other side, that it itt 
ct on the territorial possessions of the Company: but it impo9- 
' this Court to act on the territory of a sovereign prince. Can 
ect an account of revenues of the Carnatic, and how those re- 
have been applied, and whether they have been properly ap- 
^ecause, if improperly applied, they might have a right to have 
funded ? 

how can it be a reproach to the justice of a court, that it does 
ertake that which it cannot perform ? And that, too, in a case . 
Che parties to the contract must have known, at the time pf 
it, that it could not be carried into execution here? • 

i^ith respect to the Board of Control, they have a power of send- [ *197 ] 
srs to the servants of the Company in Indian as to all matters 
and peace, and touching the civil and military government of 
tUh territories in India, It cannot be argued that they have no 
ty over this case, because it does not relate to the territory ; or 
n'ecy may not be necessary in the conduct of these transactions, 
question is, whether this is matter relative to the civil and mili- 
jvernment of India, the King must decide whether it is so or 
Suppose the East India Company willing to give the discovery 
, the Board of Control may say, it is a matter that requires se- 
and bring it before the Council Board. 

lere is a ground of policy that a wager shall not be laid as to the 
e of a country, it will be extraordinary if the Court will direct 
ount of the revenue of a country. If two states assign the portion 
articular revenue for a given purpose, that cannot give a right to 
the quantum of that revenue in the court of a third person, 
as argued, that although the Court could not specifically perform 
reement, that would be no reason against its entertaining the suit. 
ms to be the strongest reason that, if it cannot carry the agree- 
nto complete execution, it will not compel the payment oi the 
» which is the consideration for it. 

pose the Company had information that the Nabob would not 
n his part of the agreement, and that it would be necessary to 
38session of his territory, would the Court say the Company must 
eir debt, and leave it to the Nabob to perform his part ? ^ ^* 

1 Commissioner Ei/re (during the argument) asked, whether it 
een considered as the duty of the Court, wherever there had 
mutual transactions, to decree an account ? He observed, that, 
early transactions, it appeared there had been a debt acknow- . 
[ Jon the part of the plaintiff, and provisions had been made for 
[uidation of this debt: that, by subsequent transactions, the 
lad been encreased, so that it was probable the balance in the 
flTs favour could be but [♦] small. But, in the event of the ba- [ *198 ] 
turning out the other way, it was doubtful what the Court woi^d 
«isidering all the inconveniences of this case, or whether it ougl^, 
guch circumstances, to grant an account. 

mentioned a case of Shertnan v. Sherman^ 2 Vern. 276.f where> 
} ground of inconvenience^ the Court had refused an account. . i 
, S^atford mentionei a case of Sturtr. MdKst,^ Aikyins^ 610.» 
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where, accounts being very much entangled, the Court dismissed tke 

bill. ; r* 

And this day (28th January) the Lords Commissioners being remiiideA 
that this cause stood undetermined, .; vr-.t- 

Lord Commissioner Eyre said, they would certainly not leave it -td 
be re-argued, that he meant to have given judgment lA^ it moiNf*0k 
length, but that the bill must be dismi^ed. The circumstance of tli^^ 
East India Company consisting of subjects of this kingdom, had neChing^ 
to do with the matter : the Nabob treated with the India Compms^mm 
with an independent sovereign. He said further, that the Court ooA" 
sidered this matter independent of the opinion of Lord TAtiriovs as 
their determination went on the facts disclosed by the Company's last 
answer, by which it appeared, that the whole was a political transadiDii. 

BiU dismissed: (9) 

(3) The plaintiff appealed to the House 6f Lords, but on the day when it stood tat 
hearing the Directors of the Eatt India Company received an account of his daatb: 
which ended the cBspute. See the report 2 Ves. jun. $2, The plaintiff, it appears, bad 
also, previously, presented petitions to the King in council, and the two Rouaea of 
Parliament without effect. Vide 2 toL Hargr. Jurid. Argum. 375. 



The Lords Commissioners this day resigned the Great Seal, which 
immediately delivered by His Majesty to Alexander Lord Lou^' 
borough^ Lord Chief Justice of the Common Pleas, with the title of 
Lord Chancellor. 
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A person who 
Is master of 
both funds 
charges a debt 
whicli was 
personal on the 
real estate, his 
heir shaU not 
have it exoner- 
ated by the 
personal 
estate. (1) 



[♦] Hamilton against WoRLOY[LEy] and Ux. 
(Reg. Lib. 1792. A. fol. S6^.) 
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JOHN WORSFOLD, being seised in fee of an estate cMeAU^^ 
Ashes in the county of Surrey ^ made his will bearing dateioitr 
time in the month of June, 1736, and thereby bequeathed a legacjfW 
600/. to his daughter Elizabeth Rouzier^ and after several other beqtieiti^ 
devised all his messuages, lands, tenements, and hereditaments wfait^ 
soever not otherwise disposed of, including the abovementioned estat^' 
to Johannes Worsfold his only son and heir at law, to hold to bfOt 
his heirs and assigns for ever, subject to the payment of all his debtt 
legacies and annuities thereby given ; and he gave all his personal esttfe 
to the said Johannes Worsfold^ and appointed him sole executor. 

John Worsficld died some time afterwards leaving Johannes Wor^M 
his only son and heir at law, who proved the will, and entered iot^ 
possession of the said estate called High Ashes, and all the real txA 
personal estate of the said testator, and held and enjoyed the' same tit 
the time of his death, which happened in August, 1761. 

Johannes Worsfold (the son) in order to secure the pajrment of tiif 
legacy «f €00/. to his sister Elizabeth Rouzier, which then renittse^ 
unpaid, by indenture of mortgage, bearing date 15th Ma^, 1761, if^ 

(1) See Lnwson v. Hudson, antea, I vol. 58., Duke of Ancaster v. Ma^, ibU.iii* 
Earl of TnnkervUle v. Favpcet, 2 vol. S7., Tufeddett v. Tweddetty ibid: 101. 158., BOI^ 
hurU T. IKaitir, ibid. Wi^ and the £ditor'i notci. - 

. citing* 
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inier alia, that the legacy of 6001. still remained unpaid, and 
the said Johannes Worsfold had taken upon himself the burthen 
sxecutorship, and a memorandum of the lOth of October^ 1743, 
lad been signed by the said Johannes Worsfold and his sister 
^ Rouzier, thereby agreeing that he would secure to her the 
t of the legacy), demised the said estate called High Ashes to 
1 Elizabeth Rouzier, her executors^ administrators, and assigns, 

term of 500 years, subject to redemption upon payment of the 
a of 600/. with interest at four and a \iB\i per cent, and the 
>venant8 for payment of the principal and interest were therein 
I* 

laid Johannes Worsfold being seised of the equity of redemption 
said estate, made his will bearing date the 9th of December, 
md thereby (inter alia) devised the said estate to [♦] the said 
th Rouzier during her life, and after her decease, to Johannes 
^ and Richard Rouzier, her sons, and their heirs for ever, as 
in common, and appointed her, and Evershed Haynes executrix 
3Cutor of his will. 

codicil dated 30th February, 1761, the said Johannes WorsfoUl 
1 several devises in the will respecting other real estates not now 
;ion. And by a subsequent codicil dated 5th o^ August, 1761» he 
i all his freehold estates in Ewhurst to be sold immediately after 
:ease, and the monies arising therefrom to be applied in the 
t of all his debts of what nature or kind the same should consist at 
h, and also the legacies given by his will, and funeral expences, 
bate of his will and codicils, and all other expences relating thereto, 
the trust thereby created, as apprehending nis personal estate not 
ear sufficient for discharging the same, and in case there should 
money remaining, which should so arise from the sale of the said 
after such payment and applications, then he thereby gave and 
thed such remaining overplus money unto his sister Ann WorS' 
>r her own separate use and benefit, and in case the monies to 
rom such sale should not be sufficient to answer the purpose 
id, then he directed certain copyhold lands to be sold for the 
rposCf and in case there should be any overplus money, so arising 
) thereof after payment of all his debts, legacies, and other out- 
as aforesaid, then he bequeathed the same unto and among all 
icea, the daughters of Evershed Haynes, to be equally divided 
an them, and iji case such copyhold lands should nut be sufficient, 
e directed the sale of other copyhold lands for the like purpose, 

case there sliould be any overplus money afler payment of his 
&c., he gave the same to his saiu nieces as aforesaid, and he di*- 
^ that all the rents and profits of the said estates should be taken 
tceived by his trustees and applied in the payment of his debts, 
!9, and other disburements incident to the execution of his will, 
I considered as assets fur that purpose. 

Xestator Johannes Worsfold died the 9th of August, 1761, 
[t revoking his will and codicil, otherwise than as aforesaid, and 
t altering the devise of the estates at High Ashes, in his tvill, as 
recited. 

Elizabeth Rouzier and Evershed Haynes proved the will and 
Is ; and the personal estate of the testator not being nearly suf- 

for the payment of his debts and legacies, they sold the real 
I of the testator particularly devised by his last codicil, for that 
ie, and applied the monies arising from such sale in the manner 
ly directed, and it appeared by the answer of the defendants 
If and wife, the personal representatives of the said Elizabeth 
^f that all the monies arising from the sale had been ejbhmuted 
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Cases Argued and Determined 

for such puq)os€, except a small overplus of 93/. which was afterwards 
paid over to the testator's nieces. 

Elizabeth Rouzier also entered into possession of the estate at HiA 
Ashes so devised to her for life, and subject to the aforesaid mortgage for 
600/. and continued in the possession thereof, till her death. 

She survived Evershed Hat/nes, the other executor, and died in Jum, 
1785, witiiout having paid otf the aforesaid mortgage; she made her will, 
dated the 27th of Mai/, 1782, and thereby gave the aforesaid legacy or 
principal sum of 600/. and the interest which would be due thereon^ unto 
her nieces, and appointed the defendants, ^or/(>y and wife, executor and 
executrix thereof. 

Upon her death, they proved the will, and thereby became the legal 
representatives of the testatrix Elizabeth Rouzier, and of the testator 
Johannes Worsfold, and thereupou the said mortgage term of 500 years 
vested in them. 

John Rouzier and Richard Rouzier, the devisees in remainder in fee 
of said mortgaged estate, died in the life-tinae of Elizabeth Rouzier un-* 
married and intestate, and upon the deatli of the survivor Mary HamS* 
ton the late wife of the plaintiff, became seised of the said premises as 
heir at law. 

The plaintiff and his wife afterwards levied a fine thereof to the use 
of himself and his wife, and the survivor of them in fee. She died in 
1782, and upon the death of Elizabeth Rouzier in 1785, he became ab- 
solutely seised. 

[*] The plaintiff insists that the mortgage for 600/. which was made 
thereon by the said Johannes Worsjold, ought to be paid and satisfied 
out of the real and personal assets of the said Johannes WortfiM, 
and the term of 500 years assigned to him; and the bill prays the 
usual account of such assets and that the mortgage debt may be paid 
thereout. 

Mr. Solicitor General, Mr. Mansfield and Mr. King, contended, 
upon the part of the plaintiff, that this was a new case, and did not M 
within the principle of Evelyn v. Evelyn, 2 P. V/ms. 659., or any sub- 
sequent cases : 

That the testator, John Worsfold, had not directly or specificallj 
charged his real estates with the payment of this lefi;acy of 600i(* they 
were only intended as an auxiliary fund, and in case his personid estate 
was insufficient: that Johannes Worsfold the son was the universal 
legatee of his father, as well as executor ; that he had assented to this 
legacy, and had paid his sister interest for it for some years previous to 
his executing the mortgage. This estate could never be considered as 
a trust fund, for the payment of any debt or legacy. He became per- 
sonally liable to the payment of the legacy, and Elizabeth Rouzier might 
have succeeded in her action at law against him for the recovery of it* 
In case of a devastavit or bankruptcy of the party, it would have been 
proved as a debt within the bankrupt law. It was only converting it 
into a debt by the choice of the parties, and merely a personal co- 
venant of the party. Supposing he had died intestate, his assets would 
have been liable. 

The legacy was originally a charge upon both funds ; and as to the 
executor throwing it upon the real estate, it did not make it a charg^ 
upon the land : he was master of both funds, and merely meant this 
mortgage as a personal security for the legacy. 

The language of the second codicil of Johannes ^Forj^/rf plainly im- 
ports that he considered this as a personal debt, and payable out of 
his assets : by the word " all my debts," &c., he must mean to include 
this debt : the reciuls in the mortgage deed, and especifdly, tb|it pf !»* 
haxfing taken upon himself the burthen of executorship, and calling hiw- 
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dtor, shew, [*] that he treated this mortgage merely as hisper- 
uritv of the payment for the legacy. 

Tyd^ and Mr. Finch^ (for the defendants Worloy Sf Ux.) ad- 
hat the son Johannes Worloy was the devisee both of the real 
mal estate ofJohn IVorsfoldy but contended that the 600^. was 
ntS) if not primarily, a charge upon the real estate, the land 
de by the testator a fund for the pajrment of the legacy, though 
might be eased against the residuary legatee, in case the per- 
its had been sufficient for the purpose, of which there is not the 
^ment in the pleadings, or evidence in the cause ; yet it should 
as to disappoint the specific legatee, as in Rider v. Wager, 
u 328. At this distance of time, it may be fairly inferred that 
*e no, or but trifling personal assets oi John the father, and that 
iant as a charge upon his real estate. As tO' the recitals in the 
!, they tended to prove nothing more than that Johannes Wors* 
icted as the executor; and the term ** burthen'* related not to 
, but to his having proved the will, and acted in the executor- 
here is nothing in the deed to show that he considered it as his 
debt, and as to the covenant Jbr payment, it had been deter* 
Duke of Ancaster v. Mayer, (ante, vol.i. p. 454.) Lavoson and 
(Ibid. 58.) and BMin^hurst v. Walker, (ante, vol. ii. 604.) that 
not operate to make it the personal debt. As to the language 
dicil of Johannes Worsfold, he could not mean that this debt 
3 included in the words, " all his debts," as it appeared by the 
f the defendants, and would turn out to be so upon an account 
whole of the money arising from the sale of his estates was 
d in the payment of them, except a small sum of 93/. and that 
bt of 600/. had been included, most of his other debts must have 
unsatisfied. 

reply, it was contended, that tliis was not a charge inherent in 
e ; that it was never considered as a trust fund ; and that the 
mce of the executor having mortgaged this estate, as a security 
00/. could not make it Jiable, so as to compel the plaintiff to 
urn onere. In the cases cited, the land was the original debtor, 
resent, it was the personal debt of the son, who had both [*] 
his disposal, and had thrown the security upon the real merely 
»wn convenience, and, as he might think, for more effectually 
the debt to his sister. 
'JhanceUor. — 

round of the plaintiff's claim is founded upon the equity of this 
hich enables a devisee to have an incumbrance upon the estate 
3d as a debt payable out of the personal estate : the extent of 
: can never go Airther, than as against the heir, the devisee, and 
luary legatee. It cannot interfere with any other creditors, 
3r pecuniary legatees ; no other creditors are affected by it, for 
!^ourt can never mean to extend this principle of equity further 
letween those parties. 

tuation of the plaintiff is this, the 600/. was considered as a per- 
bt of the mortgagor, for unless that proposition can be made 
ground fails. Johannes Worsfold was entitled to all the real 
onal estate of his father ; the real estate was made subject to 
s made in favour of his daughter : the father died in 1738 : at 
[i, Johannes being so entitled, might or might not pay this 
)ut of this or that fund, as he and the legatee might agree : no 
:ould call upon him for any application of the personal assets. 
the complete master of both funds, and might resort to which 
^d to pay this legacy ; and if he chose it, he undoubtedly might 
5 real estate liable to satisfy this demand. Five years after the 
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deatli of the father in IT^S, an express agreement was entered into be^ 
tween him and his sister the legatee and her husband^ by which he stipu* 
lates to make a specific charge upon a particular part of old Johns estates 
in her favour for the security of the payment of her legacy. The mo- 
ment this agreement was reduced into writing, there was an end to 
the personal claim ; the party could not have filed her bill in this court 
for an account of assets and payment of her legacy, no action at law 
could have been maintained ; the personal estate is discharged from the 
demand, and the party has agreed to take a fresh security : no step, 
however, at that time was taken to complete this agreement, it was 
merely an imperfect document, signifying an intention to execute a 
mortgage, but in 1761 this original agreement was completed by mort- 
gaging the [*] estate for tlie securing of the payment of the 6001. ex- 
cept Uiat it was so far varied, that instead of another estate, which was 
first intended, being so charged, as it was found inconvenient for that 
purpose, the before mentioned premises were inserted in the deed ; he 
also chose to throw the mortgage upon this estate, recollecting that he 
had at that time devised it to his sister for her life, and afterwards to her 
ttoo sons. 

A subsequent codicil made afler this transaction takes no notice of 
this estate, though it revokes other devises in the will, and he ihereh^ 
directs those estates, so devised, to be sold for the payment of his debts, 
apprehending his personal estate would not be near sufficient for that 
purpose. 

Afler these transactions, no person had a right to call upon Johannes 
Worsfold for the application of the personal estate : he had made it 
completely his oton, though prior to 1743 there might have been a per- 
sonal claim against him : but afterwards there was a dear bargain between 
the parties, to the extent of the 600^. as a real security, and he chuses, 
for the substance of his mortgage, an estate devised by him, for the 
benefit of the mortgagee and her family. Am I to suppose, that the gene- 
ral purposes of his will would be forgotten, and that he merely intended 
that his other estates should be sold for the purpose of carrying into ex- 
ecution that prior agreement, and paying ofi^this debt, and that he meant 
by << ail my debts" to include this demand ? It would be too extrava- 
gant a supposition : it must also be observed, that the party herself, 
though privy to all those transactions, and though she survived her 
brother a considerable time, never showed any intention of resorting to 
his assets, or ever took any steps for exonerating the estate ; she died in 
178^, and this suit was not instituted till some time after her death. 
Under these circumstances, the plaintiff has not any right to have thi$ 
estate exonerated of the 600^., and with respect to any enquiry as to tlie 
application of the assets of these parties, it would, at this distance of 
time, be perfectly inconvenient as well as nugatory, to direct it. There- 
fore the bill must be dismissed with costs. (2) 

(2) The Lord Chdncellor ** doth declare that the pkuntiff is not entitled U> the rdief 
*' prayed by his bill, and therefore doth order that the plaintiff do pay unto the de- 
" fendants their costs of this suit, to be taxed* &c. And by consent of all parties, by 
** their counsel, it is ordered that the plaintiffs do pay the shares of the principal sum of 
** 6001. given to EKxabelh Bouuer by the will of John Worffhld, and secor«l on mor^ 
'* g*^ upon the estate in the pleadings mentioned, and the interest thereof, belonging ta 
** the defendants Z.H^.,iV.^., and ^.^., to the said defendanu respectively, &c." KU 
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Testator gives 
a residue to A, 
for life, re- 
mainder to B» 
for life, then 
to be divided 
among his 
(testator's) re- 
kuiofu ; this is 
ft mere in- 
testacy, and 
goes to the 
relations at 
the death of 
testator. (1) 
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[*J Masters againsl Hooper and Others. 

(Reg. Lib. 1792. B. fol. 209. b.) 

JONATHAN HOOPER, great uncle to the plaintiff, made hi« will, 
dated Februaiy ifth, 1756, and thereby gave, to his uagrateftil 
nephew, WiUiam Hooper, one shilling ; he then gave to the son of the 
said nephew 100/. and his silver watch ; and to the sisters of his said 
nephew, and to o^Jbers of his nieces and great nieces, Maughters and 
grandaughters of his younger brother WiUiam, who had oied in his life- 
time,) several pecuniary legacies ; and having also given several dia- 
ritable and other legacies, and appointed Edward Smith executor, he 
disposed of the residue as follows : '^ All the rest and residue of my 
*' estate, the income and interest of which I give and bequeath to my 
nephew James Hooper, of Yeovil (the son of his eld^r brother, who 
had also died in his life>time,) during his natural life ; and, after hit 
decease, then to descend to Jonathan Hooper, (the son of William, 
to whom he had given Is.) my great nephew, during his natural life; 
and, q/ler his decease, then the rest and residue of my said estate to 



« 
it 



it 

it 



be divided amongst all my relations, share and share alike,'* the tes- 
tator died soon afler making the will, and Smith renouncing the exe- 
cutorship, letters of administration to the testator were granted to James 
Hooper the nephew, and first residuary legatee for life, who possessed 
himself of the personal estate, paid the debts, Sfc* and received the in- 
come of the residue until the 25th of June, 1787, when he died, having 
appointed Jonathan Hooper (plaintiff's brother, and who was the -next 
residuary legatee for life in the testator's will) his executor, Jonathan 
then entered into possession, and took the income of the said residuary 
estate till his death, which happened 27th of MaVf 1790, having made 
his will, and the defendant John Hooper (his nepnew) sole executor. 

On the death of the last-named Jonathan Hooper the residue became 
distributable. \ 

The bill stated the family of the testator to be as follows : that he had 
only two brothers, James and William, who both died before him : that 
James left only one child, James, the first residuary legatee for life: 
that William left four children, [*] William (to whom the testator left 
1*.) ; Rachael, who married William Clarke ; Mary^ who married W'd" 
Ham Gerrard; and Jane, who married William Clyde; and all the said 
nephews and nieces survived the testator, except Jane Glyde, who died 
before him; that James, one of the nephews, afterwards died sansisMtie; 
that William afterwards died, leaving Jonathan Hooper, (the second 
tenant for life of the residue,) the plaintiff, Elizabeth Masters (formerly 
Elizabeth Hooper), and Frances Hooper, who intermarried with Thomas 
Hooper, and is since dead ; that Rachael Clarke, a niece of the testator, 
died, leaving the defendant William Clarke and Francis Bartlet, her 
only children : that Mary Gerrard, another niece of the testator, also 
died, leaving the defendants John Gerrard and Rebecca Simkins her 
children, and defendant William Gerrard (her husband) is her admi- 
nistrator : that Jane Glyde, the other niece of the testator, (who di^ 
in his life-time), lefl three children, the defendants William and John 
Glyde, and Betty Crooker : that the plaintiff has issue the defendant 

(1) Vide Doe v. Lawsotif 3 East, 278. &c., Pope y. Whitcomhe, 3 Merir. 689., Bajfntr 
V. Mowbray, antca, 3 vol. *J3'Ut with the dues there cited, especially Whithonu t. Harm, 
'2 Ves. 527., (Uodingc v. Goodvnge, 1 Ves. 231. and Siippl. 122., Smith t. CamfkA 
19 Ves. 400. and Coop. Ch. Ca. 275. 

Wittiam 
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fViUiam Hooper Masters; and her sister Frances left the defendant .179S* 
John Hooper and Elizabeth Terrell her only children. y - ^ _' 

The bin further stated, that the defendant John Hooper is admini- Mastiks 
strator de bonis non of the original testator : that Jonathan was personal against 
repcesentatiye of both James and fVilliam, and entitled to their shares Hoore*. 
or the personal estate of the testator ; and the said Jonathan^ hj his 
will, gave the share which he took under his father William in thirds ; 
dne-third to the plaintiff, one-third to defendant William Hooper Mas* 
ttrSf and the other one-third to trustees for Elizabeth Terrd for life, 
for her separate use, and, after her death, in trust for all her children 
iiving at her death. The plaintiff, therefore, claimed under the said 
win one-third of one-fourth of the residuary estate of the original tes- 
tator, being advised, and insisting that the clear residue of his estate 
oiight to be divided among the nephews and nieces of the said original 
testator who were living at his death, in like manner as if he had died 
intestate, and prayed an account, and that the rights and claim of 
the plaintiff, and other persons interested, might be established and 
declared. 

The defendants John Hooper ^ William Hooper Masters, John Terrely 
and Elizabeth his wife, by tneir answers, claimed in the same way as 
the plaintiff. 

• [♦] The defendants Clarke and Frances Bartlet, by their answer, in- C *^09 j 
sisted that the residue was (subject to the life estates) distributable 
amon^ such of the relations of the testator as were his next of kin at 
the time of his decease, except such as he intended to exclude ; and 
they insisted that James Hooper^ to whom the testator gave an estate 
for life in the residue, and William Hooper, to whom he gave Is.f were 
ipeant to be excluded ; and they submitted, that the only relations that 
tbe testator meant should take share of the residue on the death of his 
^eat nephew were Rachael, the wife of William Clarke, and Mary^ 
3ie wife of William Gerrard ; and that as Jane, the wife of William 
Glyde, died before the testator, her representatives are not entitled. 

The defendant William Gerrard claimed in nearly the same manner, 
and with the same exclusions, and to be entitled to one-fourth, as per* 
sonal representative of his late wife. 

The aefendants John Gerrard, George Simkins, and Rebecca his wife, 
and the defendants William and John Glyde, and George Crooker and 
Betty his wife, claimed shares as being some of the next of kin of the 
testator, at the death of the last-named tenant Jbr life, and also in ex- 
clusion of the representatives of William and James Hooper, 

Upon the cause coming on before the late Lord Chancellor, 2\9tJuly, 
1791, he referred it to die Master to take the proper accounts, and to 
report who were the relations of the te:}tator at the time of his death* 
^d who was so at tbe death of Jonathan Hooper, the second taker 
for life. 

The Master made his report, dated 7 th December, 1792, and thereby 
certified, that he found that the first-named testator, Jonathan Hooper^ 
died 15th September, 1756, and that his relations, then living, were 
James Hooper, (the first residuary legatee for life,) William Hooper, the 
({efendants William Glyde, John Glyde, and Betty Crooker, (the children 
of Jane Glyde deceased,) Rachael Clarke (since deceased), and Mary 
iferrard (since deceased) ; and he further certified, that he found that 
Jonathan Hooper, the last tenant for life named in the testator's will, 
4ied 27th May, 1790, and that the relations of the original testator 
then living were the plaintiff Elizabeth. Masters, (one of me daughters 
of William Hooper, the testator's nephew,) defendants John [♦J Hooper^ [ ♦SIO J 
and Elixubeth, the wife of defendant John TerreL (the only children of 
Frances^ tbe wife of Thomas Hooper deceased,) the defendants William 
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Chde^Jok^ Gl^f SLud B^iuCrookex f the defendants WiUiam Chrkf^ 
VLi^. Frances Barttei^ and tne defendants John Gerrard mA fUkcctL 
Simkins ; and he also reported what was the amount of the clear residue 
of the estate. 
The cause came on now for further directions, when \ 

Mr. Soiicilor General^ and Mr. Ainge (for the plaintiffs) ^ and Mr, 
Man^idd (for the defendants in. th^ same interest), argued kbat^ tli(^ 
word relations^ in a will, was always taken to mean the samQ;PQV5oiu|^ 
would take in the case of an intestacy (excluding the wife :) th^ U ^as 
not necessary to cite cases to prove that this was so^ wherever VtMre 
were not words of exclusion, and that there was nothing in t)i}s case t^ 
take \\ out of the rule : that here it would be contended, that the tes-. 
tator having given some of them legacies, would bar theni.fron^ takli^ 
the residue, and particularly that the giving the nephew 1<. would bar 
bis representatives ; but it would be in^wssible to argue this> as if he 
had survived the last taker for life» he must have taken a share of the^ 
residue : that there are cases where the gift has been to one for life». 
and then to the children, that the Court has said, only those living a| 
the death of the tenant for life should take, but that is only where words 
^re us^ pot so extensive bb relatiom, which has always been .held to 
relate to the death of the testator. 

Mu.Miiford and Mr. King, on the other side, mentioned Harding v. 
Glt^n, 1 Atk. 469., and Hands y. Hands, Rolls, 24>th January, 1782, 
(cited an^e vol.3, p. 69.) as. shewing that the relations living at the death 
of the last taker for life were entitled. ' 

. But Lord Chancellor held it a mere intestacy. (2) 

(2)' And declared that the clear residue of the said testator's personal estate be- 
queaUied by him to all his relations, subject to the life-interest therein of J. H» bis 
nephew, and J, H, his great nephdw/ bdongad t» such oC the said testator's next of ki» 
as were living at the time of his death; namely, J. H, ^ R. L. 
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Ex parte Brown. 

A PETITION to supersede a commission of bankruptcy, because it 
'^^ was issued against an uncertificated bankrupt. 

[*] Mr.Mansfield, and Mr. Cox, in support of the petition, cited Martin 
v. 0*Hara, Cowp. 82S. 

' Mr. Solicitor General and Mr. Cooke, on the other side, cited Exparii 
Solomons, 22d December, 1791, and observed, that by the bankrupt laws, 
the assignees are to pay the overplus, (if any), to the bankrupt or \m 
assigns ; and the question would be, whether the assignees under tke 
second commission would not be those assigns. The question in Martin 
V. Q*Hara, was not whether the commission itself was good, but whether 
the certificate obtained under it would discharge the bankrupt. The 
proposition as laid down, (that the commission is invalid) goes too &r; 
for the bankrupt may trade again, and if he gains more than ptm VtBt 
former debts, the surplus is for his own use. Trov^hlon ▼. vtUhgi 
QAmb.6S0, (2)] before Lord Camden. Second commissions havelMW 

(1) Vide Ea parU Martin, 15 Ves. 114., £r parU Crew, 16 Vef. S35., £a piirtf. 
Bmmmm, 1 Vet. ft Btames, IGO. 163. ftc. \{ 

(8) Lofd EldmC said, in Ex parU J/^r<m, 15 Vfs. 116.:^ <* With r«q»«^.to 
TWi^Aton ▼. GitUy, very great difficulties occur upon that case ; aod^4tboii|^ ^ ^^ 
the decision of Lord Camden, it has never been considered as of very bi^ «ptli(or|t}s. ,, 

sustained 
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sustained over and over again. During the whole of Lord Hardwicke't I79S; 
time, where there was a commission against partners, there might be a * r^ ^ "re * 
separate commission against the individual. So there may be two com- JSx paike 
missions subsisting at the same time against the same person. The case Baown. 
Ex parte Proudftfot, 1 Atk. 252, went on the ground that a bankrupt 
was incapable of trading : but that has been decided otherwise, Chippen' 
dale V. Tomlinson, 1 Cooke's Bank. Laws 459. Ex parte Cooke^ 2 P. Wms. 
500. 3 P. Wms. 23. 

Lord Chancellor. 

There can be no doubt. Lord Hardxvicke lays it down directly, in 
the case cited, that there cannot be a second commission during the sub- 
sistence of the first, but he would not suffer the creditors to quarrel with 
an act done by their own consent ; in that case, all the creditors came in 
and received the money. 

The second commission, during the subsistence of the first, can have 
no operation : both that and the certificate would be void at law. The 
law having vested all the bankrupt's property, and even possibility, in 
the first assignees, the second commission can have nothmg to operate 
upon. 

The suffering a second commission to go on, when under the second 
there can only be an account of debts, would be very improper ; if the 
second commission was not void at law, they could not stand together. 

Commission superseded* 



[♦] Wallop against Brown. t *212 ] 

(Reg. Lib. 1792. B. fol. 125.) ^^ FOruan^. 

IV^f R. MUford moved, that exceptions to the answer of the defendant. Cider that 

^^ Martha Brotv/i, might be referred to the Master, and that she theMntermi' 

(being in custody for want of an answer) might be detained in custody proceed on .^ 

exceptions to 
an answer put in by a person in custody for want of an answer, de die in diem^ but the defendant cannot 
be detuned in custody (IJ ; and the bill of costs must be delivered immediately. 

(I) 'Die existing practice seems to be, that if a party b in custody for want of an 
answer, either before exceptions, or after exceptions allowed, he is entitled to his discharge 
tijfon putting in his answer, or farther answer, and jtaying or tendering the costs of his 
contempt : with this exception, that if he puts in three insufficient answers he must 
remain in custody; and answer (as the phrase is) in vineulis. Until the fourth iniufficient 
answer f therefore he is to be released without waiting for the Master* s report ; even ^ the 
^tUnntiff has referred back, for insttfficiaicy, tlie answer ujton which he was discharged. If 
thai sbould be reported insujpdent the plaintiff* may take the defendant again under bis 
fanner process ; unless he has accepted the costs. If he has done so, he must have a new 
otdef ; which is, howerer, of course. See Bailey t. Bailev, 11 Ves. 151^ Child t. 
Brahson, 2 Ves. 11 Oi A plaintiff* seems rather hardly de^t with by such a pmctice, and 
it may be suggested whether it ought not to be corrected. // is very remarkable that Lord 
Loughborough did, on a subsequent occasion, when the principal case came on about s 
L alverwaras. 



after the Master had allowed tfte excej)tums, grant a motion that the 
ddcndant ^unUd be detained in custody until she had put in a full answer f and did not 
ivfigstf the application as stated by Mr. Brown, jtostea, 222, 223. , Vide Reg. Lib. 1792. 
a. ioL IS6* b* and the notes. The profession will find from Lord Coldtester*s report, 
•Ml., that Lord Loughborough was aware of Lord Hardwich^ decidoiu in ChUd ▼. 
Brabmm, 2 Ves. 1 1(X &c., since that case was cited : from which the Editor conoerrea 
that his Lordship considered the circumstances before him as formtog a suiicient«lki- 
ccptloa t» so ^ard a rule; so that it may be submitted auch a prccedekit migtit now^ 
Foiiaps, be justly followed in a like instance. 

U till 
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till the Mait^ made his report, and that \be Master might proceednfe 
die in diem. 

He said it might be objected to the detaining her in custody^ because 
she would have eight days to put in a further answer, and for this pur- 
pose referred to the printed orders 113, but he said that referred to 
the costs only, and he apprehended the plaintiff might refer exceptions 
immediately ; and it seemed a hard thing on a plaintiff, that a defendant 
in custody for want of an answer should be.discharged upon puttingjn 
ever so msufficient an answer; but whether she could be detained in 
custody or not, the proceeding immediately, was certainly proper. 

Mr. Lloydy on the otlier side, said, exceptions are never rererred im^ 
mediately, except in injunction causes. When exceptions are referred, 
the defendant has eight days to consider whether he will submit to 
answer them. As to the other part of the motion^ that riie may be 
detained in custody, it cannot possibly be granted ; she hasari^tto 
be discharged clearing her contempts. Where a party is; taken up fimr 
not imtting in an examination, he may move to be discharged on dear- 
ifig nis contempts. There is no instance of the party being kept iiifCiis- 
tody afler the answer or examination put in, and the contempts bebg 
cleared. 

Lord Chancellor ordered the Master to proceed on the exceptions de 
die in diem, but said he could not keep her in custody ; and that the 
plaintiff must deliver the bill of costs immediately. 
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£*J SooTT against Hough. 

(No Entry.) 

"VfR. Abbot moved for an attachment to take a defendant, the su^epna 
'^^^ having been served abroad ; and cited a case of Burke v^XKird 
Macdonaldfll) in the year 1780, where the like order had been made, 
and Lord Tnurlow thought the service of the subpoena abroad a good 



service. 



Lord Chancellor made the Order. 



(I) Bourke V. Lord Macdofwld is rqyorted 2 Dick. 587., upon which it is obsenr«ble> 
•tb^t, alUiough the opinion of the profession seenos at that time favourable to the practice* 
4hc ca$e itself is by no means a decision to estaUish it ; Mr^Dickins stating that Lord 
Tkurlow was dissatisfied, and that " the waiter droitped," Shaw v. Lindsay, therefore, 
(18 Ves. 49<>.) which was determined by Lord EkUm, upon the sujtpased auiharityoj 
JBaurke y- Lord Macdonald, is unsitpjwrted i and ojyeu to the dotdd thin emdenify enter- 
piined by Lord Eldon, 



M 'M'f 



fT^HIS day, being the last day of the Term, Sir James Et/rep Knieht, 
'- Lord Chief Baron of the Exchequer, took his seat as XK>rd Chief 
Justice of the Common Pleas ; and ^ir Archibald MacdomUd^ Kn^t, 
*His Majesty's Attorney General, was called Serjeant^ and took his seat as 
.X«ord Chief Baron of the Court of Exchequer : and, on the next day. Sir 
Mkn Scait was sworn Attorney General, and John MiUbrd^ ^sq., wa^ 
Appointed Solieiior Genertd,.and rec^ved the honor of K^ghthtod. 
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[♦] Pickering against Tlie Earl of Stamford. [ ^iVtl 

(Reg. Lib. 1792. B. fol. 239. b.) fndl^i!)"^*' 

RotU, 16th iV^. 

nPHE bill filed 7th April, 1792, by the plaintiff as nephew and admi- Bill, by next of 

* nifitrator of Peter Pickering deceased, nephew and one of the nexl Wn,forperionml 

of kin of the testator, prayed an account of the the personal estate which by^wteaT* 

the testator, Thomas WaUon, was possessed of, or interested in at the time Jwmtoa^^ 

of his death) and which had been possessed or received by, or by order, charitj. The 

or for the use of Marvy late Countess of Stainfordy or Henru, late Earl ^iU was dated 



of Stamford, in her right, in their respective life-times, or by George ! m/^^'- ^** 
Henr^t the present Earl of Stamford, since their deaths^ and particu* ^j 1^2 *^ 
larly of all such parts of the testator's personal estate as consisted, at the his Hono/ 



time of his death, of money placed out upon mortgage, or other real would not di»- 
•ecurities, and for an account of monies paid by the executors of the miss the bill, * 
testator, and that the legacies and bequests given by the said testator's ^^^t ordered 
will and codicil of any part of his personal estate which was invested in "n ^^^ 
any mortgage, or other real securities, to charities, or for any charitable cSrun^*" 
purposes, may be declared void, and the said last meotioned particulars stances, (i) - 
of the testator's estate may be declared to be undisposed of by the tes- 
tator's will, and that the same, or the remainder thereof, after contribu- 
ting rateably with the rest of the testator s personal estate, in payment 
of debts, funeral expences, and legacies, (other than the charity legacies) 
may be declared to be distributable among tlie next of kin of the said 
Thomas Walton, living at his death, (save and except his widow) as un- 
disposed of by the will and codicil, and that the same, together with the 
interest, Sfc, thereof, might be divided into three equal j)arts, and one 
of such shares be paid to the plaintiff, as representative of Peter Picker^ 
ing, one of the said next of km, and that the wife might be declared to 
have accepted the provision made for her by the will, m lieu of her share 
of the personal estate, and if the defendant should not admit assets of the 
late Earl and Countess, he might account, 8fc. 

For this purpose, the bill stated, that Thomas Walton, late oi Dunham 
JVoodhouses, within Dunham Massey, in the county of Chester, made his 
willy dated '22d i4tfgu^, 1754, whereby the testator, after giving certain 
particulars of his real and personal [^] estate to his wife, Mary Walton, |[ *215 1 
in satis&ction of dower or thirds, gave and bequeathed to his executors 
and- executrix 1000/. to be paid and applied to such charitable uses as 
he should, by any deed or writing, or by any codicil to his will, appoint, 
and in default of such appointment, to and for such charitable uses, to 
be founded, created, and subsist in the township of Dunham Massey^ as 
his executors should appoint ; and he gave the residue of his personal 
estate, after payment of his debts, 8^c. and afler payment of the expence 
of putting in a life in the room of his own life, in his leasehold estate 
held for lives, to George Earl of Warrineton deceased, Mary Countess of 
Stamford deceased, the Right Honoraole George Henry, now Earl of 
Stamford, (by his then description of Lord Grey) and the Honorable 
Booth Grey, for their own proper use and benefit, and appointed them 
executors and executrix of his said will. 

The testator made a codicil to his will bearing date 23d of August, 



^Nwnt 



(i) For the subsequent stage of the cause see 1 Ves. jun. 5S1. et seq. Upon the 
.f^AXtt of length of time affording a presumption to bar a donand, et e contr^, vide ibid* 
£. Ddortane v. Browne, antea, S vol. 633., with the Editor's notes, Jongt v. TurbetoiUe, 
and jtndreuf v. i^ngley, antea, 115. and 1S5., Berey v. JXmpoed, pottem, S57*, WhaOsy 
▼. fFhaffey, 1 Mtriv, 43$, ft f^,, CMmer y.JSradley, 1 Jwnh k Wslk. 51. 59, ftc. 
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1755) whereby (after several recitals, and particularly reciting the said 
residuary disposition) he directed and appointed that his executors 
should lay out and dispose of all the rest^ residue, and remainder of his 
personal estate in the townships of Dunham Massey, Botoden^ and Al^ 
tringhaniy in the parish of Btmden aforesaid, to and for such charitable 
uses, intents, and purposes, and in such proportions, manner, and fom, 
as they, in their discretions, should thuik fit, and the testator in every 
other respect ratified his said will. 

The bill further stated, that the testator died 6th oi February, 1757, 
without having revoked the will and codicil, without leaving any issue, 
and leaving the said Mary his widow, Joseph Walton the elder, nis only 
brother, the said Peter Pickering the only child of Dorothy the Ijnte 
wife of Peter Pickering deceased, his (the testator^s) sister, and Thonuu 
NeUdy George Neud, and Elizabeth Neild the children of Jane the late 
wife of John Neild, the only other sister of the said testator, (which said 
Dorothy Pickering, and Jane Neild, died, living the testator) hit, (the 
testator's) next of kin, him surviving. 

The hill then stated, that the testator's personal estate, at the time 
of his death, was very considerable, and that the Countess of Stanford 
alone proved the will and codicil, and that she and her husband Henry 
late Earl of Stamford, possessed themselves [*] of the personal estate 
to a large amount, much more than sufficient for payment of debts, le- 
gacies, 4rc., including the charitable legacies, and that after pa3rmeiit 
thereof, there remains a very considerable residue. 

It stated the death of the late Earl of Stamford, having appointed 
the Countess his executrix, and of the Countess, having appointed the 
defendant the Earl her executor, and that he had since proved the will 
of the testator Thomas Walton, and had possessed himself of the per- 
sonal estate of the Countess, and of the said testator, that Booth dr€y 
had never either proved or acted. 

It then stated the particulars of the personal estate of the teMtor, 
and contended that the pecuniary and residuary bequests given Jbry the 
will and codicil to the charitable purposes, so far as the same jfect, or 
purport to be a disposition of any particulars of the said testator's per* 
sonal estate as were out at interest upon morteages, or ecfier real 8ec»' 
rities or security, are and were, by law, null and void, and that such 
particulars, after contributing rateably with the other general personal 
estate of the said testator, to the payment of his debts, legacies, (other 
than the charitable legacies, Sfc) together with the interest, Sfc* thereof 
are distributable among the testator s next of kin (except his widow) ac^ 
Cording to the statute of distribution, as being undisposed of by the 
will and codicil. 

The bill then stated, that the widow had accepted the provisioot 
made for her by the will, the death of the several of the next of kin, 
living at the time of the decease of the testator, and who were their 
representatives, in order to shew who were now entitled to distributive 
shares, and claimed one third of the residue, as representative of Peter 
Pickering deceased. 

The defendant, the Earl of Stamford^ by his answer, admitted the 
will and codicil, and the death of the testator, and that he left a widow 
and Joseph Walton, his brother, surviving him, but as to the other ports 
of his family, denied any knowledge. He admitted that Lady Stwtffkrd 
was the sole acting executrix, and said that she had kept a book con- 
taining regular accounts of her executrixship, and that he had ifone the 
same since her decease, and referred to sucn books, and seated the ac- 
count [*] of the personal estate of the testator, as appeared by such 
book, and it appeared by such books, that th^e was a considerable 
sum secured by mortgages, and further said, Cbat the said Mary late 

Countess 
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Couni^s oi Stamford, conceiving that the reiBidue of the testiitdlr's per^ 
aonal estate was applicable to charitable purposes, applied the intete^t, 
and part of the principal sum of 7560/. in building and erecting a cha- 
rittr-«cho<^ and school-house, caHed Seamdn^s Moss School, in* Dunham 
MuteVi and that the books contained an account of what had been ex- 

nled thereon, and set forth the state of the account at the' death of 
y Siam/hrdi 10th of December, 1772, and said he then undertook 
the management of the trusts, and stated the application theredf, and 
submitted to account for the same, and submitted to the Court, whether 
the bequests made by the said testator's will and codicil of any part of 
hiB personal estate ought, at this distance of time, and afler the same 
hare been applied to the charitable purposes mentioned in the testator's 
€sodicil, to be called in question, and whether the debts, ^c, of the 
testator ought not to be paid out of such part of the testator's personal 
estate, as was invested on mortgages or oUier real securities, before any 
other part of the personal estate, so that a larger fund may be lefl to 
answer the charitable intentions of the testator. 

It appeared in the cause, that, at the time of the testator's decease, 
his next of kin was his brother Joseph Walton, to whom he left by his 
will 51*, and Peter Pickering his nepnew, to whom and his sons he gave 
1500/. Thomas Neild his nehpew, to whom he gave 300/., Georgia 
Neild his nephew, to whom he gave 300/. (the representatives of these 
were before the Court.) Margery Neild, his niece, to whom he gave 400/. 
(who is supposed to be dead, but no account can be learnt of her,} 
Elixabelh Neild his niece, to whom he eave 400/., (whose representatives 
are before the Court) ; Frances Neild hi6 niece, to whom he gave 100/. 
and Jane Neild his niece, to whom he gave 50/., (these two last were 
supposed td be dead, but no account could be obtained of them.) And 
the testator gave to each of his executors a pecuniary legacy of 200t:, 
but generally, and not as executors; and devised the greatest patt of 
hit^'feal estate to Lord Stamford and Booth Grey. And it further ap- 
peared that at the time of his decease^ there was 6345/. of his personal 
estate^' out on mortgage^ of which 2000/. is still on the original 
laeitgage. 

f{*J Mr. Lhydy Mr. Mitford, and Mr. Pemberfon, for the defendants, 
thue executors. 

'This bill ought to be dismissed immediately. At this distance of time*, 
,the next of kin cannot come for an account; it is to be presumed that 
they have released. The distinction between personal estates secured 
by mortgages, and general personal estate, arid that the former cannot 
be given to charities, was well known at the time of the testator's death. 
The Attorney General v. Meyrick^ 2 Vesey, 44. had been determined 
long before, so that it was not only well known by lawyers, but in the 
neighbourhood where this cause arises : therefore it is to be presumed^ 
that the next of kin, who have all legacies under the will, knew their 
eight* Yet they stood by and permitted the executrix to build a school, 
at a very great expence, on the presumption that the whole of the per- 
sonal estate was applicable to the charities. If the application should 
be now declared to be void, the building will be useless, for want of a 
fiRKl to support it. It would be unconscientious now for the plaintiffs to 
claim the property. If any enquiry is ordered, it should be, whether 
tile persons ^o were the next of kin at the testator's death, and who 
were all of age, did not consent to the application. There are many 
csieB in principle applicable to this, and which decide that a court of 
equity will not entertain stale demands, which this certainly is. Earl of 
Pan^et v. Windsor, 2 Vesey, 483. Smith v. Clay^ Amb. 645. (ante, 
vaikiHfk. 637* n*) Earl of - Dehrairte v. Bra^vne (antcy voi.iiu p. 633.) 
/-i ^' Attorney 
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1793. Attorney General t. Earl of fVincheUea {nntet vol. iii. p. 9!S.) Jome t, 

TutbervUle (ante, U5.) - ' ; 

Mr. i/ar^W<0, for the representatives of the Widow. ^ ** '"'•■"" ^' ' ' 
No length oT time or acquiescence can substantiate a disposilldb orif ' 
ginally void by statute: even the express waiver of the n^^t of Idn -^ 
wouldoperate nothing in such a case. Suppose an infbrnlittfoii IurI Meii 
filed by the Attorney General j immediately after the death of 'the tiMa-' '' 
tor, could the charity have been established as to so much of the 'pcfi)* ' 
sonal estate as was out upon mortgage ? Certainly not. No aet of tiie. 
parties could make that legal which was originally otherwise. Th^ ciuMr | 
cited do not apply. . - ' ' 

f*] Mr. Gronamy for the other next of kin. 

If this question was new, the disposition of the mortgages mcmt farre 
been held to be clearly void. The Court is now called upon to say, 
that, from length of time, the disposition must be considered as good« 
and much has been said on the presumption of the consent of the next 
of kin ; but this is a case where no presumption can apply. 

Mr. Selwwiy in reply. — The simple question is, whether, from the 
length of time, the plaintiff is barred, or whether there is any equicjr 
arising from that circumstance. I contend there is not, and that no en- • 
quiry is now necessary. 

This day his Honor gave judgment to the following effect ; 
Master of the Rolls* — 

This bill is filed by the representative of one of the next of kin of the 
testator, who died so long ago as 1757» and the bill is not filed dP 
1792 : this is almost ground enough, of itself, to say, there shall be do 
decree. In a common case, certainly such a suit could not be sustained^ 
there must be very special circumstances to induce the Court to enter- 
tain it. 

In this case, Walton y the testator, by his will dated 22d August ^ 1754, 
gave a legacy of five pounds to his brother, and legacies to all his nett 
of kin. He then gave 1000/. to be applied to charities, and gave the . 
residue absolutely to his executors. By the codicil, he converted them 
into trustees. It was contended, that they were only converted into 
trustees, so far as the property could be applied to charities : but I am of 
opinion that construction cannot prevail: but that they must be cofl^ 
sidered as trustees as to the whole property. A very considerable part 
of the property was invested on real securities. The tilistees hate' 
acted have very honestly and faithfully, in discharge of the trust* Bi^^ 
it has been discovered, says the plaintiff, a few years ago, that a liu^/ 
part was on real securities, and, therefore, as to that, tiie executors 
were trustees for the next of kin. And it must be admitted, that, under 
the statute of mortmain, a bequest of money on real security to » 
[ •220 ] charity [*] is void, Attorney General v. Meyrick, 2 Vesey, 44«.: thefft- 
fore if the claim o£ the next of kin had been recently after the death 
of the testator, it could not have been resisted. The only question tf 
whether the demand now comes too late. It is contended, by the de-, 
fendant^ that the bill cannot now be entertained ; and certainly courli 
of equity are bound to set some limits to equitable demands, and to pi;o* 
ceed by analogy to the practice of courts of law, where they presume pajr 
ment of legacies, of bonds, and even of judgments, from length of.tune' 
Every inconvenience will arise here, that was meant to be prevented bf 
the statute of limitations. It is said no time will bar an equity: bttt 
that is not true ; though it is so of fraud. If parties are conusant if 
their rights, and lie by for a great length of time, and suffer other pes- 
sons to act as if those rights did not exist, they cannot be relieved. S# 
in the case of legaciesi though tliere is.no receipt, it will be presuoMd 

they 
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hey are paid, Jones y. Turhen»Ue.{2) Therefore if this wm a clear " 1799, 
ignt in the next of kin, which they might at any time have demanded, ^ . -Vn_^ 
hejT most be barred. But it is said, this is not that case, that die PicstBurs 
Mitiet were not apprised of the kw, and therefore their acquiescence • agpimt x 
Iocs not raise the presumption of a release. And before 1 determine '^.^l^^ ' 
hat the presumption does arise, I must be more fully acquainted with amom* -^ 
he nature of the case, and the circumstances of the parties. But it is 
irgued, that there could be no such presumption, because it would be 
Uefpd; but though it is illegal to give money secured by land to a 
charity by willf it may be legally given in the life of the donor ; there- 
bre it is not absdutely illegal. The question therefore is, whether a 
presumption arises, that the next of kin, in their life-time, (for they are ^ *'" 

ill now dead) conveyed their right to the trustees, or being apprised of 
their right, permitted them to apply the money to the uses of the 
:harity. It is true, this presumption may be rebutted. Courts of law 
ire much more liberal now with respect to presumptions than they 
were formerly. The question how far deeds may be presumed was very 
rally gone into, in a case of Reed v. Brooktnan^ 3 Term Rep. 151., 
where it is laid down, that letters patent,^ bonds, and judgments may be 
presumed from length of time and enjoyment. But upon this part of 
the case, I shall give no opinion at present. It is objected, that if I 
order an enquiry, it will go with a prejudice to the Master ; but I do 
not decide, that the bill is not, after all, to be dismissed, or that [*] the [ *221 ] 
presumption will not arise. By retaining the bill, I do not decide on 
this. I considered this point particularly in Curtis v. Curtis , {ante^ 
▼oLii. p. 620.) Facts may come out upon the enquiry, that may put 
an end to the question ; it may appear that all the next of kin did 
convey. I admit it would be hard tnat the next of kin should lose the 
property bv not knowing the law ; but if such a bill as this should be 
emertaineci as a matter of course, half the charities in the kingdom 
might be overturned. Smith v. Clai/i as reported in the note to Delo* 
ruiue v. Browne, (ante, vol. iii. p. 639.) is very strongly applicable to 
this case in point of reasoning ; it contains a ^eat deal of sound argu- 
ment as to the acquiescence of parties ; though I admit a res judicata is 
stronger Uian the cases which have been before the Court. The deter- 
adnatioas upon the Mortmain act, with respect to mortgages are a great 
refinement. There is a great difference between the wording of the 
•tatule of Mortmain and the Popery act of William 3. the construction 
of which is so fully gone into in Ropery. Radcliffe, (9 Mod. 171*) in 
tbit respect, for in that act, the words ''charge or incumbrance*' 
which are in the Mortmain act, do not appear. In Foone v. Blount^ 
Cowp. 464., it was held, that a charge of debts was not such an interest 
in land as to be void as to a papist. I do not think myself warranted to 
dismiss the bill ; though I wish I could lay down a rule that would en- 
able me to do so: for there is great inconvenience, from reasons of 
pablic policy, in retaining such a bill as this. If this had been land, 
and a fine had been levied, it would have barred all the world ; but 
b^iog an equitable interest, it is contended, that it is open for ever. 
Suppose debts should have been paid out of this part of the property, 
how am I to know out of what it was paid ? This is a great objection to 
this bill. Suppose the accounts and vouchers all to be lost : the next 
' of kin might lie by till there were no vouchers left. 

It must be referred to the Master, to take an account of the personal 
estate of the testator, come to the hands of, or possessed by the 
executors, and of his debts, funeral expences, and legacies ; and he 

(2) Jntea, 115. 
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must distinguish (3) what part of the personal estate was secured bj 
mortgage or other securities, at the time of the deatii x>f the testatoft, 
and he must also enquire, who were then the next of kin, and their 
ages, where they respectively resided, and when they died, and who 
are their respective personal [*] representatives; andal8ow4iethar«iyor 
what part or tlie testator's. personsJ estate has been applied, and in what 
manner, in tlie charities directed by the will and codicil ; and whetha 
the next of kin had any notice of the will (4), and when ^first, and 
whether they received thleir legacies under (5) it, and whether they or 
any of them released or relinquished, in any manner, their ahinres di the 
residue, and whether the widow accepted the provision made bythe wiB 
in lieu of dower, &c., and the Master to state any special ctrconistancef: 
and the costs, and all further directions must be reserved till «fter the 
Master has made his report. 



(5) The direction was merely that he should state what was the amount of tk 
tnUtor*s personal estate at the time of his death, and of what the same then consiMcd 
No entry appears as to the ages, &c of the next of kin, but the rest of the decree, as abore 
stated, is in substance correct. R. L. 

(4) « and codicil." R.L. 

(5) "them." H. L. 



JJncofn*s Inn 
HaU, 19th F«6. 

Practice as to 
expunging im- 
pertinence. — 
CosU. 



MuscoTT against Halhed. 
(Reg. Lib. 1792. B. fol. 1^.) 

Ti/TR. SCAFE moved, on behalf of the defendants, that the sii 
^^^ cleik ( 1 ) with whom theemended bill is filed, may attend the Master 
therewith (2), in order that the Master may expunge such part-thereoC 
as he has reported to be impertinent; and that it be referred baick to 
the Master to tax the costs of the reference, and that the costs, when 
taxed, may be paid by the plaintiff. 

He stated, as the ground of the motion, that on the 15th of Nanemher 
last, an order was made, whereby it was referred to Master JSoniet, to 
look into the plaintiff's amended bill, and certify whether the same'Wtf 
scandalous and impertinent. 

That the Master, by his report dated 14-th of this month, has certified 
that the plaintiff's amended bill is impertinent in several parts tiiereof 
specified in the said report. 

His Honor seemed to think the application very early, as it was with- 
out notice. 

By several Gentlemen, as Amid Curiae saying that, by die pradice, 
the defendant was entitled to it, immediately, after the report made, ts 
a matter Df course, his Honor 

Granted the BMtieii. 

(1) It is not the six dark, bvt the derk m entrt,- who n&w Mt$endM* See KimIumI^ 
Pract. I vol. 110. 

(2) The motion is entered in B. L. as being merely that it might be referred bade tP 
the Master to expunge the impertinence, and tax the defendant's costs ; which «* 
ordered accordingly. It is proper to state this point of fbrm ; since it is not utnsiM 

Jke six derk to attend, as stated by Mr. Srown : nor to specify who shali attend: iketm 
in court attending with the record as of cotirse. See Kewland'sJVaetice^ 1 voL ItO. 
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1793. 
[*] Wallop against Brown. [ *223 ] 

lVideS.C. 

(Reg. Lib. 1792. B. fol. 126. b.) T^J^^, "^ 

^ ° ' the Editor's . 

^^ note.] 

I7IFTEEN exceptions having been allowed to the defendant's answer, 20th Feb, 
^ and she continuing in custody for non-payment of costs, Mr. Soli^ Pkictica (1) 
citor General moved, tnat so much of the former order (vide ante, p. 212.) 
as directed her to be discharged on payment of costs, might be dis- 
charged ; and he cited Child v. Brabson, 2 Ves. 110. He said the or- 
der to discharge the defendant proceeded on the ground that the answer 
was full, and tnat, in this case, that was suggested ; and tliat, as the 
defendant was still in custody, no new process could be taken out. 

M.r,Lloydy on the other side, contended, that the consequence of 
the order prayed might be to keep her in custody a long time ; and 
that, in a case before Lord Thurtow, he had refused to keep a de- 
fendant in custody during an examination on interrogatories. The 
constant course of the Court is, that where a defendant is in custody 
for contempt, he is discharged on putting in the answer or examination. 

Lord Chancellor refused the motion (2), saying, the practice of this 
Court arose from analogy to that of the courts of law, where a prisoner, 
once supersedeable, always remains so ; and having once a right to go 
out, cannot be detained, except on a new cause. 

(1) 3fr. Brown has wholly mistaken this case; and the decision was directly the reverse, 
us already noticed by the Editor, antea, i2l2. 

(2) The Lord Chancellor did not refuse the motion, but granted it, and ordered that 
ske should be detained in the custody of the warden of the Fleet until she should have put in 
a^/uO and tttffident answer to the exceptions^ R. L. It appesrs that Lord Loughboromgk 
did, indeed, at first hesitate on the subject. Lord Colchester*B MS. note, which was 

taken in court on the occasion, is as follows : — 

• ... , 

** Wallop ». ^rownk. In Chancery, February 19th, 1793. 

" Defendant being in custody on a commission of rebellion, for want of an answer IVactice. »^ 

* pai m'faiier answer, and thereupon moved, that upon payment of costs she might be Answer. — - 

<< discharted. ' An insufficient 

** TU plaintiff obtained an order for the Master to proceed on the exceptions taken answer does 
<* to the k&twer de die in diem, and the answer being reported insufficient before she had not entitle de- 
«« paid her costs, fendants to be 

** liitford. Solicitor General, mored to discharge the former order, alleging, that the dischaiged horn 
** answer being found insufficient, the plaintiff had proved the fact upon which the process of coo- 
" order was nude, to be false ; and cited, Odld v. Brabson, before Lord Bardwicke, tempt. 
«« 2 Ves. lia 

** JJoyd on the part of the defendant, insisted, that defendant was by the former 
^ order entitled to her discharge upon payment of the costs, and that the process of con- 
** tflDopi ougjbt to be sued out de novo, 

** Lard Chancellor was at first of opinion, that the moment the fonner order was 

* obCaiiied, the defendant, upon payment of costs, was entitled to her discharge, and 
*< that some new cause was necessary to detain her : but after further consideration, 
*' especially as to the difficulty of serving the process of attachment^ &c. upon her, Tsh^ 
« btt^g already in custody.) He was of opinion that the CHrder must be discharged as 
*«pnqred.'* 
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1793. 

*- ' "^ MuNDY against Earl Howe. 

^^i^^jM. (Reg. Lib. 1792. B. fol. 808.) 

iilthough, 13 Y indenture tripartite, dated 7th January^ 1788» preTioui to tbe 

where fortuntf O marriage of Edtoard Miller Mundy Esq. with Georgiana Lady 

"?if*'*"n? • Dowager MiddUton, reciting the intended manriage, and Uiat she wm 

^fl^er) (in^ralia) entitled to 41,000/. consol. 3 o^ c«i^ Bank annuitiei, and 

with proriiioiis 40,000/. reduced Bank annuities, and haa transferred the same to tbe 

fornudntemmoe [*] defendants Earl (then Viscount) Hotoe, and James Mansfidd Ckad- 

that shmll not toicke Esq. since deceased ; it was witnessed, that the whole real tad 



be raised, but personal property of Lady MiddUton was vested in the said tnistees» in 

tSSTthtfetber ^'"*^ ^o*" *® said Lady Middleton, tiU the marriage, and from and after 

is of ability to the marriage, as to the said capitid sum, in trjyist to pay to, or authariie 

maintain the her to receive the dividends, Sfc, thereof for her life, to her aole and 

children ; yet separate use, and not subject to the debts, Sfc* of the said Etkn^rd 

where Uie Miller Mundv ; and, after her decease, to transfer and divide the furia- 

towj^a *^^P*^ ^""^ ^ dividends among the children of the marriage, if any, in 

second mar- such shares and proportions, and at such ages and times as Lady Mid' 

riage) was set- dleton^ notwithstanding her coverture, should, by writing, or by her 

tied to the use wil]^ api>oint ; and, in default of appointment, equally, at twenty-one 

^cl^^^^^jflJer y®*^ of age ; or in case of daughters, at twenty-one, or on their days of 

tothe^^dien »na"">age ; and if there should be but one child, then to such only Aild. 

of the marriage. And the said indenture contained a clause to the following purpose: 

making a pro- *' that it should and might be lawful to the trustees, and the survivor of 

vision for << them, and the executors of such survivor, and they were thereby 

"'•''Jjf *!•"{* . " authorised and reared, after the decease of Lady Middletony out 

llSlrt 5*the' " 0^ ^^^ dividends, 8^c. of the said funds, to pay for iA^ maintenanu 

fund, tlie Court' ^' t^nd education of all and every the said child or. children, for whom 

ordered an al- <' portions were thereby provideci, and until his, her, or thdr portioD 

lowance to be « should become payable, such yearly sum and sums of money ai 

"""r^iooj. 1 " ^^^^ ^® ^^ trustees should think proper, not exceeding the interest 

[ 224 J « Qf ^Y^^ portions ;" and, in case of failure of issue, in trust for Lady 

MiddUton^ for her sole and separate use, if then living, or, if dead, fix* 

such person, S^c. as she, by her will, should have appointed ; and in case 

of no, or an imperfect appointment, then the whole, or die part uaap- 

pointed, to her personal representatives. The marriage took efiect, 

and the plaintiff Georgiana Elizabethy an infant, is the only iasUe of tbe 

marriage. Lady Miudleton made her will, bearing date Ist of March^ 

1788, and thereby gave several legacies, and left the co-defiendanc, 

Edward Mundy f her husband) sole executor, but did not refer, by tbe 

will, to the settlement. Lady Middleton died 29th of June^ 1789, 

leaving the plaintiff, her only child by that marriage. The defendait, 

Edward Miller Mundjf^ proved the will, and James Mansfidd Ck&i' 

toickey the co-trustee with Lord Howey and brother to Lady Middletmh 

also died 16th o£ November, 1789, having made his will, and thereby 

left the plaintiff a legacy of 30,000/. 

[ •225 ] [*] Lord Howe having, by the death of Mr. Chadwickcr become the 

surviving trustee, the present bill was filed, praying that a new trustee 

might be added to Lord Howcy and the funds assigned, and proper 

allowance made out of the interest and dividends which had arisen ance 

the death of Lady Middleton, and which should arise from the ssid 

funds, for the maintenance and education of the plaintiff. 



n) Seethe Editor* t note to Hughes v. Hughes, antea, 1 vol. 387, with tbe casss tbcn 
adduced, especially Hoste ▼. Pratt, 3 Vw. 753. :^sson ▼. Shaw, 9 Ves. 285. 288. O^ 
▼. Btackimm, ibid. 470. Moberiey v. Turfon, 14 Ves. 499, 500, 5Q1, Ac. 

The 
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The defendant Mundy (the father V by his answer, admitted the facts 1793, 
stated in the bill, and said that he nad six children by a former wife ; *^ %^ ^ i^* 
but, nevertheless, he did not pretend to suggest that he was not of suf- Muitdt 
ficient ability, in point of fortune, to maintain and educate the plaintiff awtwMit 
in such manner as her fortune and expectations may require ; but sub- Eail Howi. 
mitted that, as an ample fund was provided by the settlement for the 
maintenance and education of the plaintiflT, it was the intention of Lady 
Middleton to exonerate him from all expence in the maintenance and 
education of the children of that marriage, and therefore was desirous 
that an allowance should be made out of the interest of the funds. 

Mr. Mansfield for the plaintiff, said, that the common case where a 
fortune was given to children during the life of their father was, that, 
although a maintenance was pravided by the instrument by which the 
gift was made, there should not be an allowance for that purpose, if the 
nther was of ability to .maintain the children: that here mx^ Mundy 
•dmitted himself to be of ability, but prays a maintenance out of the 
Aind settled upon the plaintiff. The present case was peculiarly cir- 
cumstanced, as Mr. Mundy derives no benefit from the fund which was 
secured to Lady Middleton and her children by Mr. Mundy, exclusive 
flf Mr. Mundy himself. 

Mn Attorney General and Mr. Sutton, for Mr. Mundy, admitted the 
rnle to be as Mr. Mansfield stated it, where the fortune came from a 
stranger, and the father no party to the deed by which it is given ; that 
there the Court will not discharge t!ie father from the duty imposed 
upon him by nature, of maintainmg his children. In such cases, the 
Buuntenance ordered by the deed has always been ordered to accumu- 
Ute for the benefit of the child. It has only been held otherwise where 
the gift of the fund has been to the father, cloathed with a trust for the 
[*] child. Making the father one of the trustees, has been held insuf- [ *226 J 
ficient to vary the rule, Andrews v. Partington (ante, vol. iii. p. 60.) 
Bat this is not like that case, it is not a-provision made by a third per- 
son, but by an instrument to which the father is a party, making a pro- 
wmoTk for the children of a second marriage, tne father having six 
children Kving by a former one. This is perfectly different, in as much 
as here it arises from the nature of the transaction, and the very words 
of the instrument. This was part of the contract between them. The 
trast was to pay the whole annual proceeds to Lady Middleton for life, 
and, ibunfediately after her decease, to be divided among the children 
of the marriage at twenty-one, which, though not immediately divisible, 
made diem vested interests in the children ; and then the trust went on 
to i^ply part of the interest of the shares to the maintenance and edu- 
cation of the children. The clause was therefore to have effect imme- 
diately : the payment was to be made half-yearly. Tlie first payment 
half a year after Lady Middleton % death, it therefore might be in the 
life-time of the husband, and was intended, as the husband was to 
take no beneficial interest whatever, to throw the burthen of the main- 
tenance and education on the fund. If this is the sense of the con* 
tract* it is impossible to apply a rule taken from cases of bounty to 
this case. 

Lord Chancellor, 

In this case the child is entitled to the whole interest ; but nothing is 
vested till twenty-one, or marriage. It is perfectly clear, from the 
eases, that where the fund is given as a bounty, notwithstanding a pro* 
vision for maintenance, Uie father, if of ability, must maintain the 
child (2) ; but in this case it is fart of the execution of the trust con* 
tmned in the contract. Thefamdy of Mr. Mundy umm in contemplation 

(S) But fM the note to Hughet t. Hugheh onUa, 1 vol. 987. 
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ai the time of this contract ; because there is a provision in the settle" 
menty that they shall take nothing Jrom Mr. Mundy hut by descent or 
gift. This ijoas a provision, made by contract, for the chUdren of He 
marriage tvith Lady Middleton, out . of property tohich, independent of 
the settlement, womd have become Mr. Mundy s. By thie setdement. 
Lady Middleton was left in full possession o^ the dominion of her own 
property, even against her own children ; and the trustees are required 
to apply, at a given period, a certain proportion of the interest as a 
maintenance. (3) The provisions of the settlement [*] were beneficial 
Xo Lady Middleton, and acceded to by Mr. Mundy. The Master must^ 
therefore, enquire what will be a proper maintenance (4) ; but I think 
there ought to be a direction (5) to diminish that allowance, in respect to 
the great additional fortune Mr. Mundy derivea from Lady Middldian* 

(3) The foUowiag is Sir J. ^meoirCs note of the judgment. 

** The Lord Chancdlort after argument, said it was clearly distingttishable fhmi llMit 
cases, which were gifts to third persons for the benefit of the infiuita* hut tiiat thb 
was die case of a contract made between the istermarrying parties, in constderatioa of 
the circumstances of Mr. Mundyt to enable him the heXtia to provide tot hia chfldroi 
by the first marriage, and for settling her fbrtune to her s^arate use, &e. wfaidi ina 
supposed amply ^i&dent to maintain the children of the second marriage. — -> Kefatad 
to the Master, to ascertain the maintenance from time past and to come.** 

(4) For the time pott and to come, R. L. 

(5) No direction of the kind appeara in Reg. Lib. 
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Though a gift 
of a legacy may 
release a debt, 
yet where the 
bond remains 
uncancelled, it 
must clearly 
express the 
intention so to 
do.(l) 



WiLMOT agatfisl Woodhouse* 
(Reg. Lib. 1792. B. foL276- b,) 

HTHE late Admiral Byron made his will, 12th of July 1785, nod 
,-*> thereby {int. alf) ^ave and bequeathed all his personal ^fstate not 
before by his will disposed of, to the defendant Sir John Woodhpuse 
baronet, in trust to sell and convert the same into money, and, as to 
the sum of 2600/., part thereiof, he bequeathed the sam^ in the words 
or to the effect following : <* As I have paid ^nd advanced considerable 
sums pf money for my son John Buron, and my daughter Lady «/ii/taia 
Mlizabeth Wifmot (meaning the plaintiff's wife» since deceased^ who was 
before the widow of the Admiral's son John Byron,) 1 direct that my 
trustees and executors sh^ pay,, within twelve months after my deat^ 
the sum of 2000/. part of the said sum of 2600/. to my said daughter 
Lady Juliana Elizabeth fVilmot," find made such disposition of the re- 
sidue of the said sum, as in the said will is conti^ped. 

Admiral Byron died about 1st April, 1786, without revoking his will, 
and the defendant proved the will. 

Dame Juliana Elizabeth fFi/mo/ died about the 12th of March, 1788, 
intestate, and the plaintiff procured letters of administration to her, and 
applied to the defendant for his said late wife's legacy under tfae will of 
her said father. ^ 

The defendant, finding that Admiraf Byron had, about the month of 
June^ 1782^ advanced (by his navy agent) to his said daug)ite|r </ti2!u»Mi 
JElizgbeth,, the sum of .800/., for which she. had entered (by her .^en 
juame of Juliana Elizabeth Byron) into a bond^ dated the 26th Jwu^ 
,1782, in the penalty ofieOQ/. fqr secvmty the saic\ sum of, 89(V,.,ji»^ 
interest, the principal and interest of which continues undischarged, 

(1) See Jeaeock v. Ftdkener, mtta, 1 vol. 295. 2 tiopcr on Xeg. 26, &c. 
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aod that, in or about the month of [*] Juti^ in that year, James Sykes, 
the navy agent of Admiral Bi^rorir advanced to the said dame Juliana 
Elizabeth fVilmot, the sum of 500/., for which the said dame Juliana 
Elizabeth (by her name o£ Juliana Elizabeth Byron) and her said father- 
in-law, entered into a bond, which wtts hitherto unpaid, insisted on de- 
ducting the said sums from the legiK:y of 2000L 

The plaintiff filed his bill stating these facts,, and insistizig. tliat these 
sums were advanced in small sums to his said late wi&, before her mar- 
riage, for hei support and maintenance ; and that thfi bequest ta her 
was intended, and that the same is, in equity, a release of the said debts, 
Ihe said Admiral Byron having expressly assigned as a reason fbc giving 
her only the siun of 2000/. and not making her one of his residuary 
iejg^atees with his other daughters, that he had paid and advanced to her 
considerable sums of money; and that the plaintiff did not know, till 
after the death of his wife, m the said bonds, or of any debt from her to 
ber &ther, or to the said James Sukes; and thai the concealment of the 
same from the plaintiff by the said Adoural Byron, if he intended that 
the plaintiff should be in any manner liable ta the payment of th^ same, 
was a fraud on the marriage- 
He further charged by his bill, as a proof tliat the said Admiral 
meant to make a provision for his said daughter on his death, that, upon 
his daughter's apprising him of the plaintiff's olfer of marriage, the said 
Adminu wrote a letter to his said daughter, dated about the 18th of 
December^ 1782, approving of the same, in which he expfressed himself 
as. follows : ** How much do I regret, at this moment, the not having 
it in my power to do as I cou)d wish on this occasion ; you know how 
I am circumstanced, but at the same time, if you are in any immediate 
** want let me know it, and there is nothing I will not do to assist you ; 
** the time tvill come when you iioill be much more at your ease.** Which 
letter had been shewn to the plaintiff, with the knowledge of the Ad- 
miral, by whieh means the plaintiff had reason to believe, and did be- 
lieve, that, upon the death of her said father, the said dame Juliana 
JSUsfabeth JVilmot would be entitled to some legacy or provision. 

The 4eien4ant, by hi# answer, admitted the facts, and submitted to 
the Court whether the legacy was intended as a release. 

[*] Mr* Mitford and Mr, Suttitnt for the plaintiff, contended that it 
was clear, upon the construction of the will, that Admiral Byron had 
intend^ his daughter should have 2000/. free from deductions. A will 
may operate as a dischfM'ge of a debt, though it cannot enure as a re- 
l^se. £Uiot V. Davenport, I P. Wms. 83,, where a case is cited from 
VemoQ {Galev. JAndo, 1 Vern. 475.) which is very strong to this point. 
The letter makes it mfu^ifes^ he intended some future benefit to his 
daughter. The letter was intended to be shewn to Sir Robert Wilmot. 
If the Admiral had intended he should be bound to i>ay the bonds, he 
would certainly have shewn them to him* The principle of Neville v. 
fViUdnson, (ante, vol. i. p.54'3.) applies to this: the principle of that 
case is, that, upon a treaty for m^riage, every circumstance shall be 
fairly stated. In this case she married a gentleman of large fortune, 
and would have been entitled to a considerable dower. The conceal- 
ment, therefore, was a gross fraud upon him. 

Mr. Mansfield, for the defendants, said, with respect to the 8001. he 
could not contend that there must be a release in order to discharge a 
debt, but that a will to have that effect must be clear, which he insisted 
it was not in this case. 

He objected to the reading the letter, as nothing could be read to 
explain a will but a testamentary paper. 

But Lord Chancellor admitted it to be read, to shew that the debt 
^as given up. 
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The counsel for the plaintiff, insisting that the cause ought to be re* 
ferred to state the transactions, and that an account ought to be tskea 
to ascertain the residue. 
Lord Chancellor. — 

I do not see what the result of tb^ entfuhy willbe. 
The scope of the words with which tie introduces the legacy an 
apology for gmng her less than he thought the prorbfons for tiii| <|her 
daue&era would turn out ; I do not lay any great stress on the amount 
of me residue, because a residue, from its nature, must be always un- 
certain* 

[•] I will leave the question of the 5001. only to the ehquiljr* and 
give my opinion now as to the 800^. Sir Rahert fVUmofs demand goes 
on two grounds, 1st on the letter, which is treated, not as explaining 
the will, but as a representation of the Lady*s situation ; with respect to 
this, a reference is made to the case of Nmlle v. Wilkinson to shew, 
what is clearly true, that where, on an original treaty of marrii^e, there 
is any fraud or misrepresentation on Uie subject, it shall bind the parties, 
as being etmtrafolem tabmlarum nuptialitm. But all those cases imply 
a treaty, and matters of agreement between the parties. In this case, 
the lady was abroad ; she was the widow of Admiral Byrorin eldest son, 
living upon her own establishment ; in this situation, previous to the 
marnace. Admiral Byron writes her a letter of civility and afiection, in 
which he regrets that he cannot do as he wished on tne occasion. But 
there is no treaty proceeds upon it with Sir Robert Wilmot, nor does it 
even appear that there was any communication of the letter to Sir 
Robert Wilmot. Then what was the transaction itself? Before Ad- 
miral Buron permitted the transfer of the debt of 800^. to his own ac- 
count, he took from his daughter, then Mrs. Byron^ a bond whicb 
shewed that he meant to keep up his demand on her for the money. 
2dly, Then take it upon the will; he introduces the legacy thiv, 
*^ whereas I have advanced and paid several considerable sums," i^c. 
It implies to be an apology for giving her less than he intends for his 
other daughters. But the question is, whether this amounts to a releaie 
of the bond. The inclination of one's mind certainly is, that, by these 
expressions, he did not mean to insist upon the bond. It is argued two 
wa^s, that he meant to release it, or that he had forgot it But his suf- 
. fenng it to remain uncancelled in his possession, shews that he did not 
mean to give it up. He might easily have shewn his intention so to do, 
by tearing off the seal. On the other hand, if he had forgot it, there 
was a total absence of intention with respect to it A gift of a legaqr 
may certainly be so framed as to be a release of a demand, but it must 
be clear. But this case can be raised no higher than an absence of id- 
tention ; and a mere absence of intention can never be construed into s 
release. My opinion therefore is, that the defendant has a ri^t to 
have the amount of the bond deducted. (1 ) 

(1) The decree was accordingly, R. L. 
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[*] FlTZHERBERT agaitut FiTZHERBERT. ^ tt^Sl ] 

(Reg. Lib. 1792. A. foU 654. entered FUzherbert v. Bateman.) JMK tMng for 

LofdCtoi- 

ON a bill to establish the will, and for an account of the property of ^\' 
the late Sir fVUliam Fitzherbert. Bart, one of the witnesses to the ^ ^^"^ 
will, being abroad in America, could not be produced to prove the will ; ^ dtoftxim 
and infants beine concerned, J3a f^SSit 

His Honor said, he could not declare the xoill tvell proved without all dedtfingthe 
the witnesses being examined (I); and that one of them being abroad, willi^ 
there must be a commission to examine him : but he could decree an proved, where 
account without declaring the will well proved. ^^|^ . 

Mr. Solicitor General said, that in the case of Potcd v. Cleaver^ {ante^ ^^^^^ ^ 
voL iu p. 4'99.) Lord Thurloiu admitted proof of the handwriting of the 
alMient witness to be read against a feme covert ; because she and her 
husband might have an issue to try the fact : but that it never had been 
done against infants. 

His Honor made a decree for an account, (2) without declaring the 
will to be well proved. 

(I) This prevails equally in depositions, and in a trial at law on an issue devUavU vd * 

flson, ^Ihe will it io be eUabUshed. See Pgfe t. Cook, I Vea. 177. Grayton ▼. AlkhuoHt 
3 Ves.454. Suppl. .785, 584, and Bootle t. Blundell, Cooper Ch. Ca. 156. 

(3) And for enquiries as to what real estate the testator died seised of, &c &c. and 
directed the Master to appoint a receiver, who, after paying the interest of any incum- 
twanotfi, was to pay out of the rents and profits, a rent-charge, and the interest of por- 
turns for younger children, &c. &c &c. The Court reserved ** liberty to the parties to 
** examine W» B.» one of the witnesses to the said testator's will, or to exhflHt inter- 
^ rogatories, and examine witnesses thereon, to prove any circumstances relating to the 
^ sttoatiOD of the said IT. JB„ and the difficulty or imprKticability of examining him 
** thereto* and to set down the cause for directions as to the tesUtor*s real estate as they 
«• should be advised." R. L. 



OxENDEK} Bart, against Lord Compton. [Pide&C. 

SVei,jitii.69.] 

(Reg. Lib. 1792. B. fol. 24S.) JLlMoiii** Inm 

Hatt^MarekS. 
A BILL filed by Sir Henry Oxenden^ Bart, as heir at law of J<An 



/1l 



his personal representative, for the value of timber cut down on the {^"^'* 

lunatic's real estate, by his sister, the committee, by order of this ^^^ 

<^0"^ Older of the 

The bill was filed in conseauence of the intimation of Lord ThurloWf Court, the pio- 

when the matter was on before upon petition, (see the case Ex parte duoekpoioiMl 

Bromfield, ante, vol. iii. p. 510.) ?^^Sl 

It was argued bv Mr. Mansfield for the plaintiff, and Mr. SdiciU»' H^wiS^ 

General for the de&ndant : but the arguments being nearly the same as bctwenhb ** 

upon the former occasion, a repetition of them here is unnecessary. nal and per- 



sentatives ; and] bill by the heir at law for the money, diimiwed. (I) 

(I) See this case in its first stage, antea, 3 voL 510, &c and 1 Ves. p. 459. (under 
the title J?r parts Bromfield,) with the Editor's notes ; and see the report upon die preMOt 
occaaon, 2 Ves. jun. 69, wldch it much prtferabU, Vide etiam 1 Fonbl. T.Eq. GO. 4SI. 
and Inwood V. TwinCf 2 Eden, Ca. Lord North, 148, &c. tt pottea, 397 to 407. and th« 
Editor's Kotes. 

The 



jQ Cases Arched anp Determined 

17d5. [*] '^^6 additional authorities mentioned were Awdley v. Atodleyr 

Wi'^ !■ ' 2 Vern. 192 ; Terr^ v. Terry, Gilb. K. 1 1 . and Beverley & case, 4 Co. 123« 

CAntNiixv b. where it is said, the committee is considered as a mere bailiff, and 

agpbttt cannot cut timber except for repairs, (see p. 127. b.) 

^^^^^' At the close of the argument. Lord Chancellor gave judgment to the 

L •3333 following effect- 

This is a bill filed by the heir at law against the personal represent- 
acive, fot the money arising from the sale of the timber. 

And the prayer of the bill betrays some doubt as to the act of the 
Court ; for it prays, that the personal representative may account for 
asseiCs^ ancl if there shall be sufficient to pay the debts, and there shall 
he so much over as amounts to Uiis sum, tkat it may be paid to the heiv : 
HO thaft it treats this sum of money as applicable to pay debts, and only 
desires that if there is more than sufficient for that purpose, it may be 
paid over« 

I caimoc discovefr what equity there is between 1^ heir and personal 
representative. Both are v<duBteers. Upon what gpound am I to male 
this conversion of what is now personid estate ? If 1 should retain the 
bill, 1 could not give the plaintiff the specific sum he would have had if 
the timber had remained uncut ; because 1 should give him a benefit 
that he could not, by any moral probability, have had, if it had net 
been cut ; as he has, in all moral probability, an estate which is the 
more valuable from the removal of the timber ; it being stated that the 
other timber would be hurt by its remaining : so that he would have not 
only the estate better by the removal, but he would also have the price 
of the timber. 

But it has been treated as in the course of orders in lunacy. I take 
the statute of Edward the Second not to be introductive of any new 
right in the crown, but to regulate and restrain the practice of treating 
the estates of lunatics, in the same manner as those of ideots» The king 
i» providerey to make provision for the lunatic and his &mily ; and to 
account for the residue. The expression without waste or destrudton, I 
think must be taken in its ordinary, not its technical sense. 

There are cases where cutting timber is not waste, as in the case of 
tenant in fee. 
[ *2S3 ] [*] In the case of a lunatic, the application of the estate should be, not 

only for his sustenance, but for his general benefit. In cases where 
the estate was in a train of management for that purpose, it would be 
the duty of a manager to continue that train of management which 
the lunatic had himself followed whilst sane, or his ancestors before 
him. 

The custody of lunatics is not in this court, as such : it is vested in the 
cr<fwn. That branch of the prerogative may he exercised by any qfficer 
his majesty thinks Jtt ; it is orainarUy delivered to a great q^cer of state, 
xvho IS not necessarily the keeper of the great seal. The committee is, 
rightly enough, considered as a bailiff, removable by, and accountable 
to the officer to whom the care of lunatics is entrusted. The warrant 
conveys no jurisdiction, but only a power of administration. If there is 
any error or abuse> there is an appeal to the king in council, as appears 
by precedents. 

In the series of orders made in lunacy, there is one prevailing prin- 
ciple, that is, that the sole object in the view of the administrator is die 
interest of the lunatic ; as to the estate, the advantage of the owner, 
without regard to the interest of the persons who may take it after 
%ikn« (2) 

(S) Vide Jjamr aHa) JBt jmrte Bakery « Vtt. 8. Exjxfrte Fktcbfir^ HfkL AS7,4S8. 
JBxjHarteJDiJis, 8\ea,7d. £9 jntrie Hastings, 14 \es, 182, &c. 




IK THE Court or CfiAKcfikV. ggg 

if it were otfaerwisey there would aSways b^ ah euiuli^tibn b^t#e(^ti 
the p^refons to succeed, which would Tery much embarra^ the f^dmtni- 
strator. If the personal estate was the larger part of his property, the tH^vmtv 
next df kin would contend for a strait allowance, to enlai^ge the persotml dgah^ 
estate ; the heir at law would contend for a larger one ; or vice versd. ^^^ Conft&i^. 
The consequence would be a continual balance of solicitations ; if an 
action of trespass was to be brought, the next of kin would oppose the 
expence being paid ; therefore, the administrator ohly considers the in- 
terest of the holder of the estate. 

if the succession could be taken notice of, there must be orders to - 
the receiver to keep separate accounts of the real and personal estates ; 
but there never was an instance of an order to the receiver to keep 
separate accounts. There would be instances of accounts of repairs of 
the real estate, paid out of the personal estate, which would never pass 
without opposition. In the case of Mr. Newport*^ lunacy, not an order 
passed without opposition. [♦ j So improvements have been ordered to [ ♦234? 3 
be made on the real estate out of the personal, without any enquiries as 
to wKo would be the personal representative ; and the heir, after the 
death of the lunatic, must be let into the estate, without making any 
allowance for the improvements, 1 Vern. 262. In collieries, how many 
questions might arise between the heir at law and the personal repre- 
sentatives, as in the case I put of erecting a fire engiii^, if it were at a 
^eat expence, the next of kin would oppose it ; if at a small expence, 
the heir at law would oppose it. 

If those ideas were suffered to float about whilst making these orders, 
the interest of the lunatic would be committed in fkvour of those who 
have no presetit interest. 

What then is the duty of the administrator? To administer the 
estate tanquam bonus paterfamilias , for the benefit of the owner ; con- 
sidering no further than the interest of the present possessok' ; but always 
with this guard, that nothing extraordinary is to be done, biit What 
is required by the interest of the prbprietoir. The [ikymfetit of debts 
i^ cLn obvious case, in which the funds must be applied as it is best for 
Uie owner. 

The order made in the present case was perfectly right in itself^ it 
was for the advantage of the lunatic and of the estate. The tittiber in 
the state in which it is described ought to be cut. It Was & fair fruit bf 
the estate, then mature ; instead of being waste and destruction to cut 
it, it would have been waste and destruction not to have cut it. The 
Chancellor, on application, Wbuld not vary or add to this order. Sup- 
pose Beveriey*^ case to be right, and that the administrator has only the 
poweV of a bailiff. Suppose a bailfff had cut the timber, attd it was 
become part of the personal estate ; could the heir, after th'e death of 
the lunatic, have any remedy agailist the personal representative, though 
he ^niight perhaps maintain an action against the bailiff? 

Exptirte Grimston, is ft case where the p^rtoit^l elftate had beefn i^- 
jpBed ror the benefit of the real estatte. The m'dr^gages had been paid, 
oy order of Lord Northingtony m the life of the lunatic, out bf savings 
or the real estate. Afler the death of the lunatic, another mortgage 
wBk fiaid off. Lord Northingtdn had ordered it to be for the beheik of 
a^ tcbI estate. Upbn an [♦] appHdttion to L6rd Ap^eif^ he'dfedscrt^ [ ♦235 ] 
it to be part of the personal estate. . There was a petition to reheat this 
prder, whjch came on hefore LoVd ^mUy^ at his house, assisted hj 
XrOrd Chief Justice De Grey and Mr. Baron Smuthe^ The Juc^es dif- 
Hfredi Mr. Baron Smythe thought the last orcier right; £ord dhief 
' Jtii^ce De Grtif thbught the hdr at law ini^i to liave tht benefit of *he 
'te^lietttion bf the p'ersotid estate in e^totreraddh 6f &e t6al. Lord 
Jaathurst agreed witn Lord Chief Justice De Grey: the question oT ju- 

risdlcUoYs. 



•335 Casss An6tj£D akd 0£i*ermin£d 



ITSi^ YMteMn* wer t^ former order was waved. He was of ppuudn iliyBe 

^— ^^HM^ the lidii^^^iKerdaed oirer the estate of l&e lunatic, existed belbfe the 

OwMiir ttiltute. That the eatate waa to be preserved ^om destriictioB ; but 

^M^t^M . that the ruling principle is the benefit of the lunatici* In J^ord ^"Vi*^ 



f Lord Ckancdhr TttA this case ftom » MS. iioC«» wbicfci hb Loidiliip liaot 
obUgiqg)/ commuiiicfaed to the leponer^ 

Mr. BBunm Smutke* 

I think the order of July 1771 perfectly right; and that the two onlers of Lard 
NoHkmgjtont if not manifestly erroneous, are clearly defective. 

It is a principle not only as to lunatics, but in£uita» that no part of their prapM^t 
during their incapacity, can be changed to the prejudice ef the successor. This priiidpis 
.la proved by many cases. 

It would not only be of prqudice to Iq^l representatives, but in caae of a witt 
before the lunacy, which is not revoked by the lunacy, if the personal estate shovld, 
during the lunacy, be diminishfd, the legatees and even the credilora might eoAfc 

Tlie case of I<ord A»nandalet in S Vesey, 2f61, is very strong to prove tfaia prinripla, 
partioalady. io that point of the jurisdiction over the money produced by the compalkd 
Hale after the lunacy. So Degge^s case (a) is very strong to prove the prino^le ; aad 
thoelSDre the general rule being very dear $ I should coiu&dcr the deviation finaps il* in 
t|M| case, as a mere omission in the order. 

. .^Fheiydartopayoffthemongageu not substantially wrong ; Ibr the recovery «ff llis 
JiiQacj is never desperates but it is wmog in the conaequcace deduced finaaa ll» as t»tiis 
aoccaawy; tha lunatic not haviag reooveied. 

Ihe acts of pariiament compelling sales proceed on this principle ; for there is usud^ 
, n provision that the money shall remain real estate : where it is omitted* the Ccmrt, as in 
Lord Annandak*^ case, have added it. 

An objection has been made, that the chancdlor had no Jurisdiction to alter the 
order of his predecessor. That I think of no consequence, for the prerogative b ocan- 
mittedi ironi one chancellor to another, and this is properiy the act of the crown, by 
its officer. 

It b no objection either, as it seems to mci that the parties are not bound by the bondi^ 
thmr having been given up ; for the duty remains 
. Lord Chief Justice J9«(;;f^'-- 

I am under di£Bculties, for thb b a new point, fmd there are no direct precedents. 
, The let. Questioa b as to the jurisdiction. •— 

The precedents seem sufficient to warrant it But Lord Coke in the 4 In a t it ute, wgp, 
UHB.king had not thb prerogative when Magna Chatta passed, nor whco Mraeian wmie ; 
but hadit when Briiton wrote ; he cites Fkta v. The Mirror for this, 
f Whether thb arose fitna Mag^ Ckaria^ or fiwm sane non-«iisteat statute, the tight 
ili the crown existed prior to tlM statute 17 j6d S., and thb abo appears fioiD tte 
jtf the sftatttta, kabei firomdero, ^v. ; and the whole of the etatute b cahmlafed to 
and' define rights in the crown, and not to confer new rights upon the crownf 

(a) E* parte Soioir Dxogb. 

, Mr. Ikggfi'^ estate at ModethaU^ in Stajordtkire, was held of the Bishop of IMd^/kU, 
by a.ftcclioiid leese for three lives: and one of these lives dropped iU'the year 17i7* 
^aud thereupon the committee of Degge'n estate, i^lied by petition to the then Lmd 
CkaneeUor, and obtabed an order dated I5tii jitiguMt 1747, that he should be at Ubailly 
to renew the ssid lease, and to pay the fine and charges of the renewal thereof out ef 
the said lunatic's personal estate ; but if the said lunatic should happen to die dtoiBg hb 
lunacy, then hb Lordship did further order, that the remaining interest in the ssid 
new leaae, after the determination of the two lives then subsisting in the thsa piessot 
lease, should be considered as part of the said lunatic's personal estate, for the beaefitof 
. the next of kin. 

Pursuant to thb order, a new leaae was taken, and a new life added to the twia sar- 
vivin^ lives in the fimner lease, and the fine and eharges thereof were paid out of ths 
lunatic's personal estate^ and were allowed to the committee in hb eccount of the huis- 
tic's tftstVi 

^ Another of the lives in the old lease dropping in the yeer 1764, an order waa, oa Ifcs 
1st of u^i^iut 1764, made by the then Losrd CkoneeUowp tot the renewal of the lease tbcs 
su^rti^g, and that the fine and chaigea thereof should be paid out of the eaid Inaalk*! 
I^erional estate s and that if tiie said lunatic should happen to db during hb lunacvi Ifct 
mtercst i^the new leasee during the life then to be addedL as well as the new life eddedb 
the then jpresitnt lease, should be considered as part of the lunatic's personal eatateftrlfct 

bcaefit of hb next of kin* 

Ts 



Rse, [2 Ves. SSL] Lord HarMekel*^ considfred the.fmMlttce 
estate in Scotland, as personal estate here} and referred it.le 




ifider, tberefoA, liow Lord .^ToiiAij^/tffi^s ordert stand. The estate is to be pre- • LifA QwufclWf • 
ma waste and destruction. This is to be understood with great latitude, for the [ *296 ] 
le lunatic is the first object ; on tfab ground, the case of repairs stands, the pay- 
Jie interest on mortgages, is also a charge on the estate. . "* 
reat principle upon which I have always eoncehred the court to act, is the himie- 
9 of the lunatic. In Jfomion's case, Iiord & was indebted to the lunatic in 
f bonds in Bnglandj the oommittee brought an action against Lord S» in 
but afterwards prayed the direetion of the Court, and its assistanoey on 
obta made in ScoUand as to the right of suing. Lord Hardwidce niade 
lAion as to the order ; but, oo the ground that it was for the benefit of t6e 
without regard to the succession ; for the rights of the succession were 

rd jinnandale** case, there was a motion not reported by Veaey ; the Stoldk, and 
Siik nert of kin, opposing each other. Lord Hardwieke referred it to the Master 
re whether it was for the benefit of the trust, the money being En^ith trust- 
DOt whether it was for the benefit of the next of kin, nor whether for the beMIt 



these cases, it strikes ine that the Court altera the snecMsioii Co the peraoiial 
rithout regard to the intjsrest of the next of kin, if the interest of the hifiirlic 
it. If so, why may not the personal estate be taken ftom the next oif kin, tf the 
Ae interest of the lunatic requires it, to fkvour the heir at law ; repairs may lie 
ew buildings, such as bams : if so, why not realore the estate to die oonditioii in 
was, by paying off incumbrances? 

aly so, but money may be laid out in improvements, if we trust tiie case of 
T. Sealey, in 2 Atkyns. 
tn's Inn UaU, 5th of May 1773. 
Chaneeiior — gaVe his opinion upon this rehearing. 

r stating the case and the prior orders, and the aigument on the rehearing,) 
wo learned judges diflfered in their opinion. 
I points were made for the heirs at l«w. 
rhat Lord Northington*9 orders are right 

lat there is no jurisdiction, in the sreat seal, to vary these orders, 
le orders, at any rate^ must be varied. 

the learned judges agreed that I had jurisdiction, and that the order was cor- 
oided ; therefore the doubt only turns on the first point, 
as the question of jurisdiction is of general consequence, I shall say a tew words 

s said, that, acting in matters of lunacy under a special authority, the chancellor 
power over the esute, except by the bond taken from the com mi t tee ; and when 
Mic is dead, and the bond given up, the proceedings must be by bill in the Court 
loery. 

I a person is found a lunatic, the king alone can grant the custodv of the lunatic 
manual, and therefore, to save repeated applications, there always is a sign manual 
Sumcellor, on his coming into oiffioe. 

warrant is a special authority to make the grant, but extends no farther ; and the 
dng made, the Chancellor then acts, not under the warrant, but as keeper of die 
ionscience, in the exercise of this branch of the prerogative. If the warnint was 
to any other officer of state, it would not enable that officer to act after the grant 
tmt merely to direct the grant 

ippeals in this matter, and every exercise of prerogative, must be to the king in 
< 

ler reason nor precedent warrant the position, tliat the Jurisdiction ceases with the 
r the lunatic. In the case of Ex parte EoberU in Atkyiis (5 Atk. BOB.) leave had 
ren to traverse the commission, but Dr. Fmneyt who had obtained a conveyance 
itate in Barbadoet from Roberts, agreed to be bound by it. 
r the lunatic died, Finney refused to be bound ; on the 29th of August 1745, 
Tordmcke, on examination of precedents, granted an attachment against him. 
first question is, Mliether Lord Nortlungton*B order was right, t. <. Wbeth^ the 
id profits of a lunatic's estate may be applied to pay oflTan incnmbrailce on the real 
or must be preserved for the benefit of the next of kin, 

IS said to be a general rule, that the Court will not alter ^luiiitfc%pri)perty, 

ff^udice of his successor rightly underrtood. It is triie, the Codirt Will not bny 

and Ibr him, but in the tnanigemeni of the estate^ th« gdfendiig prindple iir the 

of the lunatic ... • • - ' * 



2S6 Cases Aroucd aj7d Deisermined 

1798. ^ Master to settle the proportioDs for [*] the lunatic's maintenance, 

^ ' And the payment of hia. debts, from the two estates, the Scotch and the 

OxxMoxK EngUsh.(S) From hence I gather [♦] that the Court varies the in- 

ogtmut terest in the personal estate, without regard to the interest of the next 

^^^1^9^^' of kin, Sergeson v. Sealey, 2 Atk, 412/ In all cases, the Court should 

f^^ J make such an application as the lunatic himself, if sane, would have 
•238 ] done. 

In Grinutone*B. case the decision was f|9Lvourable, in the event, to the 
heir at law; because he was to take the property in the way he found it. 
It would have been the same with respect to the next of kin, if the 
change had been for the benefit of the lunatic. Ist. The general .rule ii, 
that what is done, be for the benefit of the lunatic ; but .this is npt to he 
pursued by unnecessary alterations. 2d. That thp order being .xqade, 
and in full force, the persons entitled afler the lunatic must tfuce it as 
C *2^9 ] they find it, and have no [-•] equity between them. The case of the 
Marquis of Annandale does not seem to apply; I veir much doubt the 
accuracy of Vesey's report: the dicta are very loosely taken; the two 
points determined there do not afFect this case ; and in fact, the decision 
most materially' varied the succession. The reference was to consider 
what would be for the interest of the estate. The interest of the lunatic 
was in that case almost a nullity. There was an heritable jurisdiction, 
Lord Annandale, being under no entail, was entitled to the. money psid 
for it. But it is very clear that Lord Hardwicke .meant to do what w^» 
for Lord Annandal^s interest. As to the other point, he meant to put 
it into the usual course of the Court. The case of Flanagan v. FlanO' 
gan shews that the Court thought there was no equity between the real 
and personal representative. The sale there was wrong uUra, the debts, 
, but at the death oi Flanagan, what would have been. land was money, 
and Lord Camden thought the representatives must take it as tb^ 
found it. 

The consequence is, this bill must be 

Dismissed. (4>) 

' Lord MaedetfiM Irjb it dowD properly iu Dorffhet\ case (2 Wins. 262} : then 90QL 
per amnum, was applied to keep down the debts. 

. It is ftequent to order repairs out of rents and profits. If the mortgagee should antcr, 
the rents and profits would be applied to the principal as well as to the interest, and Ihere- 
. ibre.why should nbt the Court order this application. 

Rents and profits are the fruits of the real estate, they difiTer very much from other per- 
. aonal esUte ; and it would be too hard upon the heir, to impoverish the real, for t^ beneit 
of the personal estate. 

The case of infants is different ; for an infant has a personal interest to increiie 
Ihe personal fund, which is sooner subject to his disposition than the real estate ; sod 
yet, even in the case of infants, the court will order repairs to be. made out of the rests 
•ad profits. 

Upon the best reflection, I think my order was mistaken ; and that Lord Nmikingmi 
order ought to stand. 



(3) See the notes in the ^itor's edition of Ves. sen. (4th) 2 vol. 381., and tkc 
fSuppU to Ves. zeSt Z66. 

(4) Without costs. R4L. 



IN THE Court of Chancery. 2^ 

[NouRSE against Finch.] rnd^s. a 

HoRNSBT against Finch. iindSY«.jun. 

78.] 

(No Entry.) 3d J«iuf. 1791. 

Mr. J. BuUer, 

CIR CHARLES NOURSE, of Oxford, made his will, 18th of JV- "^^^^ 

^ bruary, 1789, by which, after providing for his funeral, Sfc, As to ceUor, 

his worldly estate with which it had pleased God to endow him, Jie ssdjulv 1791 

fave as follows, {inter alia) to the defendant Elizabeth Finch, ^the Lord Chan- 
ouse wherein he then dwelt, and another house in fee, provided she cdlor Thurhw. 
did not marry but continued single, and in case she should marry, then 5th and stb 
the devise to become null and void; he gave to her his household A/orcA, 1797, 
furniture, Sfc. on the same condition, and also gave to trustees 15,000^. ^°™ ^® ^-^"^ 
S per cent, reduced annuities, in trust, to permit the defendant .to ^J^^JJ^a 
take the interest for life, provided she remains single, and from and "s''"''^ 
after her decease or marri4ge, then he gave the same over. Then, '^^^^J^^^ 
after several other legacies, he gave to the defendant, the sum of ^eS^lSdits 
llOtf., secured to him on the Oxford Market, to dispose of as she in case she 
should think Jti ; he then gave to trustees, a sum of £500/. to permit continues ud- 
the defendant to receive the interest for life, provided she did not married; but 
[♦] marry; he gave to trustees 4000/. reduced annuities to permit his Jn^"J»«r»»um 
sister (the original plaintiff) to receive the interest thereof for life, gecwed*^ 
with remainders over ; he also eave to Richard Finch 8000/. secured market abso- 
on the Oxford Canal; and 1300^. stock in the said canal, on condition lutely, andap- 
that he should surrender his right and title to certain copyholds points her exe- 
of the testator, to the use of the defendant in fee, and after several *^Vj* • ***^. 
other devises and bequests to a very great amount, (but without J^^^,£^^ 
making any 'disposition of the residue) he appointed the defendant goto the next 
sole executrix of his will. of kin (i) ; the 

The testator died about the 19th oi April, 1789, leaving (the original P«n>l evidence, 
plaintiff) his sister his sole next of kin, and the defendant his executrix •• ^ ^li"' 
survivinff him; the latter proved the will, and possessed herself of hb J^J||^bein 
personalestate. ' doubtful, (sf 

The original plaintiff filed the present bill, claiming the residue as r <«gio 1 
next of kin : and to shew that it was not the testator's intention to give ■* 

the same to his executrix by that description, she stated, that the tea* 
tator about a month before his death brought his will ready prepared, to 
Thomas Walker Esq., at Woodstock, and desired he would peruse it and 
see whether it was properly drawn, when he observed to the testator, 
that as he had disposed of a very large property, it might perhaps ex- 
haust his whole fortune, but if there should be a surplus, he had not 
made any disposition thereof by the will ; to which the testator replied, 
that he had not disposed of his fortune by 7 or 8000/., but intended to 
give that by a coaicil in his own hand-writing, and desired he would 
draw the form of a codicil with blanks, and send it to him by the poet 
to Oxford; and upon opening the will, the sketch of a codicil, which 
had been sent, was found therein, but not executed by him. 

The defendant, by her answer, insisted upon her claim to the residue 
as executrix ; and said she believed she ^ould be able to prove that 
the testator did not. intend itishould result to the next of km, but on 

(1) See Martin v. Rebow, antea, 1 toI. 15^., and the Editor's notes, Bowkrr ,f* 
Bunter, ibid, 528, &c &c. 

(2) See in Clcnndl v. Leuikwaite, 2 Ves. jun. 471, See, per Lord Thvrfoto C, m 
^Uuan-v,' CMaan, antea, 3 vol, 63, &c. &c. 

the 
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179S. the coDtrary» that he beh'eved it would belong to her ; his sister having 
a very ample provision for her life, and the defendant having attended 
the testator in his infirmities, and she and her family having been always 
considered by him with great affection, and said, she had been informed 
that the (original) plaintiff understood from the testator, that [^] she was 
not to receive any more of his property than was particularly given to 
her. 

The cause was heard on the Sd o^June^ 1791, before Mr. Justice 
Buttery sitting for Lord ChanceUor, 

It was agreed by the counsel on both sides, that this was a question 
to be decided by parol evidence, which was accordingly read. 

On the part of the plaintiff, it was to the following effect : 

John WaUcer (an attorney at Oxford) swore that he was applied to by 
the testator, to prepare his will, which he accordingly did, and that the 
testator being at his house, and discoursing on the subject of his will, 
the witness reminded him, that he had not disposed of the residue of his 
property, to which the testator replied, that he meant to dispose of it hf 
a codicil of his oum making. 

Thomas Walker^ brother of the last witness, stated a conversaticMi on 
the subject of the will, (at the time it was submitted to his approbation) 
in which the testator said, he had 7 or SOOtf. more to dispose of, which 
he meant to give away by a codicil in his own hand-writing, and wished 
the witness would give him the outlines of one, which he did (and which 
was the same as was found with the will). 

For the defendant, Richard Finch (her brother) spoke of great in- 
timacy with the testator, and of his speaking in general favourably of 
the defendant: and with respect to the (original) plaintiff, he said that 
he (had being so authorised by the testator) offered her 2000/., 3000^ 
or 4000^., or any sum that would make her perfectly easy ; that she re- 
plied, her income was already more than she could speno, as she never 
intended to alter her mode o\ living, and that any addition to her pro* 
perty would only be a trouble: that the testator informed him, {the 
witness) he had been to Mr. Thomas WaUcer^ at Woodstock^ for the 
purpose of knowing to whom the residue of his effects would go in case 
the same were not disposed of by him, and had been informed by him, 
it would go to his executrix, whom the testator informed the witness, 
was his (Uie witness's) sister. . 

[ *948 ] [*] The Rev. Herbert Crojt spoke to his intimacy with the testator, 

and his kind expressions as to the defendant, who he said should not 
have less than 30,000/., and that he said to the witness, that though she 
would have the residue, yet she would not have so much as she de- 
served: (this conversation was after the making of the will:) That the 
testator had often expressed anxiety lest any unworthy person should 
marry the defendant, for the sake of her property ; and consulted the 
defendant how it might be possible to conceal the amount of the pro- 

Eerty she would acquire by his will ; tliat the witness informed him, the 
est way would be that the will should be so made, as that she shotiM 
be entitled to the residue, which advice the testator approved ; that is 
March previous to the testator's death, he (the witness) received a letter 
from the testator, in which he informed him, that he had settled hii 
affairs in the way the witness advised, but he thought he had not door 
enough for Miss JVncA (the defendant), but that the witness, havim 
destroyed the letter, could not recollect whether the expressions uied 
by the defendant were *^ I have followed your advice, and haye takca 
all the care I could that Miss.FtncA should have the residue, and not 
be made a prey of," or '^ I have followed your advice, and taken iQ 
.the care I could that Miss Finch should not become a prey;** but* to 

the best of his recollection, the testator used the former expMHioa: 

ITie 
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The witness stated several conversations, in which the testator, upon 17l)d. 
the witness reminding him x)f his ad^-ice, told the witness that he should ^^at^a^ 
not forget to fdlow it ; and that he had frequently expre^ed urieasiness^^* N&tli^^ 
from doubts whether the defendant would be entitled to the 'refeldli^,'* "^^^'i 
which Ae alxva^ intended, for reasons the witness knew, that he* after-' ^ i ^^^'^ > 
wards said, he fek himself happy that his will wa^ made as he intended,' 
and every thing personal undisposed of would go to Miss Finch, without' 
any person being able to calculate the amount. 

Richard Finch and Dr. Chajyman were present when the will waft' 
opened, and observing the residue was undisposed of, the latter asked 
the witness Thomas talker, who was also present, to whom the residue 
would go, to which he answered, to Miss Finch as executrix, except the 
freehold, which would go to the heir at law. ' 

This was -contradicted by Thtmas Walker on his cross examination, 
who said, that he did not at that time intimate any opinion on the' 
subject. 

[♦] Mr, Mansfield, Mr. Graham, and Mr. Abbot, for the plaitttiff,; [ '♦243 ] 
commented on this evidence, and contended that the gift of the eleven 
hundred nounds, being a gift out and out, brought this case within that 
of Middieton v. Spicer, (ante, vol. i. p. 201.) and that the making a co- 
dicil without appomting a residuary legatee, was similar to that of The 
Bishop qf Cloyne v. Young, 2 Vesey, 91. 

Mr. Solicitor General {Seott,) Mr. Richards, and Mr. Alexander, for' 
tlic defendant, contended that the result of the evidence shewed the 
intention of the testator to be, that the defendant should take the 
residue as executrix. They treated the legacy as being specific, and- 
relied on the distinction taken in Bowker v. Hunter y (ante, vol. i. p. 328.) 
as referring to Southcote v. Watson, 3 Atk. 226. and relied particutarl]^ 
on Lwuoson v. Latoson, in the House of Lords, 7 Bro. Pari. Cos. 511* 
They ateo cited Brassbridge v. Woodroffe, 2 Atk. 68. where there wa» 
enough to shew that the testatrix intended that the next of kin should 
not take, and that gave the residue to the executors, though not disposed 
of by the will. 

Mr. Justice BuUer stated the will, and spoke as follows, 
If the case was confined to the will itself, it is impossible to doubt, 
after various decisions on the subject, that the residue will go to the 
next of kin, as a resulting trust, and not belong to the executrix. The 
difiereni provisions which are made for Miss Finch, some for life only, ^'*'* 

some in fee, on condition she did not marry, and one absolutely and 
without any condition, out of the personal estate, afford a violent pre- 
sumption, diat the testator, at the time he made his will, intended nothing 
more for her than he had expressly or specifically given to her. 

•But besides the convincing reasons which arise on the face of the will 
itself, the point is so fully settled by different decisions, that it would be 
shaking first principles to make a doubt about it. 

So long ago as 1709, it was considered as a rule in equity, that if port 
of the personal estate was expressly given to the executor, the surplus 
should be taken from him and distributed among the next of kin. 

[♦] And in Macktoorth v. Llewellyn, in HS^, the rule is stated to be, [ #244 ] 
that where a leeacy is plainly and simply given and taken out of the 
residue, there it is an exclusion of the residue. 

This rule was expressly recognised in the House of Lords, in Lawssn 
V. Latoson; though on the particular penning of the will, in that das^, 
the residue was decreed to the executrix. 

Here the 1 100/. given to the defendant is a legacy plainly and simply 
given, and taken out of the residue. * 

This being the true construction of the will, taken by itself^ three 
other questions arise on it, . . r , 

• Vol. IV. M Ist, 
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1793. 1st, Whether the parol evidence ought to be received, to alter the 

V ■■\ 11./ sense of it, and to give it another construction ? 
NotjRSK 2d, If any parol evidence could be received, within what limitt it 

against ought to be Confined ? 
FiNcii. ^Lnd Sdly, What is the eflTect of the parol evidence when received? 

As to the first; if this were a new question, I should be clearly of 
opinion to reject the evidence in totOy for I think it is mischievous, and 
inconvenient. Words easily receive a colour. But^sitting here only fof 
an hour or two, or a day or two, I do not feel myself strong enough to 
overturn what has been done in a number of cases : though I must say, 
if the cause turned upon this point, I should find great difficulty in 
bringing my mind to say, that the cases in favour of the evidence ought 
to be adhered to. 

I agree that in the case of an ambigtiitas latens, parol evidence is to 
be received, as to the identity of the thing given, or of the person to 
whom it is given ; so also in cases of fraud, and perhaps of ignorance or 
mistake, such evidence may be given. But it by no means follows, that 
it should be allowed to prove the intention of a man in any written pap^> 
where that ought to be collected from the paper itself. 
[ *24'.5 ] [*] The manner in which such evidence has crept into use, in tlw 

court, seems pretty plain from resorting to the older cases on the 
subject, and there seems to me to have been a considerable mistake in 
some of them. 

Until the case of Foster v. Munty 1687, (1 Vern. 473.) the executor 
took all : no implication was raised, or reasoned upon in favour of the 
next of kin. There 10/. a-piece was given to the executors ^y^wM^ 
care, and the residue undisposed of, was 5000/. which was decreed to 
the next of kin. But that case by no means warrants the admission of 
•parol evidence to prove the intention of the testator. Lord Chancellor 
Jefferies referred it to the Master only to see what the surplus was ; and 
to ascertain that, parol evidence undoubtedly was proper. 

As that case was quoted by Lord Mansfield in Latffson v. Lanaon, in 
the House of Lords, it appeared that the executor himself, who was an 
attorney, made the will; and he having given himself 10/. /or Aii carr, 
and the residue being 5000/. that was considered as a gross imposition. 

As a case of fraud there was no objection to parol evidence : but still 
that does not warrant it in the case of mere intention. 

Lord Bacon^ in his Maxims, says an averment shall not be of inten- 
tion ; it must be of matter that doth endure quantity, and not intention. 

So the Law most clearly is ; and it would require very pmnted antf 
numerous authorities, and very powerful reasons to induce one to say, 
that the rule oueht to be otherwise in Equity. 

The progressive steps which the court of Equity has taken, seem to 
be, 1st, to have admitted such evidence in cases of fraud ; 2d, to bare 
applied the cases on fraud to other cases where there was no fraud ; 
3dly, because they were determining against the known law of tJie land, 
that they would admit evidence partially, in order that there might be 
no reason for supposing they were not right in the intention they 
ascribed to the testator ; and lastly, having admitted evidence in favonr 
[ *246 ] of the executor, they found themselves obliged by the plain [♦J mlei 
of equal justice, to admit evidence on the other side also : and so, by 
degrees, they got the length of explaining away a written will by loo«e 
vague parol testimony. Since that they seem to have repented, in « 
great degree, of what they had done. 

In Lady Gainsboraneh*s case, 1691, (2 Vern. 252.) the bill proceeded 

on the ground of ill design, or ignorance in the person who drew the 

will, and* the Court over-ruled a demurrer, reljnng on the cases rf 

Crompton v. Norihy and Pring v. Pring, 2 Vern. 99. 

But 
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' 6ut ia Ctompton v» Norths as that is printed, no parol evidence wai 
idniittedy and in Prins v. Pring the executors were cxpresdy made so 
in trusty and 20/. a-piece given them for a remembrance, above thenr 
costs and charges. The onlj question there was. as to the person {of 
whom the trust was intended, and that being confessed by the answer, 
and proved to have been declared bj the testalor, to be his wife, the 
sarpius wias decreed to her. The wife was not the next of kin. That 
case did not go oa an implied trust, but on an express trust declar^ 
and confoued. 

The case of Lady Gainsborough only goes to show that parol evidence 
ma j be to prove ignorance or iU design in the person who drew the will ; 
bvttf, in our case, no such thing is suggested. 

The same observation holds as to die case of the Duchess o£ Beaufort 
{2 Vem. 648. 1 Wma. 114.,) where the evidence jgiven was, to prove that 
the. .testator had given instructions to dispose of the residue, which the 
attorney had neglecsted to do. 

M^ case which I can find, except the case of the Dudiess of Rutland 
(2 Wms. 209.») goes the length of the present, in Which it is not pre- 
tended that any mistake or omission has been made by any other person, 
or that the will is not exactly as the testator intended o^ the time that he 
executed it .* but the evidence is offered, merely to show what was the 
intention and meaning of the testator, either in using the words which 
are found in his will, or at other times. 

. Therefore, 1 feel a very strong inclination to reject the evidence in 
tato : and think 1 should be justified in doing it, by [*] the cases of 
Bremm v.Setwin^ Forr.240., and Blinkhom v» Feast, 2 Ves. 27« 

In fJhe case of Brovm v. Seltvin, there was an express bequest of the 
restdue to the executors, one of whom was indebt^ to the testator in 
$0O0L on bond, and evidence was given tp show that the testator in- 
tended to release it to the obligor, and had given instructions for that 
pttrpoae, to tlie attorney who drew the will. Lord Talbot said, *^ he 
.** orivately thought that it was intended that the SOOO/. should go to 
** Mr. Sminf but he was not at liberty, by private opinion, to make a 
.^* construction against the plain words of a will." The House of Lords 
would not allow the parol evidence to be read. 

And in Blinkhom v. Peast, Lord Hardmcke said, '' there miffht haV6 
-been anoAer question on the parol evidence, and it is certain it has been 
•read to rebut an equity arising from a resulting trust. Bat since Brawn 
iVp SekmMf I have been extremely tender in admitting evidence in ques- 
tions of this kind ; though I never doubted it where it was to ascertain 
jdonttty, or in case of collateral satisfaction, where there was a legacy 
by a father, and aflerwards a portion given.*' 

•^ 'Bot as the evidence has been read, 1 will proceed to examine what it 
k; which brings me to the 2d question, {vii^) If any parol evidence ia 
to be received, within what bounds is it to be confined ? 

The eiidtnce which has been read, is of conversations witli the tes-* 
iaior, before the making of the mil, ot the time of making it, and after 
itfi^as made. 

But as to all the evidence, except wliat passed at the time of making 
the will, the case ot the Duke and Duchess of. Rutlandf in which the 
lecrce was founded on the parol evidence, is a direct authority against 
it, for Lord Macclesfield said, '< Afler all, I own the allowing parol 
avidence is exceeding dangerous, and not to be done in cases of dis- 
^mree at d^brent times^Jrom that (ff making the wHl .'" and yet abstract'^ 
edly from that case, parol evidence has been admitted* 

(.*] If this rule be adopted, the case then becomes extremely clear on 
lie part of the plaintiff^ for then no evidence ought to he read, but 
J9hn Walker 8f who proves, that, at the time the will was made, the 
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i793. testator was so far from} intending the surplus for the executrix, that lie 
*^ ._ ' ' knew he had not disposed of it by his will, and intended to do it by a 

NoHRsi codicil. That was the moment for the residuary legatee, if intended. 
against But lastly, I will suppose that all the evidence is admissible, and has 

l<xMrH. heen properly read and examined. What is the effect of it ? 

(Mr. Justice BuUer here recapitulated the evidence and continued.) 

If the evidence be doubtful only, or if it be contradictory, it must be 
laid aside ; and so it was held by Holt^ Chief Justice, in PeiU v. Smithy 
1 Wms. 7. who said such proofs ought to be plain and indisputable, to 
entitle an executor to the bend^t of the surplus. 

And in the Duchess of Beaufort*s case, where the proof was all- on 
one side, and seemed to have great weight, if believed. Lord Cwoper 
laid it wholly out of the case, he says, '< the proof of what Price (who 
drew the will) said in his life-time, is evidence, but the slenderest sort of 
•evidence ; another witness speaks less uncertainly, that she should 'have 
it as executrix, or to that effect ; and a third, that the Duke gave 
"directions, that the Duchess should have the estate to dispose m as 
executrix." It is true the House of Lords admitted this evidence^ and 
reversed the decree ; which there seems to be great reason for, if the 
evidence ought to be admitted at all. But still that case shows, that the 
•Court expects clear and consistent evidence ; and I thmk I may say, 
uncontradicted testimony, before they proceed upon it. 

Again, if the weight of the whole evidence be considered, what has 
'been read on the part of the defendant is not to be put in comp^ttoa 
witii what was has been produced by the plaintiff. 
The conversations with the two Walkers were held with his men ^ 
[ *249 ] business^ whom he consulted as to what he had to ^ive [*] to whom he 
would give it, and the manner in which he would give it; all these con- 
versations ^ore with the express view, and for the purpose of making 
and preparing his will and codicil. They prove that the testator did not 
mean, at the time he executed the will, that the residue should pass by 
it, but he intended to dispose of it, by a codicil, which codicil was drawn, 
but never executed. And if, at the making the will, the intent appears, 
'that the executrix should not take the beneficial interest in the surplus, 
no accident afterwards can give it to her. So it was laid down by Lord 
Hardxjoiche in the cose of the Bishop of Cloyne v. Young, 2 Vescy, 91* 

This, instead of being contradicted, is in a great measure confinned bj 
Finch, for he says, two days after the will, the testator said he had a re- 
sidue not disposed of, and that, at a subsequent time, the testator was 
anxious to know, not to tvhom he had given the residue, but to tohom it 
would go, if he did not dispose of it. But then he says the testator was 
satisfied by Walker, it would go to the executrix. 

This is contradicted by Weaker, and therefore must be laid out of the 
case ; but if it be admitted, it only proves what was his intentioD after 
making the will, not at the time of making it. 

The evidence of Mr. Croft, when considered, goes no further ; for it 
shows that the testator, so far from thinking that he had actually gives 
the surplus by his will, had great doubts what would become of such 
parts or his propci'ty, as he had not disposed of. But afler he had made 
liis will, he had been told the residue would go to Miss Finch^ which be 
always intended ; that he did not always intend it is pretty clear from the 
codicil, which was drown by his direction. 

But conversations held with a friend of his, and of the executrix, f^ 
different periods, are not to be put in competition with expressions and 
declarations made in the hour of deliberation, with his men of busifi^i 
whom he employed in the very act of disposing of his property. 

There are also contradictions as to what was said by Walker when tbe 
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will was. opened; but whatever happened at thaCperiod, is too raimate- 
rial to deserve any observation. 

[*] Decree for an account, and declare the plaintiff as sole next of 
kin h entitled to the clear residue, or surplus, of the personal estate not 
expressly disposed of by the will. 

The aefendant in this cause, presented a petition of rehearing to the 
late Lord Chancellor^ by whom it was reheard, 28 July^ 1791, but no 
judgment was given. 

In Aprils 1792, the plaintiff died, having made her will, and appointed 
the reverend Dr. Homsby and others her executors, who revived the 
suit which was set down before the late Lords Conunissioners, but never 
heard by them ; on the 5th and 6th of this mouth, it came on to be re- 
heard, before the present Lord Chancellor, 

The arguments and cases cited, were much to the same purport as 
before; the case of Lord North v. Purdon, 2 Vesey, 495. alone was 
added, and some observations made upon the evidence, the repetition, of 
which is rendered unnecessary by its having been so fully considered by 
Mr. Justice Duller y and after the argument, this day, (8th Marchy) 
' Lord Chancellor gave judgment to tlie following effect. 

I have no doubt in this case, as I think the decree is perfectly right ; 
and as I fully concur with Mr. Justice Bullery I shall be the shorter in 
giving my reasons. — 

There are two questions, 1st. It is contended, that here is sufficient, 
«o the face of the will, to rebut the equity in favour of the next of 
kia; and supposing it to be so, the parol evidence seems perfectly 
aimecessary. 
: This auestion has been much agitated for above a century. 

It is impossible that any man who has had any experience in this 
Court, should not have a bias in favour of one or other of the different 
opioioDS which have been entertained on this subject. I acknowledge I 
have a precedent tendency in favour of the executor. 

It is much to be wished some one positive rule had been adopted. I 
have often thought, that determining on the particular [*] circumstances 
c^ esLch case was very inconvenient, and if any rule had been laid down, 
it would have been more convenient. 

If that rule was, that the executor should take all the residue, except 
where it was expressly given away, thoui'h it would have pressed itself 
upon the judge, sometimes, as severe, it would have been no- general 
inconvenience : the law being known, testators would have seen that it 
was necessary to dispose of the residue, if they did not mean the exe- 
cutor to take it. Or if it had been considered otherwise, that the 
U)pointmcDt of an executor was an appointment to an office only, and 
that a testator giving a part could not mean to give the whole, that 
might have answered the purpose as well i but there have, in the deter- 
minations, been distinctions heaped upon distinctions. 

The rule in the case of Lawsoti v. Latvsony is a good one to steer by, 
that a legacy will take away the residue, and that to take it out of the 
rule, the legacy must be so quali^ed, as to shew that it is not incon- 
sistent with the executor's taking the residue. 

If I were to rest on the circumstances of this case, I think they shew 
that the testator did not mean the executrix to take the residue. The 
.interests eiven to her, are all, except one, given over on her marriage ; 
in the midst of these there is one legacy of 1 100^. tvhich she may dispose 
cf: his anxiety was, that she should be kept in a state of ceHba^ y ; 
though provided for, in other respects, most amply; but he was afraid 
of her being made a prey of; he could not mean to throw out a tempta- 
tion to marry her by a large residue. I should, therefore, have no 
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1799, difficulty ia decluin^ that the rarticular legacy shewed it could not bO 
■svvH^ his iDtentioo that she should take the reudue. 
NovMi I cannot bdp resretting that the determinarions hare led to ibe ia- 

^S''"'* troduction of parol evidence; here the parol evideoce all ariaea frvm 
VMca. ^g recolIectidD of conversations, and is collected more from tlic sab- 
stance of what other persons said to the testator, than from what he nid 
hinuelf : part of Herbert Crofi'a evidence is only a recollecticm of an 
answer to a letter, which are both lost, that the testator used one ex- 
pression or another, perfectly different in meaning, he does not know 
which was used, but from his habits of thinking, is led to beUeve it was 
aoe. Tbe [*] admission of such evidence, is exposing the will of a 
testator to the explaoation of every body who ever conversed with hmh 
But here re* ip*a loquitur that he had no such intention ; the codicil was 
found unexecuted with the will, bMiDning with the words " whereas I 
hare not in my will disposed of the residue ;" John Walker says thst 
whra he returned the draught of the will, drawn from the instnictiooi, 
he observed the residue was not dispoeed of; the testator's answer was 
" I mean to dispose of it by a codicil of ray own making." The testator 
directed him to send it him to his brother Thomas i at the tine of the 
execution. Join WaVcet remioded him agmn of the residue not beii^ 
disposed of. The testator goea to Tkomat WaVcer who observes, as so 
tnuch was disposed of, perhaps there was no residue. The testatw replied 
that there was a residue, but he meant to dispose of it by a codidL 
Thmnat Walker reminds him of the county hospital T'Aontat WMtt 
afterwards draws a codicil, beginning with the declaration, that then 
was somewhat undisposed of: tliis was the codicil fuuad unexecuted 
with the will, and it being found to, it gives a consistence to the whole 
matter. Fmch'a evidence is as strong tor the plaintiff as the IValien. 
It appears, from the whole, that he had a residue, and he wished to 
know how it would go ; that he wislied to establish a charity for decayed 
tradesmen, that Tho^at Walief had satisfied him as to the residue. So 
he iiad ; he had furnished him with the means of dispoHing of it, in twa 
(ninutes, by filling up the blanks in the codicil. Dr. Ckapmatt's evideoct 
only takes up a scrap of a conversation. The whole tenor of tbt 
t^Utor's conduct shews his intention. The highest to which it can be 
raised is that Sir Charles Noune had great doubts about his resdnci 
and that he had a great degree of favour, encreasing towards the Isft, 
to MiuFittch; but that he had a varying unsettled intention, wrih 
respect to it ; that he had no intention, when he made his will, to dispoK 
of the residue ; he then thought there was more to do. The deciW 
must be 

Affirmed* 
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usual rate of interest there, to be secured by bond ; to which the plain- 
tiff assented, on condition of having the bond executed and delivered 
into the possession of Caunio Baboo, to remain with him till the money 
was paid by the plaintiff, when the plaintiff was to be at liberty to take 
the same into his possession, and to inforce the same against the de- 
fendant, if necessary; and the defendant did make and execute the 
bond, and delivered the same into the possession of Caunto Baboo ; and 
that the plaintiff paid the money by installments ; and that, after pay- 
ment thereof, he applied to Caunto Baboo to deliver up the bond, who 
informed him that he had delivered up the bond to the defendant, who 
bad destroyed the same, or had it now in his custody : antl the bill in- 
terrogated to the facts of the appointment as governor, and of the loan, 
and prayed a discovery of the several matters, and that the defendant 
might be decreed to deliver up the bond to the plaintiff. 

To this biU the defendant put in a plea in bar : and as to all the 
matters of the discovery required by the bill, pleaded that, by the act of 
the thirteenth of the present king, it was enacted, ** that no governor 
•* general, or any of the council should accept or take, from any per- 
** son or persons, any present, gifl, donation, gratuity or reward, and it 
<< was further enacted that if any governor general, Sfc. should commit 
any offence against the act, all such crimes, offences, Sfc. mi^ht be 
enquired of, tried and determined in his majesty's Court of King's 
Bench, and the persons so offending, on conviction, should be liable 
** to such fine or corporal punishment as the Court should think fit, and 
*^ should be adjudged incapable of serving the Company in any office, c^c.'* 
And the defendant, for plea, further said, that articles of impeachment 
had been exhibited against him, charging him with great extortion, under 
pretence of receiving presents, and particularly, that he had first solicited 
as a loan, and afterwards corruptly taken as a present [*] from (die 
plaintiff) Rajah Nobkissen, a sum amounting; to SljOOO/. (which he 
averred to be the same transaction, and with the same person,) and that 
if any such matters were done between the defendant and the plaiDtilT, 
as by tlie bill were supposed, the discovery of such matters might sub- 
ject the defendant to the pains and penalties of the said act of parlia- 
ment, and also to the pains and penalties of such impeachment, and tint 
the answer of the defendant, if he should admit himself to have done dif 
acts charged, might be received and read against him in miy prosccuiica 
under the act, and upon the trial of the impeachment. 
This plea came on now to be argued, when 
Mr. Attomej/ General stating the interrogatories in tlie bill 
plea. 

Lord Chancillor objected to it as being double. 
Mr. Attorney General answered, that a pica differs from j ii 
in this, that a plea may be good in part and bad in part. 

Lord Chancellor allowed the distinction ; but said, that die vw^ 
of this plea were inconsistent. It first stated, that the discoresr w 
render the defendant liable to a prosecution in the Court tf Ejuz* 
Bench. Secondl}^, that it would be evidence upon tbe k 
which was inconsistent with the former ; that, meteCan, 
the plea would over-rule the other : and that it 
Court would not allow a double plea, much Im 

Mtcnt* 

BntjBve the defcinfant leave- toJ^dJUnnr ik mLmLiuLui 
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1793. 

{VideB.C. EdSELL agatUSt BUCH ANNAN. 

2 Vc«. jun. 83.] 

UncolfC* Inn (No Entry.) 

HaU, llUi 

March, A Bill to redeem a mortgage. It stated that John Edsell, the plaintiff's 

A spatlang dc- '^*- uncle, mortgaged the premises in question, in the year 1756, to 
"yU^' V^'' George Lucas ^ and continued in possession thereof [*] till his death in 

l^liUertoa ^^^^' T^*^' "P^" ^^^ ^®^^^' *^ plaintirs father, Thomas EdseU, 

bill for re- entered into possession, as heir at law, and continued in the same tiH 

demptjon, be- his death in 1770, upon which the equity of redemption descended to 

cause defendant the plaintiff, as his eldest son and heir, and that the mortgage had be- 

hadbeenin come vested in the defendant, and soon afier the death of Thomas 

^^!^^^^ EdseU^ the defendant took possession, and had ever since been in pos- 

yean(2\ over, ^^^on and in receipt of the rents and profits, and had received tliere- 

ruled; the fact from more than sufficient to pay the principal and interest due on the 

not appearing mortgage. 

*kL*km/*"'^ ^^ '^^ ^*^^ ^^^ defendant demurred, and for cause of demurrer 

JJJ^^I^I'^ Se *®^®^> ^^^^> "P°" ^^® ^*c® ®^ ^^^ ^*^'> '^ appeared that from the year 
demumr. 1770, which is upwards of twenty years before the filing the bill, the 

r *255 1 defendant had been in possession of the premises, and that the equity 
of redemption had all along belonged to the plaintiff, who is not pre- 
tended to have been under any incapacity or disability to have a right 
of entry saved within the clauses of the statute of the 2Ist o^ James I., 
and that the plaintiff had not stated any thing to shew he had a right of 
redemption. 

Mr. Attorney General and Mr. HaU (in support of the demurrer) ar- 
gued, that it was now a settled rule, that where a mortgagee had been 
twenty years in possession, and it appeared so by the bill, a redemption 
should not be decreed. The second question was, whether it should 
be insisted upon by a demurrer or a plea ? That when the fact appeared 
on the face of the plaintiff's bill, a demurrer was the proper way; 
where an averment or the fact was necessary, there it must be by plea. 
Both points are determined by the note on Cook v. Amham, 3 P. Wms. 
^ 287. Frazer v. Moore, Bunb. 54. ; and lately, in a case at the Cock- 

pit, ofBeckford v. Close (3), (cited ante, vol. 3. p. 644.) It is true, that 
m Aggas V. Pickerell, 3 Atk. 225. Lord Hardtvicke had doubts whether 
it could be done by way of demurrer ; but the decisions since have 
established the doctrine. 

Mr. Richards (on the other side) contended, that the length of time 
could not be insisted on by way of demurrer : if an action was brought, 
it must be taken benefit of bv plea ; it could not be objected at the 
hearing. In Aggas v. PickereU, the matter was very much considered. 
[ *256 } Lord Hardwicke said, '< he was of a different [* j opinion, where it 
^' was insisted on by way of demurrer : for how is it possible to give 
«< greater allowance to length of time than the statute of limitations 
" does? If a bill is brought to redeem, and the plaintiff sets forth that 
'' he has been long out of possession, and does not shew himself to 
'' be within any of the exceptions of the statute, you cannot take ad- 

• 

(1) See ;*er Lord Hardwicke C. in Brovmswood v. Edwards, 2 Vcs. 245., and the 
report 2 Vcs. jun. 85. 

(2) If this fact had appeared upon the face of the bill it would have sttstained a 
demurrer. See Hadle v. Healeyy 1 Ves. & Beam. 536,, Foster v. Hodgson, 19 Ves. 180., 
Barron v. Martin, ibid, 327. and Coop. Ca. Ch. 189., ond the Editor's note (1) to Earl 

«. of Deioraine v, Browne^ antea, 5 vol, 633. 

(3) Slated 1 Vc5. 475., 2 Scho. & Lefroy, 637, 638., and 19 Ves. 184. Sec also the 
Kditor'tt note (1) to Earl o( JJehrainc v. Browne, nntca, 3 vol. 633, 

" vantage 
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vantage of that by demurrer ; for the plaintiff may make it appear, 
by way of reply, or by amending his bill, he is within the savings of 
the statute ; or, upon a plea, he may prove himself to be within the 
exceptions ; but if it was to be allowed upon demurrer, the bill would 
be out of court, and that, I think, is carrying it too far." 
Lord Chancellor said, the language of the demurrer was not suffi- 
ciently correct to shew the possession out of the plaintiff for twenty 
years ; that the bill stated that the ancestor died in 1770, and that soon 
after the defendant took possession. I cannot draw, from thence, that 
he took possession in 1770 : so that it does not appear upon the face of 
the bill, but by the averment in the demurrer. There arc many cases 
in which there has been a redemption afler twenty years ; as where it 
appears that the mortgagee has treated it as a mortgage, as by keeping 
accounts. 

Demurrer over-ruled. 



1793. 



EOSKLL 

agavMl 

BUCUAMNAK. 



CoPELAND against Wheelkr. 



(Reg. Lib. 1792. A. fol. 171. b.) 

EXCEPTIONS to an infimt's answer had been shewn for cause. 
Mr. Solicitor General (for the plaintiff) admitted that exceptions 
will not lie to an infant's answer, ana proceeded to shew cause on the 
merits. 

On this subject see the following case, Strudwick v. Pargiier, Bunb. 
338., which cites Gibson v. Coleman, before Lord Talbot. 

(1) See 1 Ball & Beatt. 553., Lucas v. Lucas, 13 Vcs. 274., and the last edition (3d) 
of Lord nedesdaWh Treatise, 254. 



Lmcotnt Inn 
Mail, leth 

Exceptions 
will not lie to 
an infimt'a 
answer. (1) 



[*]Hercy against Dinwoody. 

B^ Bill of Revivor and Supplement, 

LovEuiCE Hercy, Administrator de bonis non of the Testator 
WiUiam Hcrcy^ and also a Creditor of said William Hercy, 
his Father - Plaintiff! 



[ •Ss? ] 



AND 



William Dinwoody and William Haixiday, surviving Exe- 
cutors of John Shipmay^ who was Executor of John Bance^ the 
Executor of the Testator William Hereby John Cox and Eli- 
zabeth his Wife, and James Maithews; which said Elizabeth 
Cox and James Maf.theu>s arc the Executors of Richard Malthevos^ 
the Defendant in the former Cause, and against whom an Ac 
count is directed ; 

Mary 
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Mary Marshall, one of the Daughters of the Testator, and 
Legatee under his Will ; 

Thomas Hercy Smallwood, Administrator of Henry SmaUwoodf 
who was Husband of Rebecca Hercy^ another of the Daughters 
and Legatees, and who survived his said Wife; 

Mary Matthews, Heir at Law and Executrix of the said late 
Defendant Mary Matthevi^j one of the Trustees in the said 
Testator's Will, - ^ - -. - Defendants. 



[Fidf S.C. 
2 Vefcjun. 87.] 

Master rf the 
RoUs for Lord 
Chanceihr* 

LincohCs Inn 
HaU, 18th 
March* 

Wberaspirty 
has kin by for 
a great length 
of time, and . 
suffered an 
estate to be 
distributed, be 
chall not have 
an account (1) 

[•258] 



Andf by Bill of Revivor, 

The said Lovelace Hercy, Heir-at-Law of the above-named 
Mary Matthews ------ Plaintiff! 



AND 



All the before-named Parties 



Defendants 



(Reg. Lib. 1792. A. fol. 317.) 



V^F^IS bill of revivor and supplement prayed that the decree therein 
-*• mentioned might be further carriea into [•] execution, and that 
the plaintiff and other creditors of William Hercy might have the bene6t 
thereof, and that the accounts prayed against John Shiptjoay^ might be 
directed to be carried on against the defendants Dintoooay and Halliday 
his executors, and for further accounts of the personal estates of Shtp- 
may and Matthews come to the hands of their respective executors. — 
For this purpose the present bill set forth, that in Michaelmas Term, 
1743, Lord Sidney Beauclerk and John Bance Esq., executors of WU- 
Ham Hercy deceased, filed their bill against the present plaintiff and 
others, and thereby stated, that the said JViUiam Hercy being seised 
and possessed of freehold, copyhold, and leasehold estates, and of other 
personal estate, made his will dated April 13th, 1742, and thereby de- 
vised to the plaintiffs (in that bill} and defendants Mary Matthetos and 
Robert Holdaxoay^ and the survivor and survivors of them, and the heirs, 
executors, and administrators of such survivor, all his real estates in the 
counties of Berks and Sussex, and elsewhere, in Great Britain, and all 
his personal estate, to hold to them the said trustees, Sfc. upon trust, 
that they should, by and out of the premises thereby devised to them, 
or the rents, issues, and profits of the testator's lands, or by sale or 
mortgage thereof, or of such part thereof as to them should seem most 
expedient, raise and pay money sufficient to defray his just debts and 
funeral expences in the first place» and as soon as the same might be 
done after his decease, and after payment of his debts, Sfc, to raise and 
pay annuities to his three daughters till their marriage, and upon their 
marriages to pay the portions therein provided, and the testator gave to 
the said defendant Richard Matthews, the clear yearly sum of 20/. to be 
paid him by the said trustees, out of the said estate, until plaintiff 
came of age, for his trouble in looking after the said estate during 

(1) See as to this case per Lord Redesdale C, 3 Scho. & Lefroj, GJ9. Upon the 
tooint in general, see Earl of Deloraine v. Srownct anlca, 3 vol. 633. el uq,, with the 
Editor's notes pattmii and the observations generally of Lord Redesdale C. in Hacendtn 
V. Lord Anneiey, 2 Scho. & Lefroy, 607. 624^ 625. et teg. Et vide Ball & Beatt. 71.. 
end Chalmer v. Brmdlcy, 1 Jac. & Walk. 51. &c., Jones v. TurhervUiCt antea, 115>i 
Andrew v. Wngllei/, Uwl* 125., and Hckering v. Earl of Stamford, ibid. 214. 

plaintiff'^ 
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l^aintifiTs minority. And the testator thereby charged all his real and 179S. 
personal estate with the payment of the said several sums of moneyi ^ -\ n_^ 
and after satisfaction thereof, he devised to the, (present) plaintiff all Hxecy 
the rest and residue of his real and personal estate, and appointed the against 
plaintiffs (in the reciting bill) and the defendants Mary Matthews and I>ivwoodt. 
Jtobert HMaway^ executors of his said wiU. And the bill further 
(Stated, that the testator died in Anril^ 174S, without having revoked 
the said will, leaving the (present) plaihtiff, his only son and heir at law, 
and three daughters, and that, on his death, the plaintiffs (in that bill) 
proved the will, and [*] were desirous that the trusts thereof should be [ *259 ] 
performed, and had applied to the defendants Mary Matthevos and 
Robert Holdavoay, to jom them in proving the will, and in the execu- 
tion of the trusts thereof, but that they had declined so doing, and the 
testator's personal estate not being sufficient to pay his debts, it would 
be necessary to sell part of his real estate, whicn they could not safely 
do without the directions of this Courts therefore the (tlien) plaintiffs, 
by their bill prayed that the defendants Mary Matthews and Robert 
ndUatoay might either act in the said trust, or assign the same^ 
and for proper accounts and directions for the management of the 
estates. 

The present bill stated further that that cause came on to be heard lOth 
May^ 1744, before the then Master of the Rolls, when his Honor de- 
clared the will well proved, and that it ought to be established, and the 
trusts performed, except as far as to any part of the estate, which might* 
be comprised in settlements, and Mary Matthews and Robert Holdaway 
declining to act, they were decreed to release to the (then) plaintiffs, 
and it was referred to the Master to take an account of the testator's 
debts and funeral expences, and that the same should be paid out of 
the personal estate in a course of administration, and in case it should 
not be sufficient, the Master was to see what was due to Mary Matthews 
and Holdaiway on account of their mortgages, and to take an account 
of rents and profits come to their hands; and it was ordered that the 
plaintiff's real estate not in settlement, or so much thereof as should be 
necessary, should be sold, and out of the money arising by the sale of 
the estates comprised in the defendant's mortgages, the defendants 
Were to be paid the sums that should be reported due to them, and then 
aach of the testator's other creditors who had a real lien on his real 
assets, and should not receive a satisfaction for their demands out of his 
personal estate, were, out of the residue of the money arising by the 
said sale, and out of the said rents and profits, to be paid what 
should be remaining due to them, according to the nature and priority 
of their said demands; but such of the said testator's other creditors as 
had no real lien on his real assets, and should receive a satisfaction for 
any part of their demands, out of tlie said testator's pei'donal estate, 
were to receive nothing out of the said real assets until the other cre- 
ditora were thereout paid equal with them: [*] and then all the said [ * 26(^1 
creditors were to be paid, what should remain due to them pari passu 
out of the said real assets. 

In pursuance of this decree, various proceedings were had before the 
Master, and some parts of the real estate were sold; but before the 
Master had made his report, Lord Sidney Beattderk died intestate, after 
which Bance filed a bill of revivor and supplement against Lady Mary 
Beanderk his widow, to which she put in her answer, in which she 
stated, that she did not know of more than 50/. having been received 
hy Lord Sidney out of the estate of William Hercy: she admitted 
having taken out letters of administration, but that his assets were not 
sufficient to pay his debts or the monies so received. 

The present bill fUrther stated> that no further proceedings were had 

in 
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1793. 'R ^^® b*^^ against Lady Marxf Dcauderh, but the decree was pro^je* 
^ _"• ^ cuted with the other parties, but that, before the Master had made his 

Hbrct report, the suit having become abated in the manner therein-after-men- 
n^ainst tioned, («. e. by the death o^Bancem 1755) plaintiff, in Trinity Ttrm^ 
DiifwooDT. 1756, filed his bill of revivor and supplement against John Shiptoay and 
others, stating the proceedings in the cause of Beauclerk against Hereby 
the death of Lord Sidney Beauclerk^ and of Bance^ and that Bance had 
in his life-time received out of the personal estate and the rents and 
profits of the real estate, the sum of 5000/. and upwards ; and that 
Bance was seised of a considerable real estate, and of personal estate to 
the amount of 30,000/., and also setting forth that it was alleged by said 
Shipwayy that Bance, on the 27th Augusty 1754?, made his will, whereby 
he ordered all his debts to be paid, and gave and bequeathed all his 
real and personal estate to Shipvoayy his heirs, executors, 4*^*1 charged 
with his debts and legacies, and appointed Shiptvay executor, and tliat 
Shipway had proved the will, and possessed himself of the personal 
estate^ and had entered upon, and was in possession of the real estates^ 
whereof the testator died seised, and also setting forth the settlement 
upon the marriage of the said WUliam Hcrcy, with Elizabeth daughter of 
James MaithetoSy dated 10th & 11th June, 1715, whereby the estates in 
Berkshire were settled to the use of WiUiam Hercy for life, remainder 
to Elizabeth for life, remainder to their first and other sons in tail, with 
[ ♦Sei ] remainders over, and whereby a power was given to the said [*] WUliam 
Hercy y to mortgage the premises, for any term of years, ibr any sum 
not exceeding 400/.; and WUliam Hercy covenanted that such charge 
should be paid off within three months after his decease, and that said 
WiUiam Hercy in pursuance of the power, mortgaged the premises for 
a term of 1000 years, for securing the sum of 400/., which mortgage 
afterwards vested in Ann Heames, in manner therein mentioned ; and 
that the said Ann Heames, and other persons interested, had filed their 
bill of foreclosure against Bance and others, and upon the hearing of 
the cause, 7th o£ March, 174>7, it was ordered, that it should be referred 
to the Master to take an account as usual, and upon payment of the 
mortgage money, there should be a reconveyance to Bance and the 
other trustees under WiUiam //ercy's will; but upon the said cause being 
reheard, the decree was varied, and it was ordered, that, upon payment 
of the mortgage money, Sfc. by the plaintiff, the reconveyance should be 
to him ; and also setting forth that the Master by his report, 23d May, 
1753, reported 256/. 3^. 9^. to be due to the said Aftn Heames, for 
interest and costs, which sum, together with the principal sum of 400/. 
plaintiff had paid, and taken an assignment of the premises, and that the 
plaintiff had, thereby, become a creditor on the estate of the said WU- 
liam Hercy, not only for the sums of 400/. and 256/. Ss. 9id.y bub also 
for a further sum of 50/., and that Mary Marshall had possessed some 
part of the testator's personal estate : and also setting forth, that, since 
the hearing of the original cause of Beauclerk v. Hercy, he, the plaintiff, 
had discovered that the greatest part of the testator's estates were mort- 
gaged to John Goldwyn and others ; and also setting forth, that Mary 
Matthetos and Robert Holdatvay, having refused to prove the said WU- 
liam Hercy* 8 will, plaintiff had taken administration of the personal 
estate of the said WiUiam Hercy unadministered by Lord Sidney Beau- 
clerk and Bance, and that plaintiff was advised that, by the death of 
Bance, the suit was abated, and plaintiff was entitled to revive the 
same, and to have the said first-mentioned decree carried into execu- 
tion : the said supplemental bill prayed that the said decree might be 
carried into execution, and the plaintiff and the other creditors of 
WUliam Hercy might have the benefit thereof, and that Shijyway might 
account for all such parts of the testator's personal estate, and of the 

rents 
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rents and proiits of his real estates, as were received by Dance ^ and that 1793. 
he might [*] admit assets, or account for his personal estate, and in *^ , ^ ,t_ ^ 
case it should appear that his {Bance*$) will was duly executed, so as to Hxmcr 
pass real estate, that so much of the real estate should be sold, as should ngamst 
be necessary, and for accounts against the other defendants, and that Dihwoodt. 
the plaintiff and other creditors of Hercy should be paid their debts. L ^^ 3 
The present bill then further stated, that the defendants, to that bill 
put in their answers, and that Shiptvay in his answer, admitted assets to 
pay the plaintiff's demands. 

[But the answer of Shipway, having been relied upon by the Master 
of die Rolls, in giving judgment in this cause, it is more fully stated 
here, than in the said bill, and thereby, afler having admitted the pro* 
ceedings in the former cause of Beauclerk v. Hercy^ the death of Lord 
S. Beaucierkf and that Dance died about the time stated in the bill, 
having received several sums of money out of the testator's estate, but 
not amounting to 5000/., and made such will as was stated, and the de- 
fendant executor thereof, he stated that a charge being brought in 
before the Master to whom the cause was referred, upon the said DancCy 
the said Dance brought in his discharge thereto, (this appeared, by the 
evidence, to be in the year 1748), and the Master proceeded through 
such charge and discharge, whereby it appeared, what was then in said 
Dancer hands ; and in order to avoid settmg out the accounts, in rela- 
tion to the said Dances estate and effects, which were very voluminous, 
the defendant admitted he had possessed assets of the said Dance to pay 
the plaintiff's demands, '^ which admission he hoped would be binding 
upon him, with respect to the plaintiff on/v," then admitting the tran»' 
actions as to the mortgage, and that plaintiff was thereby become, a 
creditor, he said that he did not claim any mortgage, or incumbrance 
affecting the estate of William Hercy^ save the sura of 405/. due to the 
defendant's testator Dance, by three potes of hand, and a further sum 
4»f 100/. 1^^. for clear rent, (afler a deduction,) and which he said he 
had been informed Dance claimed before the Master : and, by his further 
answer, the defendant said that he had set forth in the 1st schedule, to 
his account all the goods, 8fc, of William Hercy, possessed by Dance 
since the time of his examination in the cause Dance v. Hercy^ as ap- 
peared to this defendant from the books of account of the defendant's 
testator Bance, and of whom and when he [♦] received the same, and [ ♦SGS ] 
also an account of all and every sum and sums of money, received by 
this defendant's testator, or by any other person or persons by his order 
or for his use, since the time of putting in his examination, for or on 
account of the real estates late of the said William Hercy deceased, 
which was possessed by the said Dance, and to what amount, and the 
particular amount of such rents and profits, and of whom, and when the 
'Said ^(iTt^e received the same, as appeared to this defendant, by the books 
of account of this defendant's testator Danc-e : and that the defendant had 
also set forth in the 2d schedule, to his answer, an account of the several 
payments made by the said Dance, since the time of putting in his 
examination in the said cause, as appeared to the defendant by the said 
hooks of account, for which he received an allowance ; and he admitted 
personal assets of Dance sufficient to answer what he had received of 
the personal estate, and rents and profits of the real estate, of the said 
William Hercy.'] 

And tlie present bill further stated, that the mortgagees and incum- 
brancers, by their answers, stated their mortgages and incumbrances, 
and their respective claims in respect thereof, and farther stated, that, 
by reason of the great intricacy of the said William Mercy's affairs^ and 
the difficulties attending the prosecution of the suit, many of the parties 
had died, and the proceedings had become abated, particularly that 

Sni'pway 
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1793. Shipioajf was dead, having by his will, dated Sd April 1762, Bippmntei 

^ \ i_ ^ John Jaeardt William Dinwoody, John Dinwoody, and William HaU 

HxEcr liday^ executors, which John Beard and WiUiam^ Diwooody were also 

Qgainu since dead, and the bill also stated the death of other parties, and who 

BiNwoooT. were become their personal representatives. It further stated that the 

present defendants, Dintooody and Halliday, had possessed assets of 

Shipway sufficient to answer what was owing from him, as executor of 

Bance^ to the estate of William Hercy, and prajred as before stated, that 

the accounts directed by the before-mentioned decree, might be carried 

on against them. 

The defendants, Dinwoody and JlaUiday^ stated by their answer, 
several decrees, and other means by whicli the estate of Bance had 
been distributed, and said tliat they were advised, that, under the 
circumstances, the suit ought not to be revived against tliera, for the 
[ *264 ] purpose of affecting the estate oi Bance with any [*] account with the 
present plaintiff Lovelace Hercy, who has rested and suffered so many 
years to elapse, and suffered the funds to be distributed in the inaooer 
stated, without any objection or opposition thereto ; on the contrary, 
ihey insisted that he had lain by and suffered the estate to be applied 
in discharge of legacies, and the residue to be transferred under nm 
jorder of this Court, as far back as the 6th of March 1771, which is 
twenty years ago, and therefore that the estate had been/ fully admi« 
nistered by this Court, and the cause perfectly at an end, with the pri- 
vity of the plaintiff; and they submitted that the plaintiff being a party 
to the suit, was bound and concluded by the proceedings, and all that 
had been done in it. 

The cause was heard the 1st and 2d of this month by the Master of 
the- Rolls sitting for Lord Chancellor, 

Mr. Solicitor General and Mr. Cox for the plaintifib. 

The plaintiff is a creditor suing for himself and other creditors of the 
estate of his father, and as such is entitled to indulgence, at least so finr 
as he sues in the right of others. 

No objection is set up but mere length of time. It is true that, in 
certain cases, this Court will suffer length of time to operate in aoahigy 
to the statute of Limitations ; but where there has been a decree for an 
account, the Court will not suffer the statute of Limitations to be 
pleaded, 1 Pr. Wms. 742. ( Hollingshead'a case.) There can be no dtf- 
nculty in this case, as there was an acknowledged balance in the hands 
of BancCf and Shiptvay has admitted assets; and with respect to 
Matthews the case is plain, he was a receiver, there has been no decree 
jftgainst his assets, it is a mere simple contract debt. He is in the 
nature of a trustee, against whom length of time is no bar. In Johns v^ 
Menhinniot, about three years ago, there was a decree after a great 
many years. Searle v. Lane^ 2 Vern. 37* 88,, if an executor pays a 
bond before money decreed, he must pay the debt by decree, Opie v. 
Godolphinj Pre. Ch. 548. Earl of Pomfret v. Lord Windsor^ 2 Vesey, 
472., where the in&nt attained her age in 1719, and the bill was not filed 
till 1746, yet there was a decree* 
t *265 ] [*] ^r. Attorney General^ Mr. ZJoyd^ and Mr. Campbdy for the de* 

fei^ants Diwuooody and HaUiday. 

This is a bill merely by a single creditor, and though he Bays he sues 
for himself and other creditors, he is the only plaintiff. He sued out his 
administratiott'in 1790, upon an Estate upon which he had the same 
.claim in 1764. He ought not to be admitted to call notv for an accouBS, 
after he has stood by during the cause against Sh^may for so many 
years. Courts give relief only in cases of conscience and of diligence, 
they will not give relief wliere there is delay. If the plaintiff was nem 
to recover, as he claims for himself and other creditors, he might say 

to 
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to the other creditors, that he is not bonnd to distribute the effects 17d3. 
among them ; he might plead the statute of Limitations, or something ^ ,, _ ^ 
equal to it, by analogy. Here the first suit was in IT^S. Under the Hs&ef 
account directed in that cause, Bance brought in his charge and dis« agamtt 
charge ; nothing further was done in the lite-time of Bance, though he DiinwwDT^ 
lived to 1755. In 1756 the plaintiff filed his bill against Shiptoai/f and 
in 1757) Ship^ays answer came in, admitting assets o^ Bance : there was 
then no difficulty in proceeding, yet he permits Bance*s assets to be dis- 
tributed without interfering. Mr. MitforcTs argument in Earl of Delo^ 
raine v. Broton (ante, y.iii. p. 633.) is here conclusive ; he there said, that 
a party lying by so long, and suffering persons to treat property as their 
own, should not have relief in a court of equity. But here it cannot be 
called merely lying by ; it is acceding to the acts done as to Bance*9 
property. In all the cases where there has been s«ch delay, relief has 
been refiised, Hunton v. Davis, 2 Ch. Rep. 44?. SL John v. Turner, 
2 Vern. 418. Western v. Cartwright, Sel. Ca. temp. King, 34. Pooley 
V. Ray, 1 Wms. 355. Even in the case of a bill of review after 
twenty years, it will not lie. Smith v. Clay (cited ante, vol. iii. 
p. 639. n. ) Finch v. Finch, before the late Lords Commissioners 
{ante, p. 38.) 

Mr. Broxvn, for the representative of Matthews, said, that upon a 
search no papers could be found. 

This day his Honour gave judgment in this cause to the following 
effect. 

[♦] Master of the Rolls. — [ ♦266 J 

The matter in question is not inconsiderable in point of value, but in 
precedent is very important indeed. The same circumstances must 
happen very frequently in this Court, therefore I thought it right to con- 
sider it fully. 

Upon consideration, I think I should not do justice to the public, if I 
permitted this cause to proceed as to the accounts prayed against the 
estates of Bance and Shipway. 

Hercy*s executors filed their original bill immediately upon his death, 
and in 1744 there was a decree in that cause. 

In 1748 Bance put in his examination. 

This was an important sera in the cause, from which the laches may 
be impoted. 

In 1749 L&oelace Hercy came of age, and found the cause in this 
stage. 

But it appears that, soon afterwards, he found that, in consequence 
of the incumbrances of the settled estate, he was, in fact, entitled to the 
reversion, though by the decree in Heames v. Bance, the redemp-' 
tioQ had been given otherwise — therefore, at this time he was conusant 
of his right. 

In 1750 Matthews put in his examination. It is said as to him, 
that he was an officer of the Court, and bound to account annuall^^ 
But he was not, in fact, a receiver appointed by the Court. The wdl 
gave him 20/. per annum to manage the estate till the son came of 
age; and I ao not know that they continued the management 
after that time. He continued in possession by the mere consent u€ 
Lcwiace Hercy. 

Matthetus was in the habit of paying over the money to Bance. 

These are all the proceedings in this Court. 

In 1755 Bance died; he made Shipway his executor. 

[•] Lovelace Hercy was one of the heirs at law. [ *267 ] 

At that time, he was under no incapacity to sue — on the contrary, in 
1756 he filed his bill against Shipway and many others. 

In 
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1793. Itl 1757 l^iptvayV axiBwer come in, and, by that answpr^ .tie insi«tecl 

NMiwy^/ upofi being a creditor (here his Honor stated ^ipxva^^is^ykyrer^) • , \\ 
iisRCT Afler this. What was it incumbent upon Herci/ to do? Certainly hit 

t^gainMt was bound to proceed with due diligence. 
DiHwooDT. jjj j|,g mean time Chandler filed his bill against Shipxvay^ and Lovdace 
Hercy was a party to that cause. 

The former cause was totally laid aside till 1790. 

tn Chandler v. Shipomvj a decree was made for tlie distribution of 
Bance*8 estate. Several motions were made in that cause to which 
Lovelace Hercy was a party, by which Bance^a debts and legacies were 
paid — Lovelace Hercy sits by, and takes no notice. 

In 1762 Shipway died. 

In 1764< Matthews died. 

These are the material dates in the cause. 

It is insisted that tlie Court is bound to permit the plaintiff to 
revive. 

It is said, truly, that it is not like the case where presumption can be 
made of a payment ; for that neither Bance or Matthems coidd discharge 
themselves, but by payment into Court. 

It certainly dialers very widely from the case where any person has a 
right to call on another ror the payment of money. 

The plaintiff must then contend, that no distance of time can bar a 
[ *268 ] demana of this sort — for if any distance of time will bar, [*] I think 
it must be admitted there is sufficient laches in this case. 

As to the reasoning in the Earl of Deloraine v. Brotone, I think, on 
principles of public policy, the person guilty of such laches shall not be 
relieved ; ana if any benefit anse to the accounting party, he will be 
entitled to it afler such length of time. 

I am afraid there are many other cases in this court under similar 
circumstances. 

As to the cases which have been cited, 

HolUngsheads case, 1 P. Wms. 742, decides, that, after a decree, the 
statute of Limitations is not pleadable ; and certainly no demurrer lies to 
a bill of this nature : but nothing appears from that case, but that as a 
plea the defence was not allowed, and that I admit. 

The Earl of Pomfret v. Lord Windsor is a very extraordinary case, 
there an infant was entitled to the residuary personal estate of Lord 
Jefferies, and there was very gross conduct in Lord Windsor ^-^oxk^. this 
is certainly the strongest case in favour of the plaintiff. 

Johns V. Menhinniot is a very strong case, yet there were severil 
circumstances in that case that do not exist in this — there the clai^ 
did not arise till afler a life in being. It was a fraud to take possession 
of the estate without notice to the legatees. The estate was ordereJ 
^ to be sold; but, in fact, never was sold. The receiver continued 

to keep possession until his death, and Sir John Molesvoorih did the 
same, and then gave it up to Menhinniot^ and there is no objectioa 
made by Lord and Lady Bayham to the account. I doubt whether 
that case can bear on the present. Do they establisli this brosd 
ground, that, after any length of time, parties have a right to prosecute 
such accounts ? 

As to the Earl of Deloraine v. Broume, the counsel have referred prio- 

cipally to the argument ; for not much was said there by the Court. 

With respect to Smith and Clay, of which there is a very accurate note 

, _ there» I beg particularly to refer to the words of Lord Camden, which 

are peculiarly energetic. 

[ ^269 ] [*] Here, surely, Lovelace Hercy has slept upon his right. 

Then it is said, that the rights of other persons are concerned: 

— but 
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-^ but I cannot say that creditors shall <oon3Q at any distance of time; 17d3* 
ihey must abide by the conduct of th^ party who manages the cause. v — \„ ,/ 

Hud Y, Fletcher, 1 Atk. 467. St. John v. Turner, 2Vern.418. H«»cf 
Western Y. Cartxori^ht, Ca. temp. King, 3k Pooley v. Ratf, 1 Wms. rt^«n»/ 
^S5, which 1 mention for the particular manner in which Lord Coxvper *^^^^^^'' 
grounded his decree, as I think it aopears by the Register*s Book. 

Then am I bound by any rules ? The cases depend on their particular 
circumstances. — 

I do not agree that it is perfectly clear that, at Bance's death, he was 
indebted to Her(ni. It appears that some payments were made afler his 
examination. What did Hercy do when he came of age ? He permitted 
Bonce's estate to be divided. 

Therefore, after this length of time, and so many representations, I 
think these accounts should not proceed. 

As to costs, 

It is very likely that if the accounts were taken, it might turn out 
that a balance was due, and there have been some neglects on both 
^des ; and, perhaps, there is no case in point : therefore I may do in- 
justice by giving costs. If it was necessary, in order to deter similar 
suits, I would give costs : but as this case stands very much upon its own 
circumstances, I do not see any objection of that sort. 

Mr. Solicitor General. Then this must be on the terms that the de- 
fendants waive all claims on Hercys estate, and pay the costs of the 
original suit. (2) 
. To this the Master of the Rolls assented. 

Bill dismissed. 

(2) R. L. 1792. A. fol. 320. accordingly. 



[*] Utterson, - * . • Plaintiff, [ •STO ] 

Mair the Executor, and Others the Assignees of Elizabeth \yide^Q, 
Tyler, a Bankrupt, deceased, - - Defendants. 2 Vea.jim. 950 

Lincoln*i Inn 

(Reg. Lib. 1792. B. fol. 619.) JluU, loth 

'T'HE bill stated, that previous to, and in the year 1781, Elizabeth Bill against the 
•* Tyler, heretofore of London, but now deceased, was a very con- «^to«" ■"<! 
tiderable Navy agent, and having, in August, in tiie said year 1781, ^JJiJ,^^ * 
occasion to borrow a sum of money, applied to the plaintiff to assist bankrupt d«- 
her with the loan of 10,000/. Bank 3 />er ceir/. consolidated annuities, ceased, for an 
upon her giving him an engagement to replace in his name a like capital account -. the 
warn, and, in the mean time, to pay him an interest equal to the amount **"J!*!^ j*" 
«f the dividends on the said stock, and as a further security, making a "JJ,^p ^j, ** 
deposit with him of the grand bill of sale of a vessel called The Lady lowed : the 
Tfnumshend, of which she was at that time the sole owner : That the executor only 
plaintiff on the 27th of August, 1781, executed to t\ye sedd Elizabeth being Uable to 
Tykr a letter of attorney, impowering her to sell 10,000/. Bank 3 per ^V^**^» 
cent, consol. annuities, then standing m the plaintiff's name, and the ^^^ to'th^ 
said ElizabeA Tyler, thereupon signed and delivered to the plaintiff a ^cutor 
memorandttni tn writing, in the words and figures following (that is to only. (1} 

(1) Tide £huHe ▼. JiPAtUay, antea, ^ vol. 624.. and the Editor's note, referring to 
AiRgtr v» Bmtliy, 6 Vca. 749. et te^. See also TrvHgkMi ▼. BM»t, 6 Yes. 578, 575. 

'Vol. IV. N say) 
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• 

1798. wy) " London 27th August^ 1781, I do hereby promise to replace and 

*^ \ ,_^ pay the dividends of ] 0,000/. consol. ^ per cent, annuities, in the name 

ftjTTiKsoir o^ John Utterson, Esq. for the sale of which he has given me a power of 

agomst attorney, dated 27th August^ 1781 : As a security for the above, Mr. 

^^^^^ Utterson has got my assignment of the ship Lndi/ Tomnshend^ which he 

is to return, on my fulfilling the above. (Signed) Elizabelh Tyler/' 

And the said Elizabeth Tyler, at the same time delivered to the plaintiff 

the grand bill of sale and assignment to her of the said ship Lady 

Totvnshendf and for which, plaintiff gave her a receipt and undertaking 

to return the same on her fulfilling her aforesaid agreement : 

That the said Elizabeth Tyler aflerwards sold out the said capital 
sum of 10,000/. consol. 3 per cent, annuities, and received the produce 
thereof: 

That in March^ 1786, a commission of bankrupt issued against said 
[ *271 ] Elizabeth Tyler^ and she was thereupon found and declared [*] a bank- 
rupt, and tne defendants Sir E. Vernon, Knt. Thomas Hankey^ John 
Mair (since deceased) and Malcolm Cockbum, were chosen assignees, 
and the said Elizabeth Tyler, aflerwards, in her life-time, duly obtained 
her certificate under the said commission : 

That Elizabeth Tyler did not, previous to the issuing of said commis- 
sion of bankrupt against her, re-transfer into the name of plaintiff,^ or 
pay to or account with him for the amount or value of the said capital 
sum of 10,000/. 3 per cent, consol. annuities, or any part thereof, and 
therefore the plaintiff at a meeting of the commissioners under the com- 
mission, held for receiving proof of debts, offered to prove the sum of 
712/. lOs. being the value of 10,000/. 3 per cent, consol. Bank annuities, 
on said 9th day of March, 1786, the time of issuing said commianoo 
of bankruptcy against said Elizabeth Tyler; but the assignees objecting 
to the admission of such proof, the plaintiff, in December, 1787, preferred 
his petition to the then Lord Chancellor, praying that he might be at 
liberty to go before the said commissioners in the said bankruptcy, and 
prove the value of 10,000/. Sper cent, consol. Bank annuities, as upon 
the day of issuing the said commission, and that he might be paid by 
Messrs. Mildred and Co., bankers, the sum of 825/. I6s. ^ deposited in 
their hands, being the produce of said ship Lady Toamshendf idiich 
had been sold by the assignees with the consent of the plaintiff, and that 
the plaintiff might come in as a creditor on the bankrupt's estate, for 
the difference of the value of said 10,000/. Bank 3 per cent, annuities 
after deducting the said sum of 825/. I6s. 9d. deposited in their handi, 
being the produce of said ship Lady TownsJiend, which had been sold 
by the said assignees, with the consent of plaintiff, and receive a dividend 
upon such difference, equal with tlie rest of the x:reditors who had or 
should prove debts under the said commission : 

That upon hearing the petition, it was ordered that it should be 
referred to the Master, to talce an account between the plaintiff and siid 
Elizabeth Tyler the bankrupt, relating to said 10,000/. Sj>er ceni. Bank 
annuities; and by order made 25th of January, 1788, it was orderfnl 
that plaintiff should give to Messrs. Mildred and Co. authority to pay 
the said assignees said 825/. 16^. 9d. deposited in their hands, as the 
proceeds of the said ship Lady Toxvnshend; whicli authority the plain- 
[ ♦272 ] tiff gave [♦] to the assignees, and they, by virtue thereof, received from 
the said Messrs. Mildred and Co. the said 826/. I6s. 9d. ; that the Master 
by his report 23d April, 1789, certified that the market price of said 
10,000/. Bank 3 |7^r cen/. annuities on the 9th of March, 1786, when 
the commission of bankrupt issued against the said Elizabeth Tyler wai 
70 ; per cent, which would have produced 7012/. iOs. and which 
7012?. IOs. the plaintiff aflerwards petitioned the Chancellor, that be 
might be at liberty to prove as a debt under the said commission ; sod 

upon 
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iipoh hearii^ that petition, it was ordered that the parties should pro- ] 795, 
eeed to trial at law, upon the issue, whether said Elizabeth Tiller was ^ ,-^ •_.-» 
indebted to the plaintiff, at the time of her becoming bankrupt, in any Uttkrxok 
and what sum of money, in respect of the 10,000^. 3 per cent, consoi. asainsi 
annaities ; and further directions were reserved until ailer the trial of Mau. 
said isJMie: 

That upon the said trial of the issue, the jury by consent found a 
verdict for the plainti£^ subject to the opinion of the court on a case to 
be stated: 

That a case stating the facts as agreed to between the parties, was 
argued before the Court on the 5th of February^ 1790, Moien it was 
ordered that judgment should be entered for the plaintiff, which was 
accordingly done; a verdict was entered for the plaintiff, for 5150L 
being the value of 10,000/. 3 per cent, consoi. annuities at 57^ per cent* 
the market price of that fund, on the 2d of May^ 1785, when it was 
fproved the said EUxabetk Tyler became bankrupt ; that the assignees, 
not being satisfied with the verdict, applied by petition to the Lord 
CkamceOoTf and obtained an order for a new trial, and in Michaelmas 
term 1790 the issue was tried, when a special verdict was found, which 
was twice argued, and in Hilary term 1792, the Court gave judgment 
for the assignees ; and in consequence thereof the claim which haa been 
entered on behalf of the plaintiff, in respect of said 10,000/. stock, upon 
the proceedings under said commission, has been since expunged from 
theproceedinss : 

Tiie plaintiff, therefore, insisted that, being, by the decision of the 
said Court of King's Bench, prevented from proving any debt in respect 
of the said 10,000/. Bank 3 per cent* consoi. annuities, under said com- 
mission of bankrupt, and receiving a dividend, [*] that he had a demand ^ *273 ] 
and IMU a creditor upon the said Elizabeth Tyler personally ^ in respect 
thereof, and the interest or dividends thereof, and to have said stock 
replaced by her, out of her property or effects remaining afler payment 
of the debts proved under said commission, and such property as was 
acquired by her afler she obtained her certificate : 

That ElsMobeth Tyler died on 15th March, 1791, bavins made her will • 
dated 17th February, 1791, and thereby appointed the defendant Mair 
and others executors and trustees, and that the defendant Mair had 
alone proved said will, and was the sole acting executor, and had pos- 
seased himself of Elizabeth Tylers estate and effects, to a considerable 
amoont: 

That the assignees had paid the several creditors who had proved 
ddita under said commission 20«. in the pound, and said John Mair, one 
of said assignees, had lately died,, having previous thereto accounted for 
such part of said bankrupt's estate as came to his hands unto the other ' 
assignees, and that they now have in their hands an overplus of bank- 
rapt's estate, to a large amount which remains unaccounted for to the 
jfffiiMi^ii Mair, as acting executor under the will of Elizabeth Tyler : 

That the plaintiff having applied to the defendant Mair acting exe« 
ciitor of said Elizabeth Tyler, to purchase and re-transfer into his name 
the capital sum of 10,000/. Bank 3 per cent, annuities, and to pay to 
him a sum of money equivalent to the amount of the dividends that 
would have accrued due thereon, and the defendant Mair having re- 
fused to pay the plaintiff's demand, the plaintiff in Hilary Term 1792 
commenced an action at law in the Court of King's Bench, against the 
aajiddefendant Mair, as the acting executor of the said Elizabeth Tyler, 
npon the aforesaid agreement or undertaking of the 27th of August, 
1781, and the defendant Mair having put in a pea o£ plene administravit, 
the action was tried at the Sittings mer Trinity term, when the plamtiff 
obuined a verdict for 11|300/. besides costs, and caused judgment to be 

. N 2 entered 
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entered up thereon, for that sum, against the future assets of EliztAdk 
Tyler when they should come to the hands of the defendant Mair her 

IhVkusttV executor. 
<^<»ntf [*] The bill therefore, suggestmg that the defendant Mair bad not 

r •^TA 1 y adinirtistered the assets of his testatrix, and that a considerable part 

[ •27* J thereof remained in his hands, charged that Elizabeth TifUr^ at the time 
of her becoming a bankrupt, was possessed of, or entitled unto efiects 
amd property to the amount of many thousand pounds more than sufli^ 
ficient to pay the said creditors, who proved under the said commission, 
the full amount of their debts ; and tnat said defendants, the assignees, 
possessed themselves of her effects, and that they have paid the several 
creditors who so proved their debts, 20«. in the pound, and that a balance 
^ 15,000/. and upwards, remained in their hands. 
' The bill further charged, that the said assignees received several large 
sums of money out of the bankrupt's estate (particularising them) anef 
they had paid said bankrupt's creditors 20«. in the pound, and that the 
same remained in their hands, and said Elizabeth Tyler after she. ob- 
tained her certificate under said commission, carried on trade or bost^ 
ifess, tind thereby acquired property to a very considerable amoiint, 
Which had been received by ciefendant Mair^ as her executor, and that 
the defendant Mair threatened to call upon the defendants, the as* 
signees, for the money remaining in their hands on balance of their ac- 
ct>unts, and to coUect the outstanding particulars of her estate ; that the 
assignees threatened, that they would settle their accounts with, and pa^ 
over the balance to the said defendant AfatV, as such executor, which if 
they should do, the plaintiff' charges there i> great reason to apprehend^ 
from the circumstances ana situation of said defendant Mair^ the same wU 
be lost and dissipated^ and that defendant Matr is «io«d an improper person 
to be intrusted xvith the receipt thereof, so that the plaintiff will not be 
able to obtain from him a specific performance of said Elizabeth Tyler § 
i^eement with plaintiff, dated 21st August^ 1781, or aov satisfaction out 
of her estate or property, in resnect of the value of the said 10,000/. stock, 
or the interest thereof,- and, therefore^ the pUnntiff insists^ that the de» 
' fenddnty the assignees of said bankrupt, ougnt to pay to the vlaintiff smi 
11,300/., the amount of such damages, and also the costs or said action, 
out of the property or effects of the said Elizabeth Tyler remainii^ Jn 
their hands as aforesaid, and the said assignees oueht to be restrained br 

[ •275 ] the injunction^of the Court, from paying over to the said Jiim«[*] Afotr, 
and that he ought in like manner to be restrained from receiving from 
them, any pan of the monies and effects in their hands belonging to said 
^Elizabeth Tyler : and the bill prayed foi account of the bankrapt's estates 
come to the hands of the defendants, and that the defendant Mair might 
pay the balance in his hands into the court, and the defendants, the as* 
signeesy misht be restrainedfrom paying the balance in their hands to the 
defendant Mair^ and the (iefendant Mair from receiving the same^ and 
that the bill might be taken as a bill of discovery only against the de* 
fbndant Mair ; and for a receiver. 

The defendants, the assignees, put in a demurrer to the whole dis- 
covery, (2) and to the relief prayed against them by the bHl ; with an 
answer admitting the bankruptcy of Elizabeth Tyler, and that thef 
{together with John Mair, deceased,) were chosen assie^nees, and tint 
they were the surviving assignees at the death of Elizabeth Tyler^ and 
that the defendant Mair was her executor and had proved the will. 
• llie demurrer being set down for argument, 

. (2) This it inaecuratefy aated even upon the face of iti the demurrer wts m ImmMi 
to vnrj partieular p«MCge in the btll (recapitulating eirh) etcept tfie drcumttaam 
afaovt^mentioned tf being autwered. R« L. ' 

Mr. Attarnei 
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' Mr. AUorney General^ Mr. Mansfield^ and Mr. Siratford^.m support 
of the demurrer* 

t The diort ground of this demurrer is, that every c^ditor of a deceased 
person cannot call upon the several debtors of that person, but can only 
call upon the executor of the deceased person, to sue the debtors to his 
estate : this is determined in Elmslie v. M^Aulayt {ante^ v. 3. p. 624.) In 
the present case, the application ought to have been by petition in the 
bankruptcy : otherwise every creditor who becomes such after the act 
of bankruptcy, and consequently cannot prove under the commissipn, 
may file a bill against the assignees. Here the only claim of the plain-" 
tiff, 18 to be paid out of the assets of Mrs. Tt/ler, The assignees, for any 
surplus they have, are answerable only to her or her representatives. 
If there could be any title to file this bill, it must be as representative 
of the bankrupt, which the plaintiff is not. But, in this case, even the 
representative of the bankrupt could not file this bill, but must proceed 
by petition : .and if the plaintiff, had done so, there would have been a 
short answer to the application, that there is a petition by the [*] cre- 
ditors who have proved, for interest out of the surplus, which (if it 
succeeds) will exhaust the fund. 

Mr. SoUckor General^ Mr. Grants and Mr. Stanley^ for the plaintiff. 
If this demurrer be any thing, it is a demurrer to the whole bill ; and 
then it is over-ruled by the answer. But the demurrer is bad in prin- 
ciple. It is not true that a creditor cannot call upon any person but 
the representative of his debtor. It is by no means uncommon to make 
other persons having the property of the debtor in their hands parties, 
as well as the representatives ; as in the case of the Bank and SoiUh^sea 
HousCt which really are debtors to the estate. In the case at tlie Rolls, 
the first suit was against Jane Ogilvi/ as executrix of her husband John 
Ogilviff and they had sued oUt a ne exeat regno against her ; it was im- 
possible for her to account for the estate of Patrick Ogiivi/, for John& 
title had not accrued ; therefore, it seemed necessary to nave an account 
of Patrick Ogilvys estate against his executor, The Master of the 
Rolls dismissed the bill, but excepted the case where there was collusion • 
between the executor and the possessor of the fund. — When that is the 
case a bill of this sort may be supported. It is so laid down by Lord 
Hardoncke in Nervland v. Champion, 1 Vesey, 105. There may be cases 
where the executor is an improper person to have the assets, and where 
the Court would appoint a receiver ; as where the executor is insolvent, 
Ta^rv. AUeUy 2 Atk.213. Here we have charged that Mair is in* 
solvent, at least that there would be danger in letting the fund come to 
hia hands, and the demurrer admits all the facts in the bill to be true. 
Non constat then, that we may not show this to be a case for a receiver ^ 
therefore though the matter of the demurrer may be such as would go 
to the dismission of the bill, that may be no reason why there should 
not be an answer. 

Mr. Attorney General in reply. 

In the present case, the plaintiff is not entitled to either the discovery 
or the relief, because tlie discovery is ancillary to the relief, and he 
cannot have the relief, without the court laying down the principle, that 
every creditor of a fund may file a bill [♦] against every debtor to it. Is [ ♦277 3 
it useful for the court to have such a jurisdiction ? Admitting that Mair 
may not now be so proper • a person to have the administration of the 
assets, as at the time he was appointed ; on a bill filed, a proper person 
would have been appointed receiver. So in the case of collusion between - 
the personal representative, and the person having the fund, a receiver 
would be appointed. The case of the Bank or South'Sea House being 
ordered to traifsfer a sum belonging to the testator to the Accountant- . 
General^ is rather against the remedy in the case of a private debtor. 

N 3 Elmslie 
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Casks Argued and Detkrmined 

Mmdit ▼• O^Uw/f U an authority directly with us; it was dismissed on 
the very principle tliat a creditor cannot maintain a bill against tb^ 
debtor of his debtor ; collusion was not charged ; if it had, it would not 
have been sufficient. As to there being a demurrer and answer, the 
demurrer is to one part of the bill, the answer to another, which does 
not over-rule the demurrer. 

Lord Chancellor. —Here the answer does not touch the matter covered 
by the demurrer. 

But there seems no justice in such a proceeding as this. If it is dear 
that the bill ought to be dismissed at the heanng, it may be so upon 
demurrer. This bill is by a creditor who has obtained judgment quando 
acciderintf therefore it is right as far as it seeks a discovery against the 
executor ; because if he had a debt accrued after the act of bimkruptcy, 
it would give him a title to the surplus. But the assiffnees are made 
parties merely because they may pay to the representatives : the coo« 
sequence would be that every creditor might support a bill against 
every debtor. And cui bono f If the executor is improper, (and here he 
seems sufficiently charged to be insolvent,) the Court would appoint a 
receiver who might bring actions, and there would then be no more 
parties before the Court, and no delay. Suppose it was dear that 
assignees would pay over a surplus to an insolvent executor, the Court, 
[by its peculiar jurisdiction in bankruptcy, would certainly preveol 
them, (3)] so that creditors may always be provided for in a diorter way 
than by such a bill. 

Demurrer allowed. 



(3) Vide 2 Ves. jun. 98. 
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[*] Abell against Hlathcotc. 

(Reg. Lib. 1792. A. fd. 337. b.) 

¥ TPON exceptions to the Master's report, — The estate, of which the 
V title to a third was now in question, belonged to John Nodesy and 
was the subject of a marriage settlement, by which it was made subrjecl 

to 



A power toseUor excbanse extends to making partition. (J) 



(I) Lord Eldon C. doubted whether the present case amounted to a decision srjMfi/Ai^ 
abstract point, considering it supported by the words <* or such othtr equiwUenU** Sw 
)1 Ves. 476., 1 Madd. Rep. 225, 226. His Lordship observed, on the 25th Jbfy, 
1820, that he is still of opinion, that, m point of law, a jwter to exchange ought not U he 
held to include a power to make partition. His Lordship's sentiments on the subject in 
the year 1805, will be seen in M'Queen t. Far^har, 1 1 Ves. 473. 476. et sea. In the 
former reference (p. 473.) his Lordship, adverting to the principal case, and dissentng 
from the reasons giren by the Lords CommissioDers, says : ** The Lords Commisfloiim 
<* declined to deade the i{ttestion, recommending another argument, and tb« Xsrrf 
" Chancellor jmls it not upon the power to xeU, hu ujnm the jxmer to exchange i or, spt^ 
** ing mare accurately, the power to convey in exdutngefor or in lieu of other lands. But 
M the question before me if no/ whether a power to exchange includes partition, but whOhir 
** a power to sell authorises partition." 

And his Lordship afterwards, again allntUng to the principal case, at p. 276. adds: 
", 2 doubt whether the language I hear and have read, that a jiower of exchange is 9dl 
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executed by a partition, is authorised by any thing in that decision^ Exchange aad 
partition are very different. According to Shejipard*s TouchHone and other oldbooks, 
you catmot exchange until there has been a partitiou. There is infiiitle difllcu^ in 

« sayiof 



IN THE COUAT Of ChANCERY. 

to a charge of 100^., a-year, for the life of his wife Catherine (aftennrarda 
Catherine Edwards)^ and subject thereto, was settled upon the male 
issue of the marriage in tail, remainder to the female issue of the mar- 
riage. The settlement was confirmed by his will : John Nodes died, 
leaTing three sons and three daughters. Of these sons Charles Nodes 
died soon after the father, without issue. Of the daughters, Sarah was 
married to Robert Jacques^ junior ; Catherine remained unmarried, and 
Margaret Maru aflerwards married Richard Price, A commission of 
bankrupt issued against Jaques junior, the husband of Sarah, 4th o£ April, 
1775 : Sherwood and Northage were chosen assignees. On the 25th of 
Matfy 1776, Jaques the younger obtained his certificate. In August fol- 
lowmg Henry Nodes, (surviving his brotliers John and Charles, who both 
died without issue, also died without issue, by which event the estate de- 
scended, in undivided thirds, upon Sarah Jaques, (or Robert Jaques ]MW\or, 
in her right,) Catherine Nodes, and Margaret Mary Nodes (aflerwards 
Margaret Mary Price), On the 25th of July, 1781, the commissioners 
under Jaques Junior's commission made a bargain and sale to the assig- 
nees of all such right and interest, or possibihtv of interest, as Jaques, 
in right of his wife, might have to the undividecl third part of the estate. 
And in the same year some timber having been felled on the estate. 
Price and his wife filed a bill of interpleader against Jaques and his wife, 
and the assignees, praying that it might be settled to whom the third 
part of the produce should be paid ; and the assignees, by their answer 
to that bill, disclaimed, for themselves and the other creditors of 
Jaques the younger, all title to the same. Aflerwards, in 16th Feb" 
ruary, 1782, the assignees were, upon petition, removed, and Jaques 
the father was chosen sole assignee ; and an assignment, bearing date 
23d of February, 1782, was executed by Shenoood and Northage to 
him ; and, by indentures of lease and release, [*j dated 25th and 26th 
of February, 1782, reciting the above matters, and the death of Henry 
Nodes without issue, and Sarah*s (or said Robert Jaques junior) be- 
coming entitled to one undivided third part of the premises, and that 
doubts had arisen whether the remainder expectant, to which Sarah 
was entitled, did not, by virtue of the said commission, become vested 
in the commissioners^ and therefore they had executed the said bargain 

** saying a partition, under the execution of a power by a tenant for life with those who 
" have the inheritance in the other moiety, could be called an exchange. I am not 
" surprised that the Lords Commissioners in Ahet v. Heathcoiet had considerable doubt 
" upon it, and / shmUd rather have said, upon that case, that a partition was a convey- 
** ance for * such other equivalent interest* in lands (according to tlie expression of the 
** deed,) * as to the trustees should seem ftrojier,* than put it upon the ground that a power . 
" of exchanging authorised an exchange by partition. Certainly receiving the entirety 
" instead of a moiety does appear like receiving * such other equivalent interest' in 
** lands, &C. But I am not called upon to decide whether a power of exchange can be 
*« well executed by partition : a point which, if it had been decided by that case, 1 would 
** noc disturb. This case was discussed in short opinions given by Sir Dudley Ryder 
** and Mr. FUmer, and a very elaborate one by Mr. Booth, Mr. Booth's opinion ex. 
*' presses, in much better terms than I can, many of my own notions upon the subject.*' 
Sir Thomas Ptumer, Vice-chancellor, (in Attorney General v. Hamilloiht 1 Madd. 
Rep. 225, 226.) notices tliese obsenrations of Lord Eldont and that his Lordship con- 
siders the case as resting oo the peculiar wopds ** such other ^uhalent,** rather tlian a» 
aiDOuntiog to a decision upon the point ; and the Vice-chanottlor was of the same senti^ 
VMOta. The £ditor thinks it very material, upon this point, that the profession should 
have the whole of the circumstances before them, and is gratified to observe that the 
Matter's report, which Lord Loughborough confirmed, does seem partly to illusoate the 
grounds of the decision. It is not in the reports either of Mr. Browm m Mr. Vesey; 
but the £ditor has annexed it, from Reg, Lib, to page 281. postea. It should also not 
eainpe notice that Lord Eldon himself seems to have been the counsel who, in arguing 
tlw principal case, made use of the precise argument of the ** eatdvaient interest* (see 
p. 283. postea), and must therefore Iwve known the strengdi ana wcaknew of itM case 
tluougliottC, aa well as all the grounds of. the ultimate deasion. 
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yjBSk incb Wee ^ftd reciting also,, that Sherwood and Nortkage^ and all fbc! 

*'jr,i ' o(her creditors of said «7a^!i^« the younger, hjid released their, dainia to 
▲nffO' their debts (except two, which Jaques jimior undertook byaach deMl 
«^94tMt : to pay) : Jaques the elder bargained, sold, and released to Jaques the 

HcAvaoQSK. younger, that undivided third part of the premises comprised in the 
bargain and sale of the 25th of July^ 1781, and the rignt and title of 
Jaques the elder therein. 

Previous to some of these transactions, but after the death of Htnry 
Nodes, and consequently when the estate had descended upon the thre^ 
coparceners in undivided tliird parts, Margaret Mary, being about Jd 
be married to Richard Price, a settlement was made in contemplation 
of that marriage, by which her undivided third part of the premises 
was settled to the use of Richard Price for life ; remainder to Afar- 
garet Mary for life, remainder to the trustees Lyiion and Stniih^ to pre- 
serve contingent remainders ; remainder to the usd of the children of 
the marriage ; and, in the settlement, was contained a power for the 
trustees, with the consent of the said Richard Price and Margaret 
Mary his wife, to make sale of, and convey, surrender, and assure^ or 
convey in exchange, for or in lieu of other manors, lands, or heredita- 
ments, to be situate somewhere in England, all or any of the said free- 
hold and copyhold lands, Sfc. thereby granted, for the best price, S^-c, in 
money, or for such other equivalent (2) in manors, lands, or herediu- 
inents, as should to them the trustees (with consent as aforesaid) seen 
reasonable, and for that purpose, by any deeds, S^c, to revoke, deter- 
mine, and make void the uses therein-before limited, and declare such 
new uses as should be necessary in the said premises. The present 
plaintiff Abell having purchased the undivided third part of Jaques aod 
his wife, filed his bul against Catherine Nodes, f who was entitled to an* 
pther third part,) and against Price and his wife, and their daughter 
[ *2S0 ] Catherine [*J Nodes Price, (who are entitled to the remaining third,) 
and also against the annuitants and trustees ; and, upon the hearing of 
that cause, a decree was made, 29th January, 1788, by which it was 
referred to the Master to enquire in what shares and proportions the 
parties were entitled to the estate in question. On the 23d of May, 
2789, the Master made his report that the plaintiff could make a good 
title to one undivided third part of the premises in question, (being the 
part which was the subject of the present bill,) subject to the mortgige 
and annuity affecting the same ; that Catherine Nodes could make a 
good title to another undivided third part ; and that Richard Price, Mer^ 
garel Mary his wife, and Catherine Nodes Price their daughter, could 
make a good title to the remaining third part. The defendants in that 
suit excepted to the report, in order that the plaintifPs title might be 
investigated : and, upon arguing the exception, it was over-ruled, and 
it was ordered that a partition should be made of the estate, iu three 
equal parts, and a commission should issue for that purpose, and one- 
thjrd part should be allotted to the plaintiff; and there should be a 
clause in the conveyance, declaring that the part so allotted to him 
should be a security to the defendants against any claims or demands 
of any of the creditors of Jaques tlie younger, under his bankruptcy: 
that another third part should be allotted to Catherine Nodes ; and 
the remaining third to Richard Price, Margaret Mary his wife, and 
Catherine Nodes Price, to be held by the plaintiff and defendants 
in severalty. The commissioners, by their certificate dated 31st Oc* 

(S) These Lord FMUm fteems to have thought such matoial wwrds as to support tW 
deciakmt without resting it upon the abstnurt point that a mtoe power to exchange in- 
dudes a power to make partition. See in AfQufeti v. Far^har, |] Vcs. /1 76., Ju&neH 
Oeneral v. JJamittont I Madd. Rep. 9S5, ^*J6y Aci and note ( 1 ) utttea^ 

' . . tober, 
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iober, 1T89» certified^ that they founds by the mairiage-settlement of 1793. 
JMit Nodegf the premises were subject to the annuity to Catherine 
Nodesi (then Catherine Vastet^ and afterwards Catherine Edwards,) and 
they apportioned that the plainUfF and the owners of his allotment should 
pay to the said Catherine Edwards, during her life, the sum of 701,, 
part of said annuity of 100/.; and also 10^., part of a fee-farm rent of 
IL lOs., payable to the crown, in respect of the said entire estate ; that 
Catherine Nodes should pay 10/. further part of such annuity, and \0s. 
further part of said fee-farm rent ; and that Richard Price, Margaret 
Mary his wife, and Catherine Nodes Price, should pay 20/., the re- 
mainder of said annuity, and \0s. remainder of said fee-farm rent. And 
afterwards, by deeds bearing date 19th and 20th March, 1790, the par- 
tition was made agreeable to such decree and certificate. 

[*] The plaintiff put this estate up to sale ; and, in the particular, it 
was stated as being liable only to a fee-farm rent to the crown of lOf. 
a^year, and to an annuity of 70/. to Catherine Edwards; but, by a 
written article added to the particular, it was stated that it was intended 
(the widow being very old) to purchase a short annuity for securing her 
annuity, to indemnify the purchaser. 

The defendant was the best bidder at that sale, and paid the deposit, 
and entered into the usual agreement to complete the purchase, upon 
having a good title made to him. Afterwards, upon laying the abstract 
before counsel, some difficulties arose on the goodness of the title, par- 
ticularly whether the partition was within the power of the trustees ; 
and also as to the rent-charge, and Catherine Edwards's annuity ; as to 
which the agreement of the parties could not bind the crown and Ca^ 
therine Edwards: also some doubts were entertained as to possible 
claims of Jaques*s creditors on his interest in the undivided estate ; in 
consequence of which the defendant Heathcote declined completing the 
purchase, and a bill was filed by the [illaintifF for specific performance. 

At the hearing of the cause, it was referred to the Master [Mr. Pepys'] 
to enquire whether the plaintiff could make a good title ; who reported 
that he could ; and objections were taken to the report, in his o£nce, in 
respect to the partition not being a valid execution of the power to seU 
or exchange, and also with respect to the fee-farm rent and annuity ; but 
there was no objection as to the claims o£Jaques's creditors. 

The Master [Mr. Pepi/s'] having made his report that the plaintiff 
could make a good title (3), the present exceptions were taken; viz. 
1st. That the partition was not a good execution of the power. 2dly. [On 
the ground of incumbrances] as to the fee-farm rent. 3dly. As to the 
annuity. 4th]y. As to the interest of Jagues's creditors. 

Mr. MitforaBnd Mr. Nedham in support of the exceptions. 

(3) The Master's report seems framed with much care, and to have been remarkably 
well expressed. Upon the point in question Mr. Pepyt certified as follows : ** But as 
** to thie first objection, though he did see it bad been a matter of doubt amongst 
" tome of the counsel most eminent in conveyancing, whether the pOwer above men- 
«« tioned to sell or exchange could be construed to extend to the right of making a 
«* partition, yet upon the best consideration that he could give the subject, U did apittar 
■* to him that it mig^ be so construed, inasmuch as^ he conceived, the jtower to exchange 
** nnut b€ understood to include the power of convei^ng an undivided irUerest in the whole 
** of the estate in return for a sole or separate iiUerest in a divided part of the estate : or, in 
** other words, to make a jHortition, . And the proceedings in thu court for the purpose of 
'* carrying the partition into execution had.«^een such, that he was of opinion (as the 
•■ counsel for die defendant bad suggested no other objecdon to the tide than what was 
*' there stated) that the above execution of the power was such as to enable the plaintiff 
*'^to make a good title to the defendant of the said estate and premises. ■ But wftether, as 
** the question above statai on the conUruction of the power contained in the settlement had 
** been the nU^ectqf so. much doubt, tlie Court would compel the defendant* under thene 
«* circumstances, to accept the title, he submitted to the judgment of the Court.'* R.Ii. 

The 
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Ca8£s Argubd ani> Determined 

The question, whether the trustees have made a good execution of 
their powirer, will depend upon this, whether a power to exchange ex- 
tends to a partition. Powers of this kind are construed strictly. The 
words, make partition^ are commonly inserted in these [•] powers; the 
omission of those words, therefore, would of itself raise a doubt whether 
it was the intention of the parties that the trustees should have such 
power. It is of importance that the purchaser should 'have such a title 
as he can carry to market ; if tliere is a cloud upon the title, he ought 
not, therefore, to be compelled to take it. Now it is clear that a par« 
tition is not within tlie legal description of an exchange, which is a 
departing from lands in one place, to take other lands in another place. 
No case can be found that such a power has been held to extend to a 
partition. But it may be said it was under a decree, and therefore the 
children will be bound. Nobody is bound to take an equitable estate. 
The purchaser would be liable to a suit, and to a considerable charge : 
the decree is, in this case, no bar ; and the conveyancers to whom it 
has been sent are very doubtful whether the power is well executed, 
and wish to have it decided. Another objccUon to the title is, that the 
whole estate being liable to the annuity of 100/. it is not thrown equal!/ 
upon the three parts, but 70/. a-year is thrown upon the estate of 
Mr. Abell: there should have been an equal division of the charges. 
As to the estate being liable only to 70/. a-year, in truth it is liable to 
the 100/. : the agreement will not bind the annuitant, who may take her 
annuity out of what part of tlie estate she pleases; and though a short 
annuity has been purchased, there Is no release. So though this part 
is sold as subject only to lOs. a-vear fee-farm rent, it is subject to !/• l(kn 
as the crown cannot be compelled to take part of the estate as a seca- 
rity ; and if either the annuitant or the crown comes on this part of the 
estate, it would only entitle the purchaser to a contribution, and the 
Court will not compel a purchaser to buy a chancery suit. There if 
also another exception to the title : one-third of the estate belonged to 
Mr. JaqueSf from whom Mr. AbelTs title is deduced. 

Upon this exception being stated, Mr. Solicitor General objected ta 
its being gone into as irregular, there being no objection in the Master's 
Office on this account. 

Mr. Mitjfbrd insisted that any objection might be taken to the title 
upon arguing exceptions, that the old method of taking the exception 
was generally, for that the Master had certified that the plaintiff could 
hiake a good title, whereas he ought [•] to have certified that he could 
not make a good title; and that, under such general exception, any 
defect in the title might be stated ; that the present^ethod of stating 
the particular objection was only for convenience ; but if it was necessarj 
to give it in the form of an objection in the Master's office, it ought to 
be sent back to the Master for that purpose. 

Lord Commissioner Eyre said that it there was a substantial objeo 
tion, it certainly should not be precluded, but should be admitted, either 
by sending it black, or some other means. 

Mr. Mitford stated that claims might arise by the creditors of Jacques, 
against which the purchaser ought to have an indemnity. 

Mr. Solicitor General^ Mr. Mansfield^ Mr. Lloyd, and Mr. Siaideiff 
for the plaintiff. It is incumbent cm us to make it out, that the trustees 
had such powers as extended to a partition. The opinions of the con- 
veyancers are, upon the whole, in favour of the title. The questkm 
depends on the meaning of the settlement, and whether receiving a 
divided third part of the same estate, for an undivided third |>art, w* 
not amount to an exchange. At law, an exchange has particular re- 
quisites: but even, at common law, such an exchange would be ^ood; 
it is not necessary, even there, that there should be a transmutatioQ of 

poasession; 
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possession ; but it is sufficient, that a different title is taken from that 
parted with, Perkins^ Exchange 119. § 267 — 118. § 266. a rent may be 
taken for land, § 267 1 a release of estovers or right of way. — But an 
equitable exchange need not be so exact. — Here the words of the 
power are to exchange for other manoi^, Sfc^ or for any equivalent in^ 
ierests. (4) Is not the taking a third undivided, an equivalent interest?^) 
As to the interest of Jacoues's creditors, that was discussed before ; the 
decree was made the 29tn of January ^ 1788 ; some of the parties were 
then adverse, the Master reported a good title to be made ; and excep- 
tions to the report were over-ruled. It appeared to be the case of ao 
old bankruptcy, and no claims made under it. 

Mr. Mitford in reply. As to the objection, that I have cited no cases 
like the present ; it was incumbent on the other side [*] to shew that 
the words used here, extend to the case of a partition. The present 
case is entirely new. Those cited on the other side do not apply, as 
they are all cases of estates in severalty. It is said an equitable tide is 
sufficient ; and that the Court will compel the specific performance of a 
contract to purchase. I say the Court never has compelled it, because 
the Court will not compel the purchase of a chancery suit. Even in 
the case of an equity of redemption, the vendor is obliged to obtain the 
re-conveyance ; he must complete his own title. Here the creditors of 
Jaques may come upon the estate ; it does not signify whether they will 
succeed in any suit they may bring, the expence will be incurred, and 
the Court will not compel a purchaser to complete a purchase, which 
may involve him in such an expence. 

Lord Commissioner Eyre, — Was not this tlie point discussed on the 
former occasion ? The aedsion on the former exception seems to have 
decided the present case. 

This kmd of power must be construed with the utmost liberality, be- 
cause it is a power to meliorate the estate ; the idea of the law is, that 
a partition is a melioration of the estate, as giving a -divided, for an un- 
divided share, is a melioration. Upon the word selly I should thmk the 
trustees should have a power of making partition (5); because in effect 
it is to take a quite new estate. It is dimcult to say whether it was in 
the contemplation of the parties that they should have such a power. 
Then the question is, whether the words are large enough to warrant 
this exercise of it. 

Lords Commissioners Ashhurst and Wilson thought there was no great 
difficulty in the question, and that it was not necessary that the parties 
riiould nave had^ji exdiange in their contemplation; as their general 
intention was to meliorate the property: they thought whatever power 
might be derived from the word sell; the other words of the power, 
cdnveyfor an equivalent^ were sufficient. But, as a purchaser was con- 
cemecC it might be proper to consider the matter fuither. 

As to the other matters the Lords Commissioners concurred in think- 
ing that there must be an iiidenmity given. 

[*] The exceptions therefore stood over, and, just before the Lords 
Commissioners went out of office, they declined giving judgment in the 
cause. 

And, now, coming on before the Lord Chancellor^ Mr. Solicitor Ge^ 
neral and Mr. Nedham supported the exceptions, and Mr. Attorney 
General^ Mr. Mansfield and Mr. Stanley, the Master's report, b^ much 
the same arguments as they had used before the Lords Commissioners. 

At the close of the argument, Lord Chancellor gave judgment to thb 
effect. 

(4) See notes (1) and (2) aniea, referring to 1 1 Ves. 476. and I MacUL Rep. 425, 426. 

(5) M'Queen ▼. Far^uhatp 11 Ves. 467, &c. b a direct decision against this pro- 
position. Vide ibid* 473, &c, et anUa, note (1}. 

Lord 
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Ca8£8 Argued AND Determined 

Lord Chancellor. — 

i think a partitipn was .clearlj «o«Mm ihfi idea ff the^ parties^ because 
they meant to sell the estate in parts. The eflect of a partition was pre- 
cisely the same as to their interests* . • , .• 

If the estate had been sold to a trustee, and purchased again in 
shares, it would have been within the very words or tlie deed. 

The objection made by a very respectable conveyancer seems to have 
been g^ven up by him on further consideration. i 

They have divided the fee-farm rent,; some provision must be madf 
as to that. 

And for this purpose, it was referred back to the Master. (6) 

(<6) The plaintiff wis ordtred to iDdemnify the dttfendaot against lo nracii of the ft*-' 
farm rent of ]/. ld». \dU per annumt charged upon the aaid estate with other bonds, m 
exceeded the yearly sum of 10^ part thereot As to the annuity, the Court ordered ^ 
plaintiff to purchase a short annuity of 70/. in the names of four trustees, to be named 
as fpllows : two to be named by the plaintiff^ or two by the said defendant Mkkagt 
HkathcoU, to indemnify the said defendant M. H, against the annuity of 701. per < 
payable to C X> for her life, and charged upon the said estate, &c. R. L. 
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Wardell against Wardell. 
(Reg. Lib. 1792. B. fol. 659. 664^.) 



Cbarse pro- T ^^^ Chancellor said, that when portions are charged on estates, 
pwdraed to ^^ to fay in equal rates and portions, it means to be paid pro raU as to 
the ndue of the the value of the estates. (1 ) 

(1) So decreed. R« L. 
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Jane Tate against Hilbert & al'. ^ xvidTLK 



Ma«y Tate against Hilbert & al^ ., nacMrhtk 

(Reg. Lib. 17^2. B. folios 254. b. and 290. b.) March. 

lo Court. 

^HESE were two bilh filed by the respective plaintiffs for the pay- ^^d ^y^. 
•■■ ment of 1000/. payable upon a promissory note, to the plaintiff ^ cheque on a 
Jane Tate, and 200/. the value of a banker's checjjue, payable to the ^^^^fl^^ *" 
plaintiff Marj^ Tate or <»rder, given to the respective plainti& by their iHnesn is re. 
uncle Mark Bell, a few days previous to his death. yoked by bis 

The bill of Jane Tate stated (inter aV), <« That Mark Bell' the demth, unless 
plaintiff's uncle, some time in the year 1787, requested her to reside with ^©"^ offered 
him at Battersea, and superintend his household [♦] concerns ; that, in |^'^''^°*t"iLoj 
compliance with his request, the plaintiff and her mother broke up m a rfa»^/f5**^**^ 
koussekeeping at Scarborouffk, and came to reside with him. and con- mortii causa. {\) 
tinned to do so till the time of his death ; and that she and Maru Tate^ A promissory 
•he plaintiff in the other bill, great niece of the said Mark Bell, »f^ *» ^« '•»* 
whom he sent for in 1787, had the priacipal care of hia household ^!!^J^I^ 

That the said Mark Bell, by his will dated 23d Nxroembery 1789, [*287J 
Wqueathed to his sister the plaintiff s mother, 1500/., and to the plaintiff 
Jane Tate 1000/., and to Mary Tate the other plaintiff 500/. and the 
residue in trust for the benefit of his only child James Bell for his life, 
in manner therein mentioned, and appointed the defendants executors, 
giving them power to adjust and compromise and compound debts, and 
to pay debts, upon any evidence they should think proper: 

That the testator, after the making his will, being sensible that his 
end was approaching, took frequent opportunities (when his state of 
health woula admit of it) of loekmg into his affairs, and his papers, and 
securities for money, and making calculations of the value ot his pro- 
perty and amount of his fortune, and of conversing with plaintiff thereon, 
and getting her to assist him therein ; and when such calculations were 
iintshed, he mentioned to the plaintiff that he did not, when he made his 
will, tl^nk he was worth so much as his fortune then appeared to be, 
and that he would give plaintiff more, and would give more of his pro- 
perty away, for that there was too much for his son, and expressed an 
intention of cancelling several bonds and securities for money, which he 
had taken from several relations and friends for monies lent, and which 
securities he Mid the plaintiff had been looking over ; and on the 25th of 
January^ 1790, the testator being in his parlour, and conversing with 
pHuntin and the said Mary Tate on the statement of his affiurs, he re- 
peated his intention of giving away more of his property ; and he, soon 
afterwards, cancelled bonds and securities from several of his friends 
and relations, to the amount of 3220/. which plaintiff, at his desire; took 
out of his bureau and delivered to him ; and he then told the plaintiff, 
that he would give her 1000/. more, as he had told her he always in- 
tended so give her something more, and would give the said Mary Tate 
his great mece, 200/. more ; and having observed that he had not money 
onough at [*] his banker's to draw for both sums, and having filled up [ #288 1 
and signed to Mary Tate a cheque or draught on his bankers for 200i. 
payable to himself or bearer, he sent to one of his clerks for a proper 



(1) Upon tfab subject* see I Roper on Leg. pp. 1. 5. et ieq., HUl v. Chapman, antea^ 
SfoL 612., Brgwny, BumtWi anUa, 72., waA Cottfcnr, Missing, 1 Madd. Rep. 176. 

Stamp 
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179S. stamp for a bill or promissory note, and such stamp having been brought 

* / ^ ^ to him, he wrote thereon and signed the following promissory note, ** I 

Tati promise to pay Mrs. J. Tate or order on demand lOOOiL, January 25t]i 

ngainst 1790, M. Beu ;" and delivered the same to the plaintiff, desiring her to 

HiuBAT. take care of it and to remind him of it when he next went to lAindon^ 

and he would g^ve her the money : 

That he had, at that time, in his banker's hands only 1 142/. in cash : 
That he died 30th January ^ 1790, and without having gone to 
London; and, therefore, did not pay the plaintiff the sum of lOOOf. and 
the promissory note remained in the possession of the plaintiff: 

That, on the 26th January^ 1790, he added two codicils to his will, 
and by the first codicil he save the plaintiff a pair of dianoond ear-rings 
and his best diamond ring m trust for his son, to be delivered to him 
when his trustees should think him capable, and put him in the manage- 
ment of his own concerns ; but in case he should never become capable 
in the judgment of his trustees, then the testator gave the same to tbe 
plaintiff, together with some other specific articles of value ; and by the 
other codicu, he released the respective debtors whose securities he had 
previously destroyed : 

That the defendants had refused to pay the plaintiff the 1000/. there- 
fore the bill prayed payment thereof. 

The bill of Mary Tate stated the same circumstances and prayed 

Eayment of the 2001. the value of the banker's cheque delivered to her 
y the testator on the 26th oi January^ 1790. 

The defendants, by their answers, put the plaintiffs to the proof of 
the conversations which passed between them and the testator, respect- 
ing his encrease of fortune, and the destruction of his securities, snd 
[ *289 ] they said they believed that the testator did deliver f*] the promissorj 
note for 1000/. and the banker's cheque for 200/. to the plainttffs. 

They admitted assets, and stated, that, at the time the testator died, 
there was cash in his banker's hands to the amount of 890/. 2«« 5d., snd 
that on the 25th January^ 1790, he was ill of the illness of whidihe 
died, as before mentioned. 

They submitted that the cheque for 200/. was countermanded by the 
death of the testator, and that they were not liable to answer the same 
out of his assets ; and as to the promissory note of 1000/. that, as ths 
same bore date subsequent to the making of the will, and was fior the 
same sum of money, as the legacy thereby siven to the plaintiff Jom 
TatCy they submitt^ whether the same ought not to be constden^ ss 
given in satisfaction of such legacy ; and that they ought not to pay the 
same, it having been given voluntarily and without consideratioii* 

The respective plaintifi were, with other witnesses, examined in each 
other's cause; and the depositions proved the several circumstanoei 
stated in the bills and (among other things) that the testator, at the timt 
of delivering of the promissory note and draught to the plaintiff wis 
infirm in his healthy but in his perfect senses ; and though his mcin si y 
might not be so ^ood as in his younger days, yet that he knew eveiy 
thing that he said and did ; that he appeared to be in a fit state to 
dispose of his propertjr ; and particularly, that at the time of his deiMf* 
ing the several securities, and giving the promissory note, he said to the 
plaintiff Jane Tate, now I wUl give you 1000/. as I have often told you 
I would give you something more, meaning, as the deponent understood) 
more than he had given by the will. 

The material argument turned upon the demand made by JUcry 
Tate 8 bill. 

Mr. Solicitor General and Mr. HoUisty for the plaintifi» conleDded 

that this case came within the first definition of a donatio causd moriii 

by Stvinbumct page 22. The testator's will was dated November, llB^i 

sad 
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ind subsequent to that period, he looked into his affairs with a vieir of 1793, 
lisposing of more than he had done by [*] his will : this is a disposition »^ , -\ ,_ » 
n contemplation of death. Lawson v. Lawsony 1 Wms. 441 ., is appli- Tati 
!able to tlie present case. nf^ainMt 

Mr. Man^ld and Mr. Campbell^ for the defendants. Tliis transac- J^"'"*^^ 
ion cannot be brought within any definition of a donatio causd mortis ; L *^^ J 
t is a mere order to pay so much money, not an appointment of any 
(pacific sum ; every legacy is an appointment to executors to pay so 
Mttch ; this is a mere order upon tne banker, and cannot fall under 
luch a description ; the paper is not proved in the Ecclesiastical Court ; 
t is only an immediate authority to receive a sum of money, and anni- 
lilated by the party neglecting to receive it in the testator*8 life time. 
[n fVard v. Tuntevy 2 Vesey, 431., it is said that in Lawson v. Lawson^ 
;reat stress was laid upon the draught being given for mourning ; and 
Jut case stands upon its own peculiar circumstances. In MiOer v. 
MUlery 3 P. Wms. 357. the note was held not to be a donatio mortis 
'ausd ; and, c^ Jbrtioriy this cannot ; for this expires with the life of the 
lestator, which the other did not : delivery of the thing itself may avail, 
lut not of the symbol, as in Sndprave v. Bailey y 3 Atk.214. hard Hard- 
vickty thought delivery of the bond would not do : but that went upon 
he ground, that the bond itself constituted the debt ; and therefore, in 
Ward V. Turner, he distinguished the case of a bond, from that of a 
wtCy which is mere evidence of a debt ; and doubted whether he had 
lot gone too far in Snel^ave v. Bailey ; there is, therefore no case but 
Lawson v. Lawsony which proceededf on grounds which can never be 
tupported, and has since been reprobated. 

Mr. Solicitor General, in reply. If the plaintiff had paid away the 
baught, thoueh the banker had refused payment, yet the holder might 
lave recovered against the executors. 

Lord Chancellor. — 

Mv difficulty is how this can be donatio mortis causa, it having no 
relation to the death of the testator. 

Mr. Solicitor General, If given in general contemplation of mortality, 
t shall operate as such ; and that though there is no proof of any parti- 
mlar illness at the time ; it here appears the testator was in a very 
nfirm state. 

[•] As to the claim o£Jane Tatey Mr. Mansfidd cited Baldwin v. Webb, [ •291 ] 
1 1th March 1788, decided by Lord Kenyony then Master of the Rolls, 
n which he held that a promissory note would not be good, as a donatio 
'ttusd mortis. 

As to the Solicitor's position, that the holder of the draft could 
'ecovcr, the case of Pearson v. WalUs before Lord Kenyony was cited, 
IS having decided the contrary, it being a mere voluntary note. 

Lord Chancellor took time to consider : and on the 22d April follow- 
off pronounced his decree. 

Lord Chancellor, — There does not appear, either in the plaintilTs bills 
NT the depositions, any circumstance of the immediate appearance of the 
leath of the testator, at the time that the conversation passed between 
lim and die plaintifis, and the delivery of the cheque and promissory 
itite. The whole of the transaction amounts to nothing more than this, 
I conversation between them as to the amount of his fortune, and upon 
lis casting it up, its exceeding his expectations, his cancelling certain 
Purities, and saying that he would give the plaintiff something more. 
Jpon the 25th of January, when he gave tliem the draft and promissory 
lote, according to the evidence, he appears to have been in a low state, 
•ut not in a dangerous way, and on the 30th he died ; the date of his 
rill was the 26th of November 1789, by which he gave several legacies 
his relations, and among others, to the plaintiff Mary Tate SOOll ; the 

day 
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1793. ^y ^^^^^ ^^ ^^ given the draft and note, he added two codicils^ by tfai^ 

^ ^ ^ first of which he gave his niece some speciBc articles of plate an^ 

Tatb jewels, and by the latter, directs a release of the several securities 

against which he had cancelled. Under these circumstances, the plaintiff, Mary 

HiLBBftT. TatCf claims the sum of 200/. upon the death of the testator. The 
cheque not having been tendered to the banker between the 25thL and 
the 30th of Januaryy the authority to pay clearly expired with the 
death of the testator at that period : and the doubt m my mind is. upon 
what ground this court can suppprt her demand against the executors. 
The proceeding itself is perfectly fair and honourable ; though, at the 
same time that, I must own that it is clear of the least imputation of 

[ *292 ] undue management, it is liable to this observation, [*] that the evidence 
by relations for one another, should be received with- the utmost caution; 
as the allowance of such testimony might be attended with great incon- 
venience. The case itself is purely a mistake on the part o^ the persou 
meaning to give it, as well as the party receiving it ; for if the note 
had been paid awav for a valuable consideration, and the money received 
at the banker's before notice of the death of the party, or immediately 
after, it might have availed; but for want of activity in the holder of it, 
it is become of no effect; one must allow one feels a disposition to 
make it effectual ; but I must resist it, as it would be dangerous to 
decide the point under any particular bias. I cannot relieve the plain- 
tiff. The claim has been supported upon this ground, that the delivery 
of the draft of 200/. upon the banker, may be considered as a donatia 
caus6 mortis^ as falling within the description of that particular species 
of alienation in Swinburne : that it operates as a disposition of so mucii 
money in the banker's hands, and in favour of the person put into pos- 
session of the note ; and Lawson v. Lawson was cited for that purpose. 
On the other hand, it was said that it was a common cash note, and 
merely a gift of so much money ; that she could not claim it as a legacy, 
nor would it be effectual as a debt, and that this court could not give 
greater effect to the note than at law. In all the numerous authonties 
upon tills subject, the reasoning has been taken, with great propriety, 
from the civU laxv^ as in the jurisdiction with respect to these points, 
the Ecclesiastical Court has followed the reasoning of tlie Roman law, 
and all the passages in Stvinbume are borrowed from thence. Much 
perplexity has arisen from Smnbume^ coupling the description of a 
donatio with a legacy, and taking his authorities partially from the cif il 
law, at a time when the subject, among the lawyers at that period, 
raised a degree of contradiction ; and it is difficult to reconcde the 
several passages ; whether the subject is considered in the nature of a 
donatio inter vivos, or as one mortis causd, Sxvinbume^s three descrip- 
tions are these, 1st, where the party is in no present danger, but having 
the same idea of mortality which all men have, makes the gift with a 
general view to it ; 2dly, where he does it, thinking himself to be in 
particular danger ; and 3dly, where he does it in immediate contem- 
plation of death, but only to take effect in case it happens. The two 
first are distinctions of donationes causd mortis^ which Swinburne has 

[ '293 ] taken purely from the books which he refers to, [*] and has arranged 
them under the names of donations, S^c^ and at a period when the con- 
troversy upon that rtiatter among civilians was subsisting, he has taken 
his descriptions from Justin. Instit. Lib. 2. § 2. c/^ donationibus mortis 
causa : but had he looked further he would have found a correct opi- 
nion upon this subject, which at last prevailed as a legal authority; 
and that is contained in Justin. Lex 27. ^^gf^^* ^^b. 39. tit. 6. L. Si 
donetur mortis causa ut nutto casu revocetun The original defimtion of 
a donatio mortis causa was a gifl in the nature of a legacy, and so 
called, quia propter mortem, liable to debts, and nothing more than a 

7 gift 
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gift upon 5ui*vivorBhip ; and the danger of suffering such donations ^(^fajc iY9^. 
raken looseTy, occasioned a positive enacttpent that it should be attested >i^ft«^ais^ 

Uji^'fiVe witnesfses. i.. . > . , ^^ 

Lord Hardwickcy in the case of Ward v. Turner, takes notice g£ the **f^' 
perplexity which has arisen from the confused definition among tlie MfeitiT. 
civilians, but considers it as clearly understood by the law of the Eccle- 
Aiastical Court, that it cannot be an absolute gifl, but only contingent 
upon the death of the party giving it ; and he deems delivery to be the 
e^sentfal circumstance : here it cannot be considered in that Hght, fpr 
there has been no delivery of the thing, neither can it operate as a 
writing in the nature of an appointment : it is clear it cannot be paid, 
because there is no actual transfer of property. Had it been in the 
nature of an instrument, or a written direction to another to make the 

fifl, it miffht be within the jurisdiction of the Ecclesiastical Court, and 
e proved by the executors ; it would be void, however, against crn- 
ditors, but would not necessarily fall within the course of an adminis- 
tration, nor require any thing to be done by the executors to constitute 
a title to the party to whom it was made. As to the doubt suggested in 
Warel v. Turner^ respecting the authority of Latvson v, Laxvson, upon 
looking into the Register's Book, the decision is right.' It was not 
liierely a matter of suggestion or proof, that the party intended the note 
for mourning, for it there appears that the note was actually given for 
that purpose, and that it was so indorsed, being admitted to be so by 
the answer of the defendant. The only question which could arise, was 
whether the note could be proved as a testamentary writing ; and one 
does not well see what was the specific ratio decidendi ; but it may be 
considered as a direction for mourning, and might have been given by 
parol, thought not inserted in the will, and not [•] necessary to be proved [ *294f ] 
in the Ecclesiastical Court ; as taking the whole of the note and in- 
dorsement together, it was the appomtment of a sum of money in the 
hands of the banker, for a particular purpose, expressed in writing, to 
take place provided the appointee survived the appointer. But with 
regard to the present case, I do not see how I can apply this idea of an 
appointment, for here the gift is to take effect immediately, and there- 
fore cannot operate as a donatio causd mortis : the true ground is, that 
It must take effect in favour of the party surviving ; but here is no 
reference whatsoever to the death of the donor. It cannot do so, but 
in case of death ; but this is actually a draft upon a banker to taHc 
effect in his life-time ; and it appears, by the evidence of the convers- 
ation held between the parties and the donor, that it was not intended 
as legatary, but he meant to give them an immediate bounty simul S^ 
Stmd; that he cancelled the securities from that moment, not from the 
time of his death ; and at the instant he gave up the debts to the different 
persons interested in them, he gave the plaintiffs 1000/. and 200/.. I 
aee then no ground for calling this an appointment, when it is no more 
than an immediate delivery, without any reference to his death, or the 
safvivorship of the donee. As to the promissory note, if she cannot 
avail herself of it at law, I lament the hardship ; but I clo not see how 
the Court can extend the case beyond the favour she could have at law ; 
and as to the possibility of an action, if she could succeed, I should feel 
no sort of reluctance in establishing the demand here ; but upon no solid 
ground of equity can I give the party relief, therefore, there is no use in 
retaining the bill. 

Bills dismissed. (2) 

it • . ' ■ 

■'■ (9) Without costs, and without prejudice to die pUintiflT* bringing any action at 
Mw* R. L. 

t 
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{ ride S.C. MuNDY against Mundy. 

i28. &c.] (No Entry.) 

24th April, 

Demurrer to TTUGH Mundy the elder, being seised in fee of fVeehoId estates, by 

bill for dower ^ill dated 26th November 1 774-, devised the same to his son Hupi 

A^^^'^'taifid ^^^2f* ^^® ^^^" ^^^ assigns for ever, but in case of his death without 

no^impediment ^"c» then he gave the same to his second son, the defendant in fee. 

to succeeding The testator died soon [*] after making his will, leaving his two sons 

at law. (1) surviving him, anA Hugh Mt/7i£][y the eldest son, became, by virtue of 

[ *295 2 the will, seised of the premises, as tenant in tail by implication, and 

continued in possession thereof till his death, which happened on the 

9th of April 1783 ; he died without issue» but leaving the plaintiff, his 

widow surviving him, and without havine levied any fine, or sufl^ed 

any recovery, and Vfiarles Mundy the defendant, became seised in fiee 

of the premises, subject to the plaintiff's dower. 

The plaintiff, at some distance of time after the death of her husband^ 
filed the present bill (in the time of the late Lords Commissioners) 
praying an account of rents and profits from the death of her husband, 
and that the defendant might be decreed to pay her one-third part 
thereof for her dower, and to have dower assigned to her out of the 
premises. 

The bill did not state any term out-standing, or other impediment to 
recovering her dower at law. 

The defendant put in a demurrer and answer to the bill, and for 
cause of demurrer insisted, that the defendant had no equity, and that 
her remedy, if any, was at law. By the answer, he admitted the facts, 
but said, the plamtiff had permitted him to remain in quiet possession 
of the premises for nine years, without any demand of dower, that he 
had offered to assign her dower from the tinoe of her demand, but she 
had insisted upon having it from the death of her husband. 
Mr. Uovd in support of the demurrer. 

The bill states no impediment to the plaintiff^s proceeding at law, 
\i\it a bill for dower must always state that the defendant has the title 
deeds in his custody, or that there is some obstruction to her remedy; 
dower is a claim at law, and if the doweress can recover there, she has 
no right to come into a Court of equity. She has no more right than 
an heir at law ; both have legal rights. In Curtis v. Curtis^ (ante, vol. ii. 
620.) the Court retained the bill, and sent the case to law. There was 
an allegation, that the defendant knew the plaintiff had not the 
[•296] i;»]deeds.(2) So there was in Moor v. ^/ac;t,Ca. temp. Talb. 126. TTiis 
court has no original jurisdiction in cases of dower, 2 Bacon's Abr. 136. 
Smith V. Angel, 7 Mod. 4-3. 
But the demurrer was over-ruled, Lord Chancellor (S) sajring, that 

where 

CO See expretsly upon this, the Editor's notes upon Curtmyr. Curtia, aifJes* S tcL 
€Sa, & 624. mnd 630, in particular^ referring to fTtason ▼. Duke of NorifnatiALikmd, 
11 Vet. 155. 

(2) This part of Mr. lioyd^ ai^^ment and the cotemqporary report of it alM, 2 Vek 
jun. 124., is quite unfounded in fact. Hie bill contuned no such charges; Ibe alle- 
gations of It referring to other matters. See the Editor's notes on it, anf^o, SvoiL €94; 
ani 630. 

(J) See the judgment 2 Ves. jun. 128. The following is the note of the judgment, as 

"tafeen by lAjrd Colchetier : ** Jjord ^Chancellor. The demurrer is bad, becauae it k a 

" demurrer to a bill for an account, but the answer is a repetition of the demoRvr 

" admitting the widow's right, and that an account is due. The proceedings at law 

'* would be }f^ug^U>ly to try a right which is admitted here, and upon the general 

<# ^^ »• 
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where the lille lo dower m admitted^ and nothing to be done but ta at* 
aigo it, there being nothing to try at lav, it would be useless to send it 
thither^ 

** question diere is no intricscy on the dower ; if the right is oofidiovated it must go t^o 
•* law, but if admitted, it is, of course, here, so it is in partition. In^either case the 
«• parties have such an intermixture of right that it is best for the parties to have relief 
** here. ^ Hie course has been for many years to have commiwaioners here, in twe)i«e 
" years in the Common Pleas I ouly remember two wriu of dower. Nothing is ^ bw 
** to dower at law but a jointure; yet now it is daily practice to receive equitable ban 
^ here, and if plaintiff* must go first to law and then be brought back here by de^ 
** fencUmt, it is only a circuitous and vexatious course.*' Loi3 Colchester adds lh« 
C»ilo«uig note : «* See suits in Chancery for dower, Year-Jbook, 6 Edw. 3, 47." 
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Broughton against Marty n« 

(No Entry on this occasion.) 

•'l^riE defendant was brought up on a pluries habeas corpus^ and Mr. 
'*- SuttQu now moved, that he might be remanded^ in order to he 
brought up again on an alias pluries. 

The prisoner applied to the Court to be discharged^ on going inune* 
diately to the public office, putting in his answer, and clearing bis 
contempts. 

Mr. Sutton objected to this, as the costs were not ascertained, ani 
contended, he should have given notice of his intended application to 
the Court, and that then they should have ascertained the costs. 

But it being agreed that the costs would not exceed 15/., 

Lord Chancellor said, he would not re-commit the defendant, but 
discharged him on the terms of depositing 15/. for costs, subject to tb^ 
Master's taxation, and putting in his answer immediately, 

(1) See the Editor's notes on these points in Watlap v. Brovm, aniea, 212. 224. 
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The Duke of Bolton against Mary Charloti'e Williams [Vide^C. 

and Othersu 2Ve.,jun.i38.] 

(Reg. Lib. 1791. B. fol. 329. and Reg. Lib. 1792. A. foL 385.) ^^ ^"""^^ 

N Easter Term 1790, the plaintiff* filed his bill of interpleader, against The memorials 

the defendants, thereby stating that by indenture dated 10th ofJune^ of granu of 

1765, and made between the late Duke of Bolton, brother of the ■"""'*y™"f 
' set out all the 

aecurities, and the whole transaction. So, of assignments of parts of an annuity already gn^ited. ( 1 ) Where 

this is not the case, the Court would not order a return of the purchase-money, out of anears in court (2) 

[Interpleader. — On bill of interpleader by the owner of an estate against the grantee of a rent-charge 

mil of it, assigned to secure an annuity, and the annuitant, the annuity being voii the arrears of the rent- 

€lwr§« 19 court were paid to the origUial griintee; anilth^annuitantwys held not emillQii to have the con- 

aideradoh repaid out of that fund, there being only a general debt at law, and no lien. (3)] 

(1) W4e Da^iimn ▼, Fotey^ and Jachon v. ZLfofr, tmteth 3 voL 598. 605. &€., Mo<4 
V. Bfretion, antea, 121, &c, Bromley v. HoUcmdt 7 Ves. 1. tH aeq^y Attgell ▼• JSMdi9\, 
a Mcii^ l€a « $e^, &c 

(3J See notes (2; and (3) next page. 

O 2 plaintiff, 
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pkuiitiff^''and William Lato gentleman/ for making a provision fiSf the 
defendant Mary Charlotte WilliamSf (therein called Mar^ Charlotte 
ThomhiU,) the said Duke demised unto the said William LaWy Sfc* 
certain estates, a^ premises therein mentioned, for a term of 99 years, 
upon trust to permit the Duke and his assigns to hold the premises, and 
to take the rents, S^c. for )ife, and afVer his decease, in trust to pay unto 
the said Mary Charlotte WiUiamsy and her assigns during her natural 
life, a clear annuity as therein mentioned of SOO^., which annuity toas 
not to be subject to the control, 8^c. of any husband with whom she might 
afterwards intermarry : 

That the said Duke of Bolton died, and, some time after his death, 
the said Mary Charlotte ThomhiU intermarried with the said defendant 
John Williams y and afterwards by a decree of this Court, dated 12th of 
December, 1768, it was declared that the before mentioned indenture 
ought to be established, and the trusts thereof performed, and that the 
estates were charged with the payment of the said annuity of 300/.^ for 
the separate use of the said Mary Charlotte Williams: 

That the defendant Mary Charlotte Williams, by indenture, dated 
10th of October, 1778, purporting to be for a valuable [•] consider- 
ation, assigned to Isaac Ardesoif the whole of the said annuity of SOOL 
in trust to take to his own use 100/. per annum, part thereof, and 
afterwards, by another indenture, datea 24th of December, 1778, as- 
signed to him for his own use 60/. per annum, other part of said annuity 
of 300/.; and by an indenture dated the 3d of May, 1780, she assigned 
to Richard Du Bourg 90/. per annum, other part of said annuity : 

That by an indenture of four parts, dated 22d of September, 1781, 
made between the said Isaac Ardesoif, the said Richard Du Bourg, 
said Mary Charlotte Williams, and Thomas Estcourt CrestveU deceased, 
it was witnessed that, in pursuance of the agreements therein men- 
tioned, and in consideration of 1126/. 7s. paid by said Thomas Estcourt 
CrestveU, to said Isaac Ardesoif, and of 5347. to the said Richard Du 
Bourg, and of 339/. 13^. to the said Mary Charlotte Williams, making 
in all 2000/. the said Isaac Ardesoif, Richard Du Bourg, and Mary 
Charlotte Williams, did assign unto said Thomas Estcourt Creswell, Sfc*, 
the said several annuities of 100/., 90/., and 60/., during the life of the 
said Mary Charlotte Williams, out of said premises so demised by the 
said late Duke of Bolton, to the said William Law, Sfc, for said term of 
ninety-nine years, upon trust, out of said annuity, of 300/. to deduct 
and pay to himself an annuity of 250/., and pay the residue of said an- 
nuity of 300/. to the said Mary Charlotte Williams, or her assigns, and 
appointed CrestveU her attorney, to receive the annuity of 300/.: 

That CrestveU died the 14th o£ November, 1788, having first made his 
will, dated about 14th of January, 1786, and appointed the defendant 
Mary Jenkins sole executrix, who duly proved the same. 

Aud the bill further stated, that, by mdenture dated 20th of March, 
1782, made between the said defendant Mary Charlotte WiUiams and 
WiUiam Sampson, since deceased, in consideration of 297/. lOs, the said 
defendant Mary Charlotte WiUiams assigned the rent-charge of 500/. to 
the said WiUiam Sampson, Sfc, upon trust, to retain during the life of the 
said defendant Mary Charlotte WiUiams, an annuity of 42/. 10«. and 
his costs and expences, and to pay the residue to the said defendant 
Mary Charlotte Williams, and she thereby nominated the said William 
Sampson, her attorney, to receive the said annuity, with usual powers 

(2) See this part of the judgment in Mr. Vesey's report, p. 156., Jones v. Harris, 
9 Ves. 486., ExparU Wrighty 19 Ves. 255. 259., and AngeU ▼. Jffarfdbi, 15 Ves. 244., 
16 Ve«. 202., and 2 Merivale, 164. 169, &c 

(3) See within, and the marginal abstract in 2 Ves. jun. 139., with Ansell v. HadJeny 
15 Ves. 244. et seq. \6 Ves. 202, &c. 

and 
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and authorities: and stated the death of the [*] said JViiUam Sampson f 
having first made his will, and appointed defendants Down and Pitckes 
executors, who had proved the same ; and the death of LatOy having first 
made his will and appointed the defendant John Anderson executor, 
who had duly proved the same : 

The bill further stated, that the plaintiff was in possession of said 
estates, as tenant for life, under the will of Charles duke of Bolton^ subject 
to said rent charge of SCO/*, and that various disputes and differences 
having arisen between Mary Charlotte Williams^ Thomas Estcourt Cres* 
welly William Sampson j and defendants Jenkins^ Pitches-and Down^ and 
plaintiff having paid said 250/. a-year, up to Christmas, 1787, and that 
said annuity, on account of such disputes and differences, was from that 
tkne in arrears, and plaintiff having paid 50/. the remaining part of said 
annuity of SOO/. up to Christmas^ 178S, and same on such account was 
in arrear since that time : 

That defendant Mary Charlotte Williams exhibited her bill against 
plaintiff, and the executors of said William Sampson, to have the afore- 
said indenture of the 20th of March, 1782, cancelled, which bill had 
been dismissed with costs, as against the executors of the said William 
Sampson, and that the defendant Mary Jenkins had also exhibited her 
bill against plaintiff and defendant Mary Charlotte Williams and others, 
praying that the plaintiff might be decreed to pay the said annuity of 
250/. a-year, and the arrears thereof to her ; and that the defendants 
Down and Pitches, since tlie aforesaid bill had been dismissed, had 
demanded the arrear of the said annuity of 42/. 10^. per annum, and the 
punctual payment in future, threatening, in case their said demand was 
not complied with, to file a bill against the said plaintiff; and that the 
said Mary Charlotte Williams (alleging that upon the hearing of the 
aforesaid cause, the then Lord Chancellor had declared, that it was his 
opinion, that she alone was intitled to receive the said annuity) had 
caused a notice to be served, demanding payment of the arrears of the 
said annuity, and had also caused declarations in ejectment to be served, 
in the name of the defendant John Anderson, on the plaintiff, in order to 
recover the possession of the said Yorkshire estates ; that the plaintiff 
had offered to pay the said arrears to the defendant John Anderson, 
the personal representative of the said William [*] Law, but he had 
refused to accept the same, and had permitted the defendant Mary 
CharioUe Williams, or the other defendants, to use his name in bringing 
ejectments for recovering the said estates : 

The bill also stating that the defendant John Williams resided abroad, 
prayed that the defendants might Interplead, thereby offering to pay the 
arrears into Court, and for an injunction to restrain the defendants from 
proceeding in ejectment, or otherwise at law, against the said petitioner 
or the tenants of the estates. 

The defendant Mary Jenkins, by her answer put in to the said bill, 
stated the particulars of the indentures whereby the several annuities of 
100/.9 60/. and 90/. ^making together 250/.) were granted by the said 
Mary Charlotte Williams, out of the annuity of 300/. to the said Arde- 
soiff and Du Bourg, and which were afterwards assigned to Creswell her 
testator, and claimed to be entitled to the several annuities, and to be 
paid the arrears thereof accordingly. 

The defendants, Down and Pitches, by their answer, stated, that Mary 
CkaHatte Williams having sold 250/., part of her said annuity, of SOOL 
to Thomas Estcourt Creswell, and being desirous of selling the remaining 
50/. a-year for her life, applied to the said William Sampson to become 
the purchaser thereof, and that he agreed to purchase 42/. 10^. a-vear, 
for the sum of 297/. 109., being after the rate of sevm years' purchase, 
(but as the defendants believed, Sampson was not apprized of the grant 
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of the prior annuitiei, to the amount of 25Ctf«)» 9x^ that in cootequeiice 
thereof, the said indenture of the 20th of March, 1782y was nade and 
executed, and itated the purport thereof^ and further stated that a 
memorial of the said indenture was duly enrolled under the act of par* 
liament, and said that it appeared by the evidence in the said Mary 
Charlotte WilUams*% said cause, that die said indenture was prepared by 
the person employed in the behalf of Mary Charlotte WtUittrnM, and it 
appeared to tnem, by an entry in the said fViUiam San^ofC^ banker's 
book, that the said consideration money of 297/t lOs. was paid by him 
to the said defendant. Afary Charlotte H^iUiamSf by draft on his banker^ 
also that the said IVilUam Sampson received three [*] several quarterly 
payments of 12/. lOs. each, as for three quarterly payments of his said 
annuity, and for his salary of 6d. in the pound, on the receipts of the 
said rent charge of 300/., and also received the sum of 15L 5s, m respect 
of the said annuity from John Bindley^ Esq. who was surety by bond, 
with the said Mary Charlotte WiUiamsy for the due payment ef the nid 
annuity, which they believed was the whole money which was reoeived 
by the said William Sampson in his life-time, on account of the wui 
annuity, and that the defendants had not received any payments in 
respect of the said annuity : that the whole thereof* except the said sam 
of 52/. 1 5s. was then in arrear, and the^ claimed, as the executors of the 
said William Sampsons will, to be intitled to receive the arrears of the 
said annuity of 42/. \0s* out of the money which was in the plaintifPi 
hands at the time of filing his said bill, and also to be paid the growing 
payments of the said yearly rent charge of 300/. during the life of the 
said defendant Mary Charlotte Williams. 

The defendant Mary Charlotte WiUiams, by her answer to the sud 
bill, amongst other thines admitted the making and execution of all tht 
instruments stated in the plaintiff's bill, but said that the same were 
executed by her when in ereat distress, and under the circumstance! 
therein aftermentioned, and she insisted that she, onlvy was entitled to 
receive the arrears of the said annuity, of 300/. for which she had oolj 
given receipts to Christmas, 1783, from which time, she insisted the 
same was in arrear : she insisted that the late Duke intended the mi 
annuity for her separate use, and that no other person should ha^ any 
controul over it ; and stated that, by her marriage settlement with b^ 
husband, it was settled to her separate use. She further stated the cii^ 
cumstances under which the annuities to Ardesoift Du Bourg and 
Crestoell were granted, much as they appeared in evidence, and insisted 
that the defendant Jenkins was not entitled to receive the arrears thereof; 
and also insisted that she was greatly deceived throughout the trans* 
actions, relating to Sampson's annuity, in the manner stated by her io 
the bill which she exhibited against the plaintiff and the defendants Damn 
and Pitches, as executors of Sampson, by which bill she prayed that the 
defendants Pitches and Dovon might be compelled to deliver up the said 
indenture of the 20th March, 1783, to her to be cancelled, as being ob* 
tained from her by fraud and imposition, and without due [*] consider* 
ation, and offered to pay to the said defendants ail the money received 
by her from Sampson, as the consideration of the said indenture, toge- 
ther with lawful mterest, after a deduction of what had been recttved 
by Sampson in his life-time, or by the defendants, his executors, since 
his death ; and the said defendant admitted, that the said bill had been 
since dismissed without costs, against the said defendants; and she 
further admitted that the defendant Jenkuu^ had exhibited her bill agabm 
the plaintiff and defendant. 

Witnesses were examined ; and, as the final decision of the GBUse 
turned upon the difference of the facts which came out in evidencfi^ and 
the statement ther^ in the memorials jenrolled in this court, it w31 be 

necessaiy, 
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necBS6A¥y^ in 'Order to make the argument and judgment intelligible^ to 1793, 
state so much of the evidence, and memorials as apply thereto. ' jhb\— r 

As to the annuities granted to Ardesoif and JDu Bonrg^ the grants Duke of 
thereof, and the payment of the consideration were preyed ; ana as to Boltoh 
the assignment to Crestoelly Bindlej^ swore, and was supported in the agoinst 
material parts by other witnesses, that Powd being employed by Cres' ^itttAict. 
tD00 to lay out a sum of money in the purchase of annuities, caused ad- 
yertiaements to be published in the papers for persons desirous to sell ; 
and that Bindleyy on behalf of Mary Charlotte fViUiams, applied to him, 
to procure her a purchaser for an annuity of 250/. part of the said annuity 
of SOO/. statine to him that Ardesotf, who had annuities of 100/. and 60/. 
granted out of the same, had agreed to take back his purchase money 
with lawful interest, and it was agreed that CresnoM should purchase 
auch annuity of 250/. at the price of 2000/. ; that Poxjoel informed him, 
that Jenkins the agent of CrestoeU, was in town, and insisted that Palmer 
should be employed to prepare the draft of the deed relating to the 
purchase of the smd annuity, that the deed being prepared, Ardesoif, 
with Balfour y his attorney, Du Bourgy and his attorney, Poxoel, Jenkins f 
and Patmery with Man/ CharioHe IVilliams and the deponent met at 
Powetn chambers, when Ardesoif refused to take back his purchase 
money with lawful interest, and insisted on being paid the arrears of his 
UBnuity and his purchase money, which Mary Charlotte Williams from 
the pressure of her circumstances, was obliged to comply with ; and 
accordingly [*] that Ardesoif vrfxs paid the whole of his purchase money, [ •SOS ] 
«od the urears of his annuity to that time, and Du Boutg was also 
paid a sum of money which he claimed to be due to him, that Balfour 
demanded the sura of 1 51. which was paid to him, and Palmer produced 
a bill of SI/, or thereabout for preparing the deeds, which Mary 
Charlotte WHliams objected to pay, saying that she had 80/. to pay to 
Potveiy who was the only person employed by her ; upon which Jenkins 
insisted upon Palmers being paid out of the purchase money for the 
said annuity, which was accordmgly paid, and that all these sums were 
paid out of the 2000/. purchase money for the annuity ; that the deed 
was at such meeting executed by Mary Charlotte Williams and the other 
necessary parties, and that, after all the parties, except Potoel, Mary 
CharioUe Williams, and the deponent had left the room, Potvel called in 
a man of yery shabby appearance, to whom Potvel told Mary Charlotte 
Williams she was to pay 80/. or guineas, which she paid accordingly ; 
and that the sums of 1126/. 7^., 5S4/., 15/., SI/. 7^* 6d. amounting toge- 
ther to the sum of 1706/. l^. &l. being deducted out of 2000/. the said 
popohase money, there remained the sum of 293/. 5s. 6d. out of which 
Miiry Charlotte Williams paid the said sum of 80/. or guineas, to the 
nwn whom Potvel called in. 

With respect to the transaction as to Sampsons annuity, Potvel swore 
that Mary Charlotte Williams^ or Bindley on her behalf, applied to him 
to procure a purchaser of an annuity of 50/., being the remainder of the 
aaid annuity of SOO/., and that Sampson agreed to purchase an annuity 
of 42/. lOs.f part of the said annuity of 50/., on condition that the whole 
annuity of SOO/. should be issued to him, in trust to receiye the whole 
thereof, and to pay Crestvell the annuity c^ 250/., and afterwards to take 
to kimself the annuity of 4Ql. lOs. and also to retain tlie remainder of 
liie said annuity of SOO/. lor his trouble and expence in recetying the 
said annuity of SOO/. and that he (the witness) prepared an assignment 
#f the amiuity of SOO/. £ro« Mary Charlotte Witttams to Sampson^ which 
wm «xecufced, and the pwroliase money to the amount of 297/* was paid to 
Mrry jCfiadotte WiUums by Sampson at the time of the execution 
f, and that Mary Chanotte WUliams thereout mid to the deponent 
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^^•«*W " An indenture, ^-c. made between, ^c." *' it ii^ 'lritofe«»*J*Mlt ^ftfttty 

.iffimmiB^^eire paidr to- tbe'^iiich lMt^^^Ai^<fiff^^«^4i'^^RkhM'!^ B&k 

r :/) : * ;: .Mi said tdveral sums nialtft ibe dum o£: deoa&^ rufd ^ yifm^ f^^^jy th«(>tflM 
hfi: JA«mM E^f;ofAr^Or«m<i//, m ttotes of thb BdNUcJOf Bh^iUif^jgMi 
4.$< undo^be said. STAomfff Ektifftprt^Cfimidl^^]m»m\ntiiiywi29eU16P^^ 
\M}i\fe^i\and. for ;bettdr securiiij^ <tiie* |M9nl€9it'>eh€A'i0^^^ 
n*hiis6AjiThtmag E^cduft Cr^wotU-^isn^isnimt^- oif ^O0i;>19tMt8dri«>Mifab 
^f':sty Jlrr^ Chadotte fmiami^iby Aef ]at^^Duk^'if O^AiAs itieiffSm 
i.**\ oDGiQ^hiai estate in the county oi^YoA,*t '*i .q .' u »* • iivs: . »vi.nMi'\ .v 
*,j..]^bm}oriai'Of'iSd(0r;MO9iV annuity/' M.»r /.t^. *■ .-«•.»:?.:. i •;!*•. v .u 'ij t^its 
oj «''f An > indenture bearing date, 4*^. htfm^n 'Mttfy'€hdrhke'f¥1Ulm$ 
y% {^teMar^CkarioUeThomhiUn^nmkr^) #ife t* John miUa^'^f^ 
r^f paEish.jof St. Afef^^ofW Weetmitister of «the onefiart, (anA* If'^Pii 
^< Sampson of London y merchant, of tbe otber partyasiigilingft^hlMttii 
7j^f. Annuity of 30tf.jMr year, payable to tbe BtAA-Maf^ ^arktu ItSorn- 
'/' .itiiiy duriiig. ber iife, charged upon the castle of- JSajT jBfli&ollfte>te 
;.ff county of Fo7ii^»'^e. In trust to pay liinMielf an annaitT af Wb'tOl. 
I.^l.dorins .the Jife of the laid Marif Charlotte Tkomhiu^ noir'tMi% 
^^< ChariattB WiUianu, grated by tb^ said Mary GkatlottB WiUUnmm 
'5 the said .fKr/Zfam Sampsonfior and in considecatiort of 2d9/.'l<laJ>|Mkl 
" to her in notes of the Bank of En^andy and of a bond and «i#dfmt 
v.: of atiomey confessing judgment from John Bindley^ Esqv to gfudotttee 
A^ the said annuity/' . ^ , Hvm* lot 

:It apoeared, in evidence, that this payment was by i[$ dMA^^oiaa 
' banker, but paid by him in Bank notes and cash* *• .*' . -: r h bos ,\Mi 
" This cause was heard before Lord Thurlotny\vi 1791 wfaei3,,<</0 '{J^«^ 
[ *305 ] . [*] Mr. Solicitor General (Scott) and Mr. i/o^^ stated. tbeMliato 
tions with respect to the annuities, and the manner of paymeatrfi hae dy i 
siderations, as stated before in the evidence ; and tha^ Mra« iiWfeiii 
insisted that the transactions were void, - \.'IJ V .iM 

~. 1st. In resp^t of her interest in the annuity grantedlto iierdb^the 
. late Duke of JEfldton ; which, she insisted, was a provision, :t6 be pMTto 
;her frcnn time to time, for her maintenance, and therefore c66)d ooblfe 
? anticipated, and the whole interest disposed of at once ; that tlyirlBd 
been the tendency of his Lordship's opinion in EUis v*'dtkin$amy^^aa(kt 
▼oLiii. p^565.) and Pybus v. Smithy (ibid. S40.) that a marriedtwaap 
.":* ' .to whom such a provision was granted could not grant it awa^e V .vM 
-.^2diy« That the memorials inroUed were wrong. The apt inqpaaM 
diat every deed or instrument by which the annuity is secured^eiMlfbe 
-aet. forth, and the consideration shall be truly described t.'V- ."<;o i.-aina 
* As ta CregwelFu, thex:oo8iderBtion was said to be paid injfiivmtmf; 
1126/. to Ardesoif; 534/. to Bu Bourg; and 339/* 13«« to A£ii^ tJUt- 
. Udte WiMiams ; no menti<m is made of the pajrmeats ta JPovSd, iJBltiffimr 
. or .Palmer.; - and the payments are stated to be > ia notes of the Baair|K 
. ^fijgJaWp which could not be in these brokoi sums: .. .fji\}t(:^i 

; -.Xbat Jn the BKmorial of that granted to iSompsoa^ th^ ooiuMaaihB 
WM» aet .forth wrong. Inr this case one of the • secuiitidS'ifairrsu iliMlfttt 
of f attorney whidi d^tos not appear on the .memorials it h^ JMia 
doabfted whether any consideration was ^ood, but < utae :*tfia^ri* jpliiiyte 
raiafiay;3t-is true it hai been;held-dKit Bank Aatat^ravcv 
r:.,'- - •: ■■■ .t' * ' : ...: -. •. ... V- . <:<«» m 
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moncy^ Ifrigki v. Beeff^ S Term Rep. B. R. 5M.» b«t th6 tMqment miit 
be Bet fotth to be In Bank notes, RumitU ▼. Murray^ BTerm Re&(^B. R. 
298. Here the fttyment was by a draft on a banker, who pM tit in >lMlitfor 
Bank notes and eash. 9dcpmi 

Af r^ Mmnf/ieidy Mr. L/o^, Mr. Miiford and Mr. Kittg, for the re- ijjff}^^ 

Beaealatives of Crtswell, and Samj^n^ contended, in the first place, ^™*«"f«» 
ni. WiUmmMt interest in the annuitj was such as she could part with. 
The grant of the annuity to her, was not amide iv4ien she was a married 
sronian : in the case of an annuity so granted, there might be some ^^^^ 
ieoce to say it !«Ras for roatntenance. [-*] Bet here it was before her [ *306 1 
iSMrriaf e, «nd to be free from the debu or oontroul of her hmfbond. 
The i^use that her receipt alone should be a disdiaree was only to 
4Baffider the huabaad's receipt onneceasary. If Mrs. WiUiafm had sold 
this annuity previous to her marriage, the purchaser would have been 
mtt. In AUm V. Apisortf4, 1 Vea. 163. Gri^ v. €ox, ibid. 517. Hulmc 
¥• TitnaiU^ (^nfef vel* i* p* lH*) Biscoe ▼. Kenneth^ (cited there,) and 'a 
«ffeat manv edier cases, a laarried woman entitled to separate |)roiper^ 
£aa been beld, «s to ^atpaoperty, to be a ^me sole, ft is so as to 
Jtrapertjr left lo her by will to ner separate use, and she may by one act 
4US|Mse of the whole, and it is the same lihiog wtdi an annuity as witii 
oilier a^iaraSe property. 

3ken, as to the asemeriala, this was an assigmnent of an existing 
MMMiity, «wtm<new.gaant; it is the mere >departure with ^e annuity to 
■ndlher person, and is sherefbue materially -different from a grant of an 
4MaiBCT. ^e act of parliament ocky applies to fresh annuities^ and 
eUnrer «as been held to extend to assignmests ; assignment of part of the 
jdiridends of etock, was hdd, at the \Rolls, not to be within the act. 
i4m1 she coDrt will not extend a penal act. 

iBnt» if it ma neoessary to enroll memorials, the particnhnrs, here, are 
«etifiMlb; it is (Objected, the warrant of attorney is not mentioned in the 
JBonoiiai, but this was not necessary ; if had, it only avoids that secu- 
rity» and does not affect the others ; it is only an authority, by which die 
,|iaf^-oaB, 4he earlier, obtain judgaoent. It is true, in reciting the con- 
4iMSiion, the woods -r#i noits of the Bank Bf England were added, but 
»thQ88 liiids MTP meee surplusage ; the case of Wright v. Heed shews that 
it jaihe Same thing whether the money is paid in cash -or Bank notes. 

Mr. Solicitor General in reply. 

.Itils««rgaediiait this is not « grant of an annuity bnt only an assim- 
; toddhat, in a case of dividends of money in the funds, it has 
iheklr not necessary to enroll the grant; but that arises from the 
idottunihe act of parliament: but in other oases, this point of its 
btiog an .assignment, hieis been determined in the King's -Bench, to re- 
nfwira — rokment ; every assignment amounts to a new grant of an annu- 
6f. The X*] defect of the warrant of attorney being recited m the [ 4307 ]) 
^^Mfeaonaly ^has been jdso held to be fatal: as to its only affecting the 
^dtaMMsent^whieh is .not vecited in cbe memorial, that has been. deter- 
mined otherwise. With respect to Sampson, his retaining 7L lOs.fbr 
leceiTinff the atonoity of 9O0». fidsifies his memorial, as in met he vras to 
. iMvn Mk^ajMar, not 42/. lOs. 

Lord Thurlow expressed great doubt upon both points, and did not 

"givo am judgment in the canse till the 24cii Ma^/ 1792, when he sent 

the . ja^igment, m w7ttiag,!to the Register's ofBee, whereby he declared 

thaftdiedecdB dated the -SSd of number 1781, and Wth of Afarc^ 

1788; 'UnderwiBch the 4sifendant8 Pitthes and Down, and Marj^ Jen- 

•Mat the execotrix of ntmas Esicourt Cres-welly chum, were void &r 

,mMP9iffftke enrolm^tvf.pn^fer memaritds thereof; and referred it to 

the Maater to take an account of the arrears, and ordered that the same 

(acMectfti the coats ^f tbe plainltff, and Anderson tlie trustee) and the 

WL. IV. P growing 
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_ iMm^biko'ti^ 'lite perpetual against defcnaantik PJiekik nmAi i} t mn\nn(i 

^tetSirtc Mfl?^ Charlotte Williams^ and Anderson^ till further dtdeiv j v .jii liiii. 

JSJ^^'^ .>«^T£ia defendants Pitchei and D&$mBnd Mary Jimliia^pteiente^iileti- 

3iriiLu>ki. ^^^ of Tehearing to the late Lordi Coaamitstoiierty hixi it >did not'toMe^ 

^dlirfaig their time* The ^^ausecame on to be reheard. beforo<tiie<\)veadUt 

Ldrd CkancMor 0n the 3d of June* * . . m.^ kv/ .^ no ' ii<iir 

libe-appellantt) argued to mach- the same purpose at bcfbce, imaiip- 
liort of the nemonab; and cited the case fir - jeMsr/^ i C&artrrv^ 4 ^Wrb. 
KS^p. B. IU69i. to shew that it was net acoessarf f'thet the .ivarrkhi 
c^atlomey sbouki be meationed in. the aaemoriat, ai>ib^iiig:^oirijr«ieci^ 
lateral seccrrtty. . • ■ ./. i •, ' .s ». • .:.-. v ?. i :•;■:. i.i»bip, 

: They aow ai^ued a completely new pointy not* •made at die* fam» 
healing, th^U if this annuity were veid libr. want of ptoper maaiofiBii 
Iha^ing been enrolled, their clients ougiM^to be* itsfiaid^ their' |>iirohabe 
-iiuoney^iitof the arrears in court; tlMy/ihsiitefl thetdeone waaief<i»- 
[ *S08 ] aeoua so far as it had ordered.the- [*]' «mara io :be paid l^ Mn/ilKi- 
•iutmt^ instead of being paid into court :• that^' <m .tbe^^general pliBiyi 
of equity, a person who comes into this court to get rid .of a aeei a ii y , 
.must 'do equity: that if Mn. fVilliami had not been«partyr the tnai- 
'AOtion between Ardemif, Du B&»rf and CrescoMiwmoid bave bee»>aMlsl 
assignment : the grants to Ardesotf and Dm Battrgmrere tMnimpemei, 
iMsd Cre$wdl haa a right to stand in their place r that if Mrs« WUSmm 
c^Waa not a married woman, an action at law would lie 40 reooverulhe 
parchase money, Shovev. WMj 1 Term Rep*. B. E« 750. StrtOm^* 
RaUaU, 2 Term Rep. B. R. 366. { that therefore .this eourt havisf^i^ 
.f4|nd in its hands, would, to avoid circuity, pay it out, and not pai<Uie 
gappellanu to a suit at law, which, from the circumstance erf Mrs. WHiiam 
being a married woman, they might not be able to mainCiiin» By iiarMN, 
ahe has oflTered repayment. : : r.-. 

Mr. Attorney General^ Mr. HardingCf Mr* Grahamf Mn Ncdkmm yilid 

^r. HolUtt, cited Hopkins v. H'allerj 4 Term Rep. B.ft. 4«S^'^<SfaMMa 

^.Oxlade, ibid. 824. and Davidson t. fb£^, 3 Term Rep. C.-^Bi lti4o 

shew that it was absolutely necessary, that the warrant of attodMy 

should be stated in the memorial. *?s'' uK *>' 

As to the equity of repayment, they admitted that the plaintiff csold 

.not come here, without doing equity ; but contended thatrMra;tiWMiitii 

was not a plaintiff, seeking to set aside a security: she waaweraly 

^brought here against her will, by tlie Duke, who aonglu^ to kbtfw to 

^ whom he was to pay. The offer was made by Mrs. WiiUstnUi i» dierWD 

> .filed by her against Pitches and JDonm, to set aside the c o n^e y a u e > 4br 

fraud and imposition, which bill was dismissed ; but she medc no Mtb 

offer now ; a court of law could not have ordered a return of pontfiaie 

money, io this case, because it considers the whole transactioD 'incid^mi 

4M)t giving a lien on any fund. 

Lord Chancei/'Or gave judgment to the following effect. (4) >■ 

I have not the least doubt upon the subrject ; I am clenly of opoMi, 

the decree is right in all its parts. -» 

..It is a bill of interpleader, filed by the Duke of Boftos,.a8 tO:tthe 

[ *309 ] aoAoit^ granted Iqr tlie late duke, to Lem in trust for [«] Mrs. WHUams : 

thatcnrcurastaoce akme makes it necessary to cone^here, as iham if 

anr.equilable estate t as to all the rest the rigjhts are legal. The Mce 

.^smtaable to be called upon by Mcs. JFstfsiisii,<andd^haTing< sale 

..afisignments of her annuity, and the. assigoeesaettini^nipr cleiiha/iD it, 

.(^) Tbejcq)ortof thejadgqgpt,^Vfa;Mltfitftgy.,iiaaaA -^:' 

sliade 



nmtkoiii, msMfiidt fbr the ^diike^ to ^cowe irtr^i' tot^oiw.^kf^f^ithf^ 
.BWMgTOi<>tf»aie iegfil. The plamtiffii caila upon theipaoliet-iarNnifa^ratil 
lAcfr C)lAliit»; "wh tMt<eacfa party defendant is io stand: :OiibUtOirA\vi0lii^ 
and the validi^. of hiB claim. .. , ^^^t/^ 

it^Ajndfirst aa«to CreMotU f hia chimin under apurebae»0£fi5Qf* atj^Bar, 

ar«diaeda<to Iwbich MiUi WtUiamt.kin portyi with several alhd« p^rnmSk 
nix^iMlnd to nftake outtthdt the orij^ialgrant tiiis good, and t^atillff 
jnemorial was sufficient. The statute rroqui res the memorial -to 6et oul 
<fie whdie t^trtisideriitiflo^ aod^by^whom, and to whom paid; and I.dtfer 
■S[am what has been argued, for 1 think the itctual atode and tOftQI)^ 
^VfiAe^paymeat- is 'oeeessaryw It . litotes tlie transaoiioa very, shortly. 
4ttt8fv Londship; hmnMroad the nwrnoriaJ.) The obi»etiofH ^.iwb 
^teoMnM^areiplaiac; by.'ilhfi?«et<j9£t parBament it is: torsetferfhrAbf «0a* 
•sideration fully and clearly ; and it is not matter of surpluai^jj^ tbttfi^t 
ja afttfl forth tfag.names^* twa4>eKaona^ where.twoaGeiConoemecbilqi.-the 
ifmj^mwaiL -The whole. rf«^0itojisto.>he set forth. i.And, upon.the.dr?!- 
jifirtcti^ ;<the nsa^ tKaiisaetioa'ca«tnuiict& the mode of :pa{|rineiftt<$titiedL4n 
•ebcr^memoriak It^appaars^hyithe evtdence» that foiwer ^axwuaiti^dmd 
^Sttn:grantedtO';i4fmar/r;aad.2)if\&oirr^» that the#e were.rtoJbifi.fpur- 
hy Omrnelif and to^be cmitniedby M.n.'KUlmmsiia9AlihMii^ 
assignmaats from \uirfl2tf loi/ and Du Bourg^ and aiurther.grfM 
;<Mrsi ffS^/sBms •< i and the manner of the transaction wii% iihut 
ftd(f!iifaM$^atid JdaiB^rg* were paid their demanda* and Mf».^^t&«M$, 
,hli>wil of being paid tte smn stated in die memorial, was actually .poid 
fiamly 9l3/w$.for 80/. was paid out of her money to Patod rl^* to JBa/- 
s^ilKr; tand 5Q/. to Palmer^ There is no evidence of en. agreement:,be- 
fwvon Mrs. WiUiami' and ^CresmMi that she should pay his agent j; .so 
^Af^atfr'a' charge was. CregweWa :debt, not Mrs. WiUutmss. Is it pos- 
titibia for any body reading this memorial, Jto know that there w^re two 
tffoaor auhsnting amiinttea, and to ilivine the other paymenta? lostead.of 
^iihfe^trannctiaa being fully set forth, it is stated falsely. liPalmer.mta 
-paid in consequence of an agreement [*] between .Mrs. fViUmas' tiQ(i 
IMf^enHii^AhBt ought ;to have been set forth. The account given- by the 
>%aacsAiarial ia ao di&reat from the r^ transaction, that, if this memorial 
rsviire ilsffieieBt, it would be necessary to repeal the act, for its only 
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/«fect would be to give a false colour to these transactions. With respect 
.to Palmer^ it was a deduction for the benefit of Crestcell, and Mrs. Wil' 



"received 2000/. minus what ought to have been paid by Crefwell ; 
^b^Mbre Ilun of opinion that the annuity is void for want of a prosper 
/hnaiBorial. 

-vi # With respect to the other annuity (Sampsorii) the memorial recites 
lidi0'Bo«uityito be only 42/. and it does not state all the securities, for 
rc^itfa respect to the bond and warrant of. attorney, as it does not state 
i-Am dates, it is as no memorial. 

«£fir.Bat it is said to have been determined in the Court of King's Bench, 

>dbbat.the defect of the memorial will only vitiate the particular security 

so mis-recited ; but I have enquired, and am informed no such idea 

was thrown out ; though the court could go no further than tlie appli- 

.eatioa before them: although where their own process is made the 

means of a conveyance, they can take notice of it upon hiotiou. 

i.'rThe act requires that a memorial of evei-y deed, bond,^ instrument, 

Tor. other assurance, whereby any annuity or rent-charge v shall be 

irgnnted or assured, shall be enrolled, and shall contain the day. of 

tidiejndnth,^ sakl the year when tlie deed, 6^c. bean date, it^eqmrco 

lAat aTim:deed shall be set fbrth; It is impossible to pot it in stronger 

titcanB,:tnan thirt:. every deed: shall bo set fbrtli, because thejr ali make 

one security. The word such in the subsequent part, can refer only lo 

thb. li^Js.^ie.amLy grammatical or legal sense of the word. The 

.':i' defect 
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llefect liece is in not setting fbitfa 4he wsvrant of attonny* Suppose 
^he^Mcmril^ to consist of abend, warrant of iatton^, andjuilfciiMni; 
Ittid the bond <ipas Toidy as not being recked; could the jadgmenl be 
good ? Suppose it was secured by a demise ? Gould the other ports of 
^ke securi^ ne Mid? The act dechum tiie itlu>le to he tomL A de- 
Actm uoMrkuaftfcts the whoie transaction^ Then, oner and obooe 
the 432. 10s. OrviMffh to iYceive7<.l(>t. ^^vr receiving «he8e(^ 
Ids oidy bnsiness was to reeoive his own annnity ; tvhat1>nsineos had fife. 
WIttianu fd pay kim for rek:einng ite other part nf sfae^OMNicy ? it wast 
mope^shflt to4i¥iii(d the kmr. 
[ ^1 1 ] C*] Then asto-the omsequence of the grants «f the nannilios hoiny Toid> 

Tie dnntMei'bemgr wid^ tney cannot recover mp^n tienii&\f tml it is sOid 
-diey liaiire mid their money, ad that actkuB hmte hem ^PMuntainf wl im 
noae^ Mid fer void mmiaitieB. Then ike frmUecc must bring artiMii, 
*in-vm^tii0ywUltM^9uecc9darimt. Jf^kej^ cmoce^df I ikawe mo rig/it 
io tt^ the mofioy, ^iecauu the ^Dnke oomeg here to 4uh of the <Jomrtto 
mham 4ke ttmmmie eiweto ^jptdd. Mrs. WiUittme m only brought hcfOOs 
lofoWy wtedher the ^asnaities are to be cut down tqion legal ^ohjeotioM. 
•I^hwoefiO^more^r^itto inteffere than if Ae demand mene^for num ey I ml i 
WtdiU^ktmed. iJiaiie-ao ngfatto enquire into her tiabifaty tO'|iay. -If 
tkf^aift mot '^le to nmke good their tUk ut law^ xehat efuigf ^nrueef m 
4dfci^rdo-notioiieceed on account of her being -a numriedwoBMMiy isiat 
rigmha^e I'4!oSaiBe-awwany leaal defenee she nay Inwe, an tMstnil? 
'I^nontyto tell the Dmke tkat he eannot pay Ike aaigmee tha mea^ 
-Moi tk^ hove no Uen(5); the consequenoe as diat he must ftif tt io 
Sfrs. fPWMm. But it is pressed upon the Comt» that Qreametl sMaii 
in the^pkce of ;i4»tfeo0t/*and 2>k Boa*^; but it is perfectly ckac, whal- 
*«ver'be^he y ^ fXdivy mArdeeogfond Du Bont^u ammilies, ihat tia for* 
ctfon can chMn utidor an annaity gsanted tonnother, where there ss nain 
(good nomotial; for it must appear, by the aseroonal, who ihaalhe 
yresent oobsisting rif^l ; therefere this •destroys the right of <IimmueB^m 
Mprasentfaig ArSesoff^lod Du Bourg. If it atood over^ and thcgr aMse 
Mule parties, I«wttJdnOt decRe ^iedbso^and.DaiB^flgSoiniBMf^ 
ieonveyanees, heeanse imdcor the 4ict, there asust be n oseaMnid easoHsd 
within twenty dirfa, which being laow ipast, it nsight be «ilnindiaftsl^ 
^l^eaded w bar of die grant. 

iMfarai liia«aotfos. 

(5) Seetiief«p«rt«Vit.jiHi. XSO^^ood the refaOBOMloiioCe(9) a«lM»>^ai. *h 

h to be obienred, that the abore, Snd aU other cases in theie feporta under the mamtj 

sol, must be conaidered aa Deferable to the act of the 17 Geo. 3. c. 26. onfy. Bf lSm tm ^ 

'act, S5 Geo. a. c. 141., the pt6fMan*mtde bjr the Avner tasire bvRt>M|MM,-MiAoiar 

* pi O fh liiia Bttbiaiattd inliea HmtooC Inan^iaaOa-' At gli fart wlOiryturto^aiOi 

^ !iie 5ad 6ao.a. teSmeacemnet^ht iorthet ottmtme. 
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'••his. bill i*ns filed by tlic plaiptjfiii aspartncis io the Unrnli^ Cuppirr Tw 

*^ :Glow;»)ty, in Ac btismcm of smelunjf copper ore, [•] aj[«dst t)i« of l 

aj fc itJ Ail B- who are 'partnert jn tKe Carnuh Metal Cotupanu, merely *™"* "* 
(ittyint a aiseovety, imff H^»^. tKdt-by Brticles of agreemeul bearipg '^"'** *•" 
dale the 1st of Srplemier, VJSr,, made between defendanta on behalf of "l^'^**; 
IkMurfveeatKltlte iTstiof'the~'6i>HiuA Metai Compnny, of the first psAi *nlclei^ thii'all 
ImM terefBl 'otiief jiertonjther'emnained. axt the pinintilfi as pa rlhert ik nwucn in dif- 
Hie ^OortiM Cupper CompaitSf, xrf Ac second part; it waa aj;ri;L'd that ''™l?i"'''' 
Mw^ilefoDdaritS'^ftoald,' fr^tn .time to time, aurinfj; the term nf stvL'u l!lJ!^^ *" 
•^n, 'deliver to tlie silid'nncllin^eginnarty, a certain ahare of all the or«r-niIed.'ti) 
dotoerore, which ahould hf^ I>r0c^ca or jtiifchaiied bjr the ijefendaiiu [•Si21 
M^vke <»uMy of CofnttmHi hi 'the -proportions therein m«titiiirii.>H, afiii 
Itot thq plarntiffiiMuHild snAtelt the same, and dispose thereof as thcruJa 
tM^n^oned, and that the deFcndants shouM pay for suchore, at ihe usual 

Jnea,' the cnstomary 'allnwnncc foeing; firat made as therctn 'giartitu- 
ridbd; and thp reaithie tn be paid fur hy the said company, in tli^ 
taiAllnOT therein fflentiofled, and it waa agreed, that the profit to be.nl- 
IdMVd'tA ^the saM nmeltin^ company for carrying on the same, stiuiildlti! 
^kW'the rate nf (^ per eeiU. upon the atandaril price of copper, and that 
•11 4iie-«>pper belonftiiifr to the defendants shutild, during; the said tetai 
ttfi'iiiMiiiractiirerf hv the said company in ivliielt the plaintiffii were 
iWncTat and that the seid sntekidc company should receive after the 
tm^ of M/. prr ton for ttianutactnnnf; and smelting such copper, aiid 
tllttno eoppt;r ahmild, nt any tme, be Mivered or disposed of by de- 
Hidwiits, for the purpose of being manufactured, by any perton uiXons* 
tmeitr^Mker fMan the taid tvielltitf; companif, and tliat ell manufactured 
SopfMrtbld by the Ahtni Companif, should be manufactured hy the said 
lantti'^ft company, and that lite quantities of every sort of copper, ntd 
fctUcy'aort of manufacture, and species of casting, sold by defendaDts-, 
I^MiM he made as nearly h.i possible in proportion to the ores, so to b< 
delivered to them respectively, and the several parties were thereby 
baSMt in the penalty of •i.OOOl. Tor the due oliservation of the several 
QC»¥enants therein contained. 

'■\ The bill further stated, that in the montli of NovembeT, I787( the de- 
njft^ttlt having entered into partnership, or some contract with Tlt^ttn 
J M JijilW^ f £>4fi witp was Uien concerned in sinelting, and manufacturiaff 
Mpper .ore, and copper, discontinued delivering to piaintiffi mny eoppert 
and have ever since delivered C*] ^ bis account large quantities of f'SIS] 
copper ore, purchancd by the defendants, and of copper made from the 
aaid ore to a very considerable amount, to the great detriment of the 
plaintiK, and in direct violation of the aibresaid agreement. 

The bill particularly charged, that tlic defendants ought to diicaner 
the several transactions between ikera and the said Thomat WiUiamt, 

t nil caw i« hjiaccidetitiniiiplacTil: itapprirs bjr Ihe date that it waa in Ihc laittnm- 
(I) Tides. P. Slrcai. Ajgiy, before Lord £yibn C. , 6 Vcs. MA. tl tea. S*e Lord 
JUdonC. 14 Vn. STO., Itsunei'i £1. PI. Eq. 331, 232., and iIib ■utboiitm io the note 
Haat. See alio Iho Editor's note on Ha^kide i. Fermuig, antta, ! toL 336. and Anth 
V. Snmtmrne, jnttta, 4DB., .S. 1*., alKi with tb« principal cue, Uantague t, Nhitli, in the 
Rich, lit Hay, 1723., Lord Cfickriter't MSS., which waa alio a pica to a anil bctwen 
^artnan. Lord Ch. Baron Eyrr, and Barotu Halham and Tktamn thoia B]ipnn«d ot 
J.«rd TAuiViw'* dccikion in PHet r. WiUiami, ttixei by JmiA EldonC.6Vt*. SIS,8I»., 
twi af Iha principal caw, which had been cited' 

Voi. IV. tt, reiT^ecting 
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respecting the delivering and manufacturing the said copper ore and 
copper^ and the quantity of copper ore so bi/ them had and purchased, 
during the time aforesaid, and smelted and manufactured at other works 
and mills, than those of the plaintiffs, and which have been sold by 
them, and the amount and value of the profits, which would have arisen 
to the plainti&, in case they had been permitted to smelt and manu- 
facture their shares of the same, according to the said articles of agree- 
ment, and that the defendants have several booltsy papers^ accounts, 
toritingSt or letters in their custody, respecting the said matters, and 
tending to shew that some such agreement had existed between them 
and the said Thomas fVilliamsj for the purposes aforesaid, and that it 
would from thence appear that the defendants have sold very large 
quantities of copper, and manufactured copper produced from ores 
arising within the county of Comxioall, and have procured the same to 
be smelted and manufactured at other miUsj than those belonging to 
plaintifife, to their great loss, and that without tuck a discovery theif are 
totally unable to proceed at lavs against the defendants, to recover a 
compensation for such breaches of the agreement, being unable to 
adduce legal evidence in respect of tlie sud matters, without a full 
discovery thereof 

The defendants filed their ^^ea to the said bill, stating, that by the 
articles of agreement in the bill mentioned, it is, (amongst other things) 
agreed, and declared by and between the parties thereto, that in case 
any variance or dispute should at any time thereafter arise between 
tliem, or any of them, touching the construction of any of tlie clauses or 
articles therein contained, or any of their dealings, or transactions under 
the said articles, or in consequence thereof, or any other cause or thing 
whatsoever touching or concerning the same, or otherwise relating thereto, 
the same should be referred to the award, or determination of two indif- 
ferent persons, to be appointed for that [*] purpose, one by or on the be« 
half of defendants, and the other by or on the behalf of the smelting con* 
panics therein named, ^one of which said companies consists of the plaintift) 
or such of them as snail be more immeaiately concerned in any such 
variance or dispute, and that the award or determination to be made by 
such two persons touching the matters to be referred to them, shdold 
be binding and conclusive upon the said parties, so as such acmtari 
should be made in writing under their hands and seals, and ready to be 
delivered to the said parties, or such of them as should require the saoie, 
upon or before the end of sixty days next after the said matters in di& 
ference should be referred to them, and tliat in case the said two per- 
sons so to be nominated, should not come to any determination in or 
touching the premises, within the time aforesaid, the said matters in dif- 
ference should be referred to the award, or determination of such two 
persons, and also of such other person as they should think proper to 
nominate or associate with them in that behalf, and that the awm or 
determination to be made by such three persons or any two of them ia 
or touching the premises should be binding and conclusive on the Bud 
parties, so as such last mentioned award should be made, in mamier 
therein mentioned ; and defendants averred that all the several roatteit 
respecting which the plaintiffs sought a discovery, by their said bill were 
touching the construction of clauses in the said articles of agreement, or 
dealings and transactions of plaintifis or defendants under the said sr- 
ticles, or in consequence thereof, and therefore defendants pleaded the 
afores^d clause in the said articles of agreement, in bar to the dis- 
covery sought by plaintiff's s^d hiU,S^c. 

Mr. Attorney General^ Mr. Marufidd^ and Mr. Steeh for the defend- 
ants, insisted that the plea must prevail ; that the plaintiffs had not bj 
their bill sufficiently and clearly stated the absolute necessity- of a dis- 
covery 
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corery of the several matterg so as to proceed to a refbrcncc before the 
nrbitrators ; that the averment of the said clause was sufficient to sup- 
por( the plea ; that the matters in diispute might be determined by the 
award of arbitrators, without resorting to law; and therefore the plaintiff 
was not entitled to the aid of a court of equity, for the purpose of a dis- 
covery, to enable him to proceed in an action, and rdted upon Half- 
fude V. Penning f (ante vol. ii. p. S364 

[*3 Mr. Solicitor General^ Mr. Zioy^and Mr. King, for the plaintiff, — 
contended that the plea was bad inj^mt and substance^ The plea merely 
alleges, that the parties are bound by contract to settle matters in 
dispute by arbitration : it should have alleged a submission to go to 
arbitration, and that there was no reference depending ; the averment is 
nothing more than the mere clause : Halfhide v. Fenning is a very 
different case, if it is to be relied upon ; (lor the authority of that case 
is much doubted) ; there the bill was for relief as well as discovery, and 
there was an averment^ that the matters in dispute were actually referred 
to arbitration. As to the substance, the plea does not meet the case made 
by the bill, which is founded upon certain frauds committed by the defend- 
maiMf and which are out of the reach of the articletk It would be im* 
poflrifcle for arbitrators to do justice, for the bill seeks a discovery of 
p9feir9 and writings in the possession of the defendants, which, without 
die aid of this Court, they could not be compelled to disclose, so that 
justice would be completely evaded, if the plea was allowed. WeUinv^n 
▼• Muckintoskf 2 Atk. 669. is precisely in point. Lord Hardmicke held 
it to be no ^a to the discoveri^ sought by the bill, and it appears from 
the statement of ii in the Register's Book, that he decided it upon thai 
ground* Such a plea would not avail at law, unless there had been an 
actual reference, as held in Kill v. HoUister, I Wils. 129. 

Lord Chancellor, — In the cases at law, scarce a single dictum of 
even an hint occurs, where an agreement of this nature has been set up 
aa a bar to the action (2) : on the other hand, many authorities may be 
Ibund^ where the award itself, or the submission to atoardy has been 
plaaded ; the court upon such a plea has gone into the award itself. 
The bill does not state that the parties are unable to proceed before the 
griatrators^ and that they cannot have the effect of this covenant in the 
articles reapeedng the rcdference, for want of a discovery ; but taking no 
oatice of that clause, it states a variety of circumstances, in which the 
dafeBdaats have violated the articles of agreement, and committed irau* 
dulent acts and concealments on their part, to the detriment of the 
plaintifl&y and calls for a discovery, not for the purpose of going before 
the arbitnion^ but in aid of an action at law. It has been objected, 
that the parties having entered into a covenant to refer matters in dia*. 
pute to arbitration, this Court is not to aid such [*] an action, and that 
It would be a plea to the action at law, if the parties were to proceed in 
it ; and consequently there would be an end to a discovery, as it would 
be nugatory for this Court to lend its aid to an action, which must be 
completely barred by such a plea. I cannot think so. In the case 
before Lord Hardwicke, rdief as well as discovery \9BA prayed: it was a 
aiagular case, and whatever reason the Reporter has inserted as his 
Lof^llnp^s ground of decision, the plea was over-ruled, and quite agreet 
wit^die',case in Wilson, Had the parties proceeded to a reference, or 
the a^rd been actually made, it might still have been examined into or 
impeached in this court, upon equitable grounds. This is a case where 
DO such reference has been had, and where the bill merely seeks a dU-^ 
caoeryy in order to aid the parties in proceeding at law, and the plea Is 
in truth a plea to the action ; and unless it could hold as a bar to the 

(2) vide also j^er Lord Etdan C, 6 Ves. 822., and Thompson ▼. Ckamaekf 8 Term 
B^. 159., and the Editor's note to Halfhide ▼. Fenning, antta, 2 vol. 536, 
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pA^s Arqued and Dctermiksd 

action itaelf, it cannot prevail here. With respect to tlie case of Half^ 
hide V. Penning f it is unnecessary to discuss that case ; and it is upon the 
ground just mentioned^ that I thinks this pica must be 

Over-ruled, f 

' t A plflt of ttik oatart was ofer-fuled. In tbe Excfaeqtitr, in SatinU^ ▼• R oh imm % 
ITtfaDMvmaef, 1791.(9) 

(3) 8mn<Am(l) ant9a,p.Sll, 
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Intevett not to 
be given on 
ti^imncipal 
mod itUerettf re- 
portaddua on 
aiumitiM. by 
the Master. 
Nor onerrean 
of an annaity 
in lieu of 
dower. (1) 
Though this 
applicitlon 
might be proper 
on further 
directions it 
cannot boon 
petition. (2) 
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Creuze agahist LoWxiJ. 
Michel against Hunter. 

nnH£ petition (reported ante, p. 157.) came on to be reheard before 
' -*- Lord Chancellor^ June Ist^ when he expressed great doubt as to 
the propriety of the order of the Lords Commissioners, both in form 
and substance^ and the discussion of it was ordered to stand over till 
this day. 

And coming on now, Mr. Attorney and Solictor General (or the 
annuitants, and Mr. Selwyn and Mr. Adam for Mrs. Hunter, insisted 
that the order for computing interest was right, and tliat interest ought 
to be paid from the date of the Master*s report ; that the rule of the 
Court is, that when a sum is ascertained and ordered to be paid, it shall 
carry interest : that in the case of mortgagees, they, having a lien oa 
the land, did not need the assistance of the Court, but their being paid 
interest on the [*] interest computed by the Master, after the report, 
depended on the charge upon the land being ripened into a judgment of 
a court of equity. So of legacies charged upon land, they shall carry 
interest ; but legacies not charged on land or simple contract debts shab 
not carry interest till the sum is ascertained by the report. They cited 
Car V. tne Countess of Burlington, 1 Wms. 228. MaxweU v. fVettenhaU, 
^ Wms. 26. Earl of Bath v. &rl of Bradford, 2 Ves. 587. BanveBv^ 
Parker, 2 Ves. 363. Astley v. Patois, 1 Ves. 483. 495., but relied prift- 
eipally on Bickham v. Cross, 2 Vesey, 47 1** which they contended wss 
the very cdn^e now before the Court. (3) 

. In this case it is more than a judgment ; it is a specific lien on the 
land. 

With respect to the widow, she has made out the case, put in the 
anonymous case in 2 Ves. 661. (the name of which is Bignal v. Brerc' 
ton,) as she has been under the necessity of borrowing money, for 
which she has been obliged to pay interest, and therefore is entitled X» 
leceive it. 

(1) See the Edltor*s notes on this case upon the former hearing, antea, 157, l5S.&e>« 
«ad more especially the references to the Editor's note on Bickham v. Croti, Supp l fi ^ 
to Vesey, 388., Anderton v. Dtoyer, I Stho, and Lefroy, 301. 304., Turner v. Tutitr, 
I Jac. and Walker, Rep. 39. et $tq., with the £ditor*a note on Tew ▼. Earl of Wk' 
terton, antea, 3 vol. 489, 490. 

(fi) See accordin^y^ier Lord Eldan C, 13 Ves. 393,394., Et vide Champ ▼. iMg, 
S Vfs. 470,, where the general rule is laid down, (tuhject to partieutar exce p t i mu) thk 
to warrant a reservation of interest of any kind upon further directaons, it ought »kt^ 
heen directed on the original decree. 

(3) See the Editor's notes upon Biekhatti r. Cross, Supplement t6 Ves. 388, 589t. 
antea, 159., and Lord / onghi wt uwf A* i o h sc r y at ie n s-MH the- principal case upon it, 9 Vci. 
jun. 160. 164, \€6, 

In 
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In Margerum v. Sitndiford^ interest was given on further directiooSi I798, 
though not reserved by the decree, f ^ -^ ^j _ ^ 

' Mr. Manafidd and Mr. Sianlet/ for the tenant in tail of the estate* Cmiosi 

There is no ground upon which the present application can be sup- v««itf: 
ported. 'Mr. Aitdnnfy 'General and Mr. Seh^yn say thaf the Lords l^^f^ 
Commissioners made the order upon the ground of Margerum v. 
Sandi/brd. There Margeruih kS^ Pughwtre executors^ and had made 
great use of the testator's money; Lord Thurloto over-ruled the old 
form, and gave interest on further directions, without having the cause 
re-heard, though no consideration of interest was reserved by the de* 
tree ; but how does that shew that the Court ought to do it on petition, 
without any further directions reserved ? The only case pretended in 
which it was done on petition, is Bickham v. Cross j which was under very 
particular circumstances (4). — Then, as to the merits, it is generally 
contended, that this is the course of the court. The Earl of [*] Baih [ ^SiB*} 
V. Bradford, BarweU v. Parker, are cited, but do not prove this. 
Perkins v. Bat/nion, (ante, vol. i. p. 574.) is the other way. Astley v. 
Potoi^ is not very accurately stated, but it appears a great deal of time 
had elapsed. In all the cases, it has been done on special circumstances. 
There nas been no general practice on the subject. 

With respect to the widow's jointure Tew v. Earl of WinteHon^ (ante, 
vol. iii. p. 489.) is a strong authority, by Lord Thtirlcno, against it. 

Lord Chancellor spoke to the followmg effect. 
. Jl thought, upon the former hearing, that this application was wrobg 
both in form and substance; that no such order could be made on 
petition: for if interest was not given by the decree, or reserved, it 
iras matter of re-hearing ; and this, in strictness, is the rule ; hut if the* 
point is made upon a hearing for further directions, I see no objection to 
Its being then given, if the case will warrant it ; I am satisfied with the 
authority of Margerum v. Sandiford, that it may be so ; but to introduce 
it upon a petition would be inconvenient in practice. 

The general point must be considered, and Bickham v. Cross having 
been cited, that case must be taken into consideration : and it seems 
hard, that when the order is that the sum should be raised and paid, it 
should not be done immediately ; if it is considered as the rule of the 
court, to give interest upon interest, on sums reported due, of course, 
the persons entitled to the benefit of it would be more interested in 
delay, than the owners of the estate ; and the interest running on, the 
estate would be exhausted. Every person Interested may prosecute the 
decree. 

It has been argued, that when the sum due is ascertained by the 
Master's report, it is equal to a judgment, and is become a charge upon 
the land. I am not unwilling to admit that a debt consisting of prin- 
cipal and interest, computed on a Master*8 report afterwards confirmed, 
should have the effect of a judgment at law; but I cannot admit a con- 
sequence, that would carry it further than a judgment at law; for there 
interest subsequent [•] to the judgment cannot be recovered; a plaintiff [ •SIQ/J 
cannot recover the interest between the date of the judgment and the 
ismng of an elegit ; so that the argument would give an effect to a 
.Master's Report, that a judgment hiEis not. I have always understood 
that debts carrying interest in their own nature^ have interest calculated 
upon them in the Master's office, but that debts not carrying interest 
liave not ; and that the invariable practice in calculating subsequent in- 
terest is to calculate it upon the debti upon whidi it had been calcu- 

f The same had been done in Gotdere ▼. X«br^ As^ 584* 
(4) See note (3) ipreoedtng page. 
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lated before the report, and only to state the principal of the other 
debts ; and if I was now to hold, that the subsequent interest ought to be 
calculated on all, it would make all tlie former qases erroneous. In Bick- 
ham V. Cross-fy [2 Ves. 471*] I see. by the note I have of the [*] case, 

that 

f Bidcham r. CVom. — There being no state of this case in Vestj, the following i» 
taken from the Register's book. (5) 

Previous to the marriage of the petitioner, defendant Cross, daughter of Bkkham the 
father, with Jsteiiey her first husband, in 17 IS, it was agreed th«t Bkkkam the Ikther 
should give a bond for 9001* payable in seren years, and the interest in the mean time 
to be paid to the defendant, for her separate use, till laid out in a purchase of lands, 
and when Uud out, the profits to be paid to the plaintiff for her life, and that AM/o^ 
sliould give a bond for the same sum, to be laid out, and the profits to be paid to him 
fur life, remainder to the petitioner, and the land to be purchased with both sums, to be 
settled to the use of the issue of the marriage ; the bondi were given, the marriage had, 
and soon after JsUrley died insolvent Neither Bkidiam the firfher nor jtsterley, laid 
out the sum of 900/. in purchases ; and, on the petitioner*s second marriage with Cr^ss 
in 1715, JBickham the father*s bond for 900^. was assigned to tru8tecs» in trust for the 
petitioner, tiU he made a suitable settlement Bickham the father paid the petitionsr 
the interest of the bond, till near the time of his death in October, 1725, having made hb 
will, and thereby given to his youngest son John 8001. to be paid at twenty-four years 
of age, to be raised out of his real estate by a term which was vested in his wife, Ungk 
bis ddest son, and another trustee, and devked his estate to 1^ wife for Ufe, with re- 
mainder to Hugh in tail, and appointed his wife and son executors, who proved the wilL 
Hugh when of age suffered a recovery of the estate. The widow out of die assets of her 
husband and the rents of the estates, paid the interest of the 900^. bond for several years; 
and paid John the sum of 300^. in part of his legacy, and joined vrith JftigA and the 
other trustees, in a bond and mor^pige of the terms for 500^. the remainder of Ins 
legacy ; and she paid to him interest for the same to the 9th of Septemher^ 1735, the and 
Hugh Bickham refusing to pay the same. Rackael, the widow died in 1736 having 
made her will, and thereby given to the petitioner all her perM>nal estate, and made her 
sole executrix. The petitioner and her husband having brought an action on the faoad 
against Hugh Bickhanit he filed his bill for an injunction and an account of his fisdicr^s 
personal estate come to the hands of his mother : and the petitioner and her lata husband 
filed a cross bill. By decree in those causes in 1743 it was referred to the Maslcr to 
take the proper accounts, and it was declared that the bond for 900L was to be con- 
sidered as a debt on the estate of Bickham the father, to be satisfied out of his personal 
estate, and it was ordered that what should be coming due for interest on said bond 
should be paid to the petitioner, for her separate use, and the principal to the tmsteei, 
and that the mortgage and bond for 500/. ought to be considered as a diarge on the 
term of 50 rears, and the interest thereof to be paid by Bickham the son, to the petitioner, 
(whose title to the same is not stated,) and her late husband. Afterwards Bickham the 
son died, leaving Jane his widow, Hugh hb eldest son, and younger diildren, and 
devised his estate to trustees, charged with his debts, and an annuity to his vril^ and 
Tegacies to his younger children and made his wife executrix. A bill was filed to 
establish his will, and by a decree in 1747, (subject to other directions,) Bickham the 
son's estate was ordered to be sold, and the money applied in payment of debts. After- 
wards the petitioner^ husband died. And the cause beinc revived, a report was mads 
that there were no debts of Bickham the father, but the said bond for 900C and anotbv 
of 1 lA lis. 10c/. and that the whole principal money of 9001, was due on the bond, and 
954/. odd was due for interest at 5 jter cent, which interest was to be paid to the psli- 
tioncr, and the principal to the trustees to be applied to the trusts, and that Baehai 
Bidcham the widow had paid 194/. and odd for interest of the 500/. bond and moftgifgC) 
which was to be paid by the then plaintiff Hugh Bickham, to the petitioner and her late 
husband, as part of the assets of Rachael Bickham, and that Hugh Bickham died without 
paying the same. On the cause comins on upon the Master's report, in 1751, accoonli 
were directed of subsequent interest, and there was a further report by which it appeotd 
there was then due, for principal and interest of the 900/. bond and the bond of JOtf* 
^306/. 9f. 6d, which was to be raised, and paid to the petitioner, out of the said trail 
estate, and this report was absolutely confirmed. 

llie petitioner stating these facts and delays, prayed that the said sums might be coo- 
iolidated and carry interest from the date of the report. 

And the petition behig heard 29th of July, 1739, it was ordered that it should %t 



(5) See it also accurately stated ftom Reg. Lib. 1751. A. foL 561., in Supplemest 

to Ves. 38S. 

rcftrrtd 
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that Lord Hnrdmcke was perfectly right in his decree, because, in con- 
sequence o£ Bickham the son having wasted the estates of the fadier, all 
the debts of Btckhantf the father, were charges on the estate of Bickham 
the son. The argument to be drawn from that case, is against the po- 
sition for which it is cited. The case of arrears of annuities, does not 
differ from the common case of a debt not carrying interest. 

The first case with which I have been supplied, is lAoyd v. Morelandf 
by Sir John Strange sitting for the Lord Chancellor; the cause was re- 
ferred to the Master to take an account of the testator's debts : the 
Master made his report, and upon the cause coming on for fur- 
tbe;r directions, it was referred back to the Master to calculate sub- 
sequent interest: he calculated the subsequent interest on the same 
debts on which he had before calculated interest: he was desired to 
calculate interest on the simple contract debts, but refused ; and ex« 
ceptions were taken on that ground to his report : the exceptions were 
argued IdthMarch^ 1749, and were over-ruled. 

£*] Duke of Bedford v. Coke (7) before Lord i/ar^/w/c^^, was a strong 
case to extend the remedy^ because there had been a long delay : the 
plainti& were simple contract creditors of tlie Duke of Wharton: the 
decree was upon the 29th Octobery 1743 : the Duchess applied for in« 
terest on the arrears of her jointure, which had been unpaid for a great 
number of years, and made the case of having been obliged to borrow 
money. Lord Hardtoicke, by his decree, reserved the question of in- 
terest, and ordered precedents to be searched ; but no precedents could 
be found where it had been allowed. 

In the anonymous case, 2 Vesey, 661 • (the name of which is Bignalw. 
JSlrereiott)^ the question came distinctly before Lord Hardioickey who, at 
first reserved the consideration of interest, but afterwards refused to give 
interest on the arrears of the annuity, though he gave it on the debts 
from the Hme of the report being confirmed. 

In Grovoenor v. Coo«(8), before Sir Thomas Clarke^ 25th Novemher^ 
VlS7f the same point arose : the question was reserved to see how far 
interest was allowed at law on simple contract debts. 

In the Society for jpropagating the Gospel in foreign Parts v. Jackson y 
which was heard before Sir Thomas Setoell, it was referred to the Master 
to calculate interest: February 11th, 1783, the Master made his report, 
and certified 349/. due for the arrears of an annuity: the fund was pro- 
ductive^ but tlie cause coming on before Lord Thurlo^v, 11th March, 
i783y he directed the Master to calculate the amount on the debts, 
without interest, they being simple contract debts, and the arrears of 
the annuity. Lloyd v. Moreland was the case produced to Lord Thurlow 
on that occasion. 

Nobody has produced a case which will support the order of the 
Lords Commissioners. 

I could not make such an order without breaking in upon the practice 
of the Court. 

I have selected these cases as being those where it was pressed upon 
the Court. — 

The order of the Lords Commissioners discharged. 

referred to the Master, to compute subsequent interest in manner following, on the 
principal sum, that carrying interest, at 5 j^er cent, and on the other sums and [also on 
all the interests and (6J] costs at 4 per cent, and to tax subsequent costs. 



(6) See the order, extracted from the Reg. Book, verbatim in Supplement to Vese^r 
SS8, 389., where it is obsenred there is an omission of the above very material words in 
the Report of Mr. Vesey jun. pp. 164. 166. 

(7) Seetliis case well reported by Mr. Dickins, 1 vol. 178. Et Vide Supplement to 
V^y, 295. 

(8) ] Dick. J05. 
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iVe«.juii.l87- (N(v Entry.) 

and a further 

*^^Ika^ T'HE bill Stated that John HarrinBion being seised of estates, com- 

cause, loia. 454.J I , . ^« i 1.11 "• .'^ 1. 1 j ^ j 

*" -^ prising the leasehold premises m question, by lease dated some 
1?^ v^' time in or before the month d^ September, 1711, demised thesam^ to 
UnLxk\:% tev •^^^^ Gdd, for a terra of 1000 years, and by virtue of several mesne 
tatrizhad assignments, the premises in 17^0 were vested in John Harris fox ihe 

neither cun^ Said term, subject to a mortgage to Edward Bellamy y for securing 250/. 
uructwe or and interest ; and in or about wie said year 1 730, Christopher Jerrard, 
*j!^-^^^ (the plaintift^s grandfather) purchased the said premises, for the residue 
noTd^ngAe ^^ ^^^® ^^ ^^"""^ °* ^^^ years, absolutely, from the said John Harris, 
facts stated in for the sum of 220/. and by an indenture dated some time in or about 
M bill from said year 1730, (stated to be in possession of defendant) reciting the 
which the con- agreement for the purchase, and that there was due to the said Edward 
^*"**trd^* i^<?//flw^ 250/., the said Edward Bellamy, in consideration of said 250/. 
du^ed over- ^^ '^'™ paid, assigned, and the said Harris ratified and confirmed unto 
jttied. CO ' trustees appointed by Christopher Jerrard, the said premises during the 

residue of said term of 1000 years, in trust to permit the said ChristO" 
pher Jerrard, (now deceased), and his assigns, to receive the rents and 
profits thereof for his life, and, after his decease, to permit Thomas 
Jerrard, tlie son of Christopher Jerrard, aiid Susannah his wife, both 
deceased, (the plaintiff's late father and mother,) respectively, and their 
assigns, to take the rents and profits of the said premises during their 
lives, and the life of the survivor of them, remainder in trust, 7^ all 
and everu the child and children of the said Thomas Jerrard by tne said 
Susannah, toho should be living at the death of the survivor, for the re- 
mainder of the said term, with subsequent limitations. Christopher 
Jerrard (plaintifTs late grandfather) held said premises from the time 
of the purchase till- his death, in 1739, when said Thomas Jerrard (the 
plaintiff's father) entered upon and held the same premises down to the 
time of his death, which happened about fifteen years ago: that 
'Susannah, the wife of the said Thomas Jerrard, died in the life*time of 
plaintifTs father, and plaintifl'is their only surviving child, and, as such, 
became entitled to the said premises under said deed and settlenoent* 
Upon the death of the said Thomas Jerrard, her late father, she ca- 
[ *323 3 tered upon and hath ever since been in [*] the possession of the premises, 
^nder and in virtue of said deed and settlement, and the trusts thereof. 
The bill further stated, that, under colour of some pretended mort- 
gage of said premises from said Thomas Jerrard, plaintifTs late father, 
(who liad no right or power to make the same,) the said defendant, or 
'some person with his privity, had got into his custody and possession 
the said deed and settlement under which plaintiff had become entitled 
to said premises as aforesaid, and the title-deeds thereof. 

The bill charged the defendant with knowledge of the deed whereby 
the said premises were settled, so that plaintiff had become entitled 
thereto, and that the defendant had the said deed and settlement under 
which she was so entitled, or some copy, counterpart, or duplicate thereoft 
vr some aiitrait, extract, recital, minute or vtvmaran/lum tnereof or there* 
Jrom, in his custody or pouter; and that he had seen, read, or heard 
the contents, and Jcnew and believed that said deed and settlement 
under which she was entitled as aforesaid existed, where, and in whose 

1) Seti Mr. Btuacii Elcin. Pka» in £f]. p. 1^59. and note J. Vide eiiam, ibitL 
p. 2K 

custody 
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custody and power, the same then v/dn and might be found, and that 

lie ought to state the contents thereof ; and in case the same had been 

burnt, torn, defaced, obliterated, cancelled j destroyed, disposed of, or Jura no 

made away with, that the same was so done, or caused to be done by, against . 

or by the orders, on the behalf, or with the privity of defendant, with Sakdim. 

some fraudulent purpose to her prejudice. 

The bill further chafed the defendant with knowledge that said 
nomas Jerrardy plaintiflrs late father, xnas, at the time of making said 
mortgage, entitled to the said premises^ under the said deed and settle- 
menty as tenant for life only, with such remainder over as hereinbefore 
stated to the plaintiff'; and that he had not any other interest therein, 
and had no right or power whatever to make such mortgage deeds and 
securities, as an abstract of said Thomas Jerrardy plaintiff's late father's 
title to said premises so settled, containing some recital^ notice, or men- 
lion thereof and of the trusts contained therein, and of the right and 
interest of said Thomas Jerrard, and of plaintiff under the same, or 
some assertion or suggestion tending to an enquiry and discovery 
thereof, and of plaintiff^s right and claim, tons sent and delivered unto 
defendant, and the several mortgagees and incumbrancers [♦] under whom C •324 ]J 
he derived title to the said premises, or some attorney, solicitor, or agent, of 
and for him or them ; and that they were informed and had notice of 
the said deed and settlement, under which the plaintiff was entitled as 
aforesaid. 

The bill therefore prayed, that the defendant be decreed to deliver 
unto plaintiff the deed and settlement under which she had become and 
was entitled to the premises in question, together with all title deeds 
and writings relating thereto ; and that the plaintiff might have a pro- 
duction ofthe said deed, S)X» at any trial at law against plaintiff or her 
tenant of said premises. 

The defendant put in a plea and answer, and thereby stated that 
Thomas Jerrard, being possessed of a long term of years in the pre- 
mises, subject to a mortgage to Catherine Cam for a term of five hun- 
dred years, for securing 500/., the said mortgage was, by indenture of 
25th June, 1763, transferred to Alice Diclces, who, by will dated 7th No- 
vember, 1774, after legacies, gave the residue, and (among other things) 
the legal estate in all messuages, S^c, in mortgage, to four trustees in 
trust to pay legacies, and subject thereto, on trust for the sole benefit 
o£ her grandson (the defendant), in case he should attain the age of 
twenty -one years (which event took place); and that, after the de- 
fendant attained such age, the premises were conveyed to him,' subject 
to the eauity of redemption to which the same were liable. He further 
stated, that Thomas Jerrard died about the year 1777, having made his 
will, reciting; the mortgage, and that the mortgaged premises were an 
ample secunty for payment thereof, and directed that the mortgage- 
money should remain a lien thereon only, and not on his personal 
estate, and gave all the residue of his real and personal estate unto his 
wife Jane Jerrard, and appointed her sole executrix ; and that, after 
his death, she proved the will. * He further stated, that the mortgage- 
money, with a great arrear of interest, but in respect of which some 
payments had been made by the plaintifT, remained due, and tliat the 
premises mortgaged to Alice Dickes, and those alleged by plaintiffs to 
be comprised in the settlement, are the same premises, and that Thomas 
Jerrard, who mortgaged the same to Alice Dickes, was in possession 
thereof, and, if not in fact, pretended to be absolutely entitled thereto, 
subject to said mortgage to Catherine Cam, at the time the assignment of 
the mortgage was executed. And the defendant [*] averred that Alice [ *325 1 
Dickes actually paid the said 500/. without notice, cither constrnclive or 
adualy of the existence of the title set up by the plaintiff; and there- 
fore, 
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fore, and because the plaintiff does not offer, by her bill, to confirm the 
said mortgage, and this Court doth not compel a discovery tv/ikh might 
hazard the tide of a mortgagee bond Jide^ and tvithout notice, or those 
claiming under htm^ the defendant pleaded the said mortgage ; and not 
waving his plea, but, in aid and support thereof, he said that the said 
Alice Dickes (under whom he claimed) had not, to his knowledge, in- 
formation, or belief, any notice, either constructive or actual^ of die ex- 
istence of the title set up by plaintiff in her said bill, at the time she paid 
the said sum of 500/. and tne assignment of the said mortgage was exe- 
cuted : nor doth defendant know, believe, or suspect, nor hath he ever 
been informed, tliat, at or before the making the said assignment^ affect- 
ing the said premises under which the defendant claims, or before or at 
the time of payment of the consideration or value for the same, or any 
part thereof, that the said Alice Dickes^ or any attorney, solicitor, or 
agent of the said Alice Dickes in that transaction, had any particuhur 
abstract of the said Thomas Jerrard's title to the premises delivered to 
her, him, or them, which included the settlement set up by the plaintiff, 
or any recital, notice, or memorandum thereof, or of the alleged trusts 
thereof; or any suggestion tending to an enquiry or discovery thereof; 
or of the plaintiff's right or claim, as set up by the bill. 

Upon tnis plea being argued. 

Lord Chancellor said, a dem'al of actual or constructive notice is not 
sufficient, without denying those facts stated in the bill, from whence 
the constructive notice is to be deduced. 

Plea over-ruled. (2) 

(S) Hie defendant afterwards put in an answer, whereby be stated that be was a 
purchaser for valuable consideration, and denied all the circumstances of notice : upon 
which it was held, that he was not bound to answer further in disclosure of his own 
title, or other matters, which to such a defence must be immaterial. See the Rcpon ef 
those snbseqaent proceedings, S Vet. jun. 454., &c. 
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[*] SquirS against Dean. 
(Reg. Lib. 1792. B. fol. 654.) 



Baron and 
feme. 

Where husband 
receives interest 
of wife's 



THE husband received dividends of the wife's separate property, he* 
ing money in the funds, and applied them to the general purposes 
of the family : the wife survived the husband. 

Lord Chancellor refused to give her representatives an account of the 

parate proper^, dividends against the representative of the husband. (2) 

no account 

against hb reprcwntatiTes. (1) 

(1) See the cases. 1 Fonbl. T. Eq. 103, 104, note. 

(2) Tlie account was confined to what the husband had receifod of the wife's se|wrflf 
property at the time of their intermarriiq^. R. L. e55. 
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Pope against Cra[w]shaw« v .iw^ m^. 

(Reg. Lib. 1792. B. fol. 868. b.) ^ ^otli 

IJIS Honor said he hoped it would be understood that a husband j^'"'"'''^ 
-** cannot, by assigning his wife's property, bar her of any equity Husbud't 
she may have in it: that he should never subscribe to the contrary Mdgnroentof 
doctrine. (2) the wife** pro- 
See Wenman v. Maion, Mr. Cox's note on 1 Wms. 459. (5th edit.) J*'*? '^^ »?* 

^ ' bur her equity 

(1) See Pr^ t. Hili, antea, 139., with the Editor's notes ; and mm especially the ^^^ '^ ^^^ 
reference to Mr. Roper's recent rery Takiable Tmct on Mal-ital Law, 1 ?ol. 266. ei 

(2) In thb case the wife appeared personally in court and consented. R. I«. 



ZoucH [Leach (1)] against Lambert. 

(Reg. Lib. 1792. B. fol. 690.) 4 Ves. 725.J 

BolUtSSdJune. 

'I"^HE husband gave the wife an estate for h'fe^ and appointed her exe- Feme ezecutiix 
-'' cutrix, but made no disposition of the residue. having a life 

His Honor decreed the residue to be divided among the next of "J«*«» ™»* *® 
kin,(l) *^«*^» 



reaidue. (h}; 



(1) The M. R. most probably threw out his general sentiments, upon this occasion f 
111 sujtriy but Mr. Brown mistook both the name of the case, and the nature of its result 
at the time. The cause appears not to have been decided until upwards of seren years 
afterwards ; when Sir P, Ardent M. R., noticing Mr. 3ro»n*% mistake, said he had left 
the point open, and only directed the usual accounts, &c , at the hearing, and that it was 
by no means so clear for the next of kin as thus considered [under the particular will in 
question.] His Honor, however, said *< he was, upon fuU cansUeratum, of the same 
*' opinion which it is supposed he gave upon the firmer occasion ; that, under the drcuro* 
** stances of this case, the bequest to the widow was a bar of her interest as executrix in 
** the residue." See the cause 4 Vcs. 725., Et vide ifwL 726., note, and 729. Upon 
the point of law, see Martin ▼. Hebow, antea, I toL 154., and the Editor's notes ibid, 
uvM the rrferences* 



Mercer and Wife against Hall and Others. 

(No Entry.) 



Rotts,24ih^ 
June- 



M 



fAR Y BATT'ENf possessed of a large sum of money in 3 percentm- Legacy to^ 
Bank annuities, made and published her will, dated [*] 30th Marck, plamtiffin 
1779, and thereby, inter alia, gave and bequeathed to the defendant of™«"««ge 

of parents ; they consent, by a writing, generally to any marriage she may contract : after the deonse of the 
surrivor, plaintiff marriea ( consent was only necessary during the life»time of the father and mother o» 
the sunrimr — if otherwise, this general consent is st^ffldent* 

[•327] 

(1) See D*AguHaT v. DHnkwater, 8 Ves. and Beam. 225. ; Ueny v. Rms, t Edem 
Qu Lord ydrthingion, 1. ; Pdmdl t. Lyon, 1 Ves. and Beam. 479. ; tiie unportaat case 
of piarhe v. Parker, 19 V^ 1. ct seq, which includes roost of the preceding; Ltoyd 
V. Brantan, 3 Meri?. 108, &c., and AisUUne v. Jlice, 3 Madd* Rep. 256, Sec See abo 
Scott V, Tyler t antea, 2 toL 431., and Goldsmid ▼. Goldsmid, Coop. Ca. Ch. 225. 

HaU, 
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1793. llnlU and oiliers (since dead), their executors, ^-c. the 6umofl.5C0/. 
^ ir- ^ -^ * 3 ner cent, annuities, in trust for the iifte and benefit of the plaintift' 
McRcxR Mary, to be paid and transferred to her upon her marriage^ with the 
nuaitui previous consent in writing of her mother^ tf living ; hut if then dead^ 
Halv* ^iifi gfich consent of her faiher ; and in case she should marry voithotd 

such consent, during the life4ime of her father and mother, or either of 
tbem, she willed that the same legacy should be Settled to the separate 
use of herself and her children, in such manner, and in such propor- 
tions, c^r. as the survivor should direct or appoint ; and, for want of 
such direction or appointment, to be equally divided amongst them, 4rc.; 
and, in case the said plaintiff Mary should happen to die sole and un- 
married, or if she should marry without such consent as aforesaid, with« 
out leaving any issue of her body at the time of her decease, then the 
said legacy was to sink into the residue of her personal estate, which 
she disposed of by her said will, and appointed her daughter Mary 
CouUhard (since deceased) executrix. 

The testatrix died in the year 1781, without having revoked or altered 
her said will, and soon afler her death the said Mary CouUhard duly 
proved the same ; she died in 1782 leaving her husband the defendant 
Coulthardy who took out administration to her, and the defendant HaU 
has taken out administration de bonis non to the testatrix. 

Robert Slaughter, the plaintiff Mary's father, died many years w> ; 
her mother Jane Shughler, who was the sister of the said testatrix died 
the 9th day of May^ 1790, but they, before their deaths, consented to 
the plaintiff Mar if % marriage, and for that purpose signed a paper 
writing, to the etfect following, viz, '* In pursuance of a clause, in the 
will of the late Mrs. Mary Batten, this is to certify, we do give free 
leave and consent to our daughter Mary Slaughter, to marry tohomsoever 
she chooses, and whereas power is vested in us, to settle a legacy of 
1500/. left her by said will in what manner we shall think proper^ we 
do hereby give her full power, and sole command and possession thereof, 
to settle and dispose of, cuxording to her ffcon incUnatton, without being 
[*S28 3 subject either to the limitations and conditions [*] mentioned in said 
Mrs. Battens will, or to the authority of her husband. ' In witness 
whereof we do subscribe our names the 5th July^ 1787, Robert Slaughter, 
Jane Slaughter,** 

Afier the death of the plaintiff Marys father and mother, viz. ]6tb 
day of September, 1790, the plaintiffs intermarried, and there were no 
children ; the defendant Hall the trustee refusing to pay the legacy of 
1500/. stock, and the dividends thereof without the directions of this 
court, the plaintiff filed the present bill for the same. 

The defendants submitted by their answer, whether the plaintiffii' 
marriage had been had with such consent, as by the testatrix's will wss 
required. 

Mr. Richards, for the plaintiffs, submitted that the father and mother 

being dead before the marriage, no consent could be had. Without 

relying on the paper, it might be argued that no consent was necessary, 

. I the condition of consent only operating during the lives of the father 

! and mother : but if consent was necessary, the terms of the paper were 

iufllcient for that purpose. 

Mr. Stanley, for the defendants, argued that the consent was a con- 
dition precedent, and therefore was necessary at all events : then the 
parents being dead, the consent was become impossible. The paper is 
not such as could operate as an appointment unaer the power. 

His Honor said he was clear that the plaintiflb were entitled to the 
legacy : that the consent was only necessary* during the life of the 
father and mother or the survivor ; and could only be intended of t 
marriage during their lives : and although the testatrix intended there 

7 should 
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should be a coasent to the particulai; marriage, the intention is iuf- 179S. 
ciently answered by this general consent, ^^m^^^^m^ 

A consent afler the marriage has been held sufficient, where it was Mkrcka 
not required to be in writing. »f:itinst 

All these sorts of restraints are considered in such a way as to favour Hall. 
legatees, where there is nobody to take on default of consent ; if the 
material part of the condition is complied with, Uie legacy is held good. 

[*] She is entitled to the legacy exclusive of the writing ; for under [ *329 ] 
the power, the father and mother could not have appointed the whole to 
the daughter, but must have given something to the children, if there 
had been any. 
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(Reg. Lib. 1792. B. fol. 410. b.) 
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ILL filed 6th November, 1792, for a specific performance of an Specific per. 
agreement, to purchase the premises in question. formanceoi an 

It stated that the plaintiffs being desirous to sell the premises, in •gro«n»«>tto 
August, 1791 , applied to the co-plaintiffs Skinfier and Di^ke to sell the Je dwreed"*^ 
same by auction, that they did accordingly prepare particulars stating, af^ consider, 
that part of the premises were let upon leases, of which some part of able delay; if 
the terms were unexpired, and that other parts were in hand, of which **>« vendee ha« 
immediate possession might be had by the purchaser ; and the particu- "p^ demanded 
lars contained the usual terms of sale bv auction, particularly that the shewnTdetei^ 
pirchase should be completed by the 5th of April then next: that the minatioonott^ 
premises were put up to sale, at Garraxvavs coffee house, 11th Nov, pr6ceed in the 
1791, when the defendant was the best bidder for the same, at the sum purcbaae. (i) 
of 9,100/. and was declared to be the purchaser, and paid into the hands ^^^^^Jf*'.** 
of the auctioners 910/. as a deposit, and signed the usual undertaking ^"^ on*hii" 
for completing the purchase, upon having a good title : that the plain- deposit, and ta 
tifis bad been always ready to make a title, upon payment of the residue costs at law 
of the purchase-money ; but that the defendant had not only refused so *°d, 1" equity 
to do, but in Trinity term last had brought an action against the plain- ""^* ^^h^***^ 
tifl& the auctioneers, to recover his deposit. The bill, therefore, prayed ^j^^ ^^^ *^m 
a specific performance of the agreement, and an injunction against the rendOTu'en. 
defendant's proceeding in the said action. titled to subse- 

The defendant, by his answer, admitted the purchase ; but said that, <l"ent costs, 
towards the latter end of January, or beginning of February, he had ?°*^ "f^ *"" 
applied to the plaintiff's solicitor for an abstract, which not being sent ^^ ifliU*title 
to him, he, ti/ler the expiration of the time for the completion of the said be good, when 
purchase, applied for a return of the deposit money, saying that he the report is 
should not proceed in the [•] purchase ; and that a few days after the mwle. The 
Ulst o£ April last, and not before, the defendant received an abstract ; ren^bdong to 
by a memorandum in the margin whereof, and a letter from the plain- his title is made 
tiff's solicitor, it appeared that a suit in this court nmst be determined^ good, and after- 

waids the pur- 
chaser must take to the rents, and pay interest on his purchase-money till tlie principal is discharged. (8)] 

[ •SSO J 

fiySee the doctrine of the courts of equity, upon this subject, well expounded by 
Lord Eldon C, in Seton v. Slade, 7 Ves. Q65. 27a 272, 273. ei xq. See also Uoyd v. 
Cutteit, and Fordyce ▼. Ford, j*ottra^ 469. 495. and Newman v. Hog^s, postea, 391. 

t2) From Lord Colchester*% MSS. See within, and His Lordship's Report of the 
judgment of the M. R. upon the hearing of this cau^ on further directions, in the 
Editor's note, ;iof/^n, p, 93?. 

^ before 
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1793. before a title could be made: upon which the defendant caused the 

*^ \ ■_ * plaintiff's solicitor » to be informed that he would not proceed in the 

PiKCKB purchase, and again insisted on the return of his deposit : and stating 

agahut that the suit was still depending, and that questions of law have arisen, 

CuRTBis. which then stood for argument in the Court of King*s Bench, and that 

ckhough the purchase toas to be completed, hy the 5th o/* April, no abstract 

toas sent to him till after the twenty-first of that month, he insisted that 

the plaintiflBi had not made a good title, iuid that he was not bound to 

perform the agreement. 

It came on before the Lords Commissioners Ashhurst and Wilson upon 
a motion to dissolve the injunction. 

Mr. Mansfield and Mr. Steele, for the defendant, said the plainti^ 
could not recover at law, in an action against the defendant, if the title 
was not completed by the time named in the contract. If it is not so, 
by the laches of the seller, this court will not enforce the contract. 
There may be such a difference in point of value, arising from the delay, 
as may be a good reason for not compelling performance of the contract. 
The attorney for the plaintiff ought to have delivered the abstract with- 
out any application from the defendants. When the abstract was 
delivered, it appeared by it, that there was a suit depending in this 
court, and that the plaintiffs could not make a title. The defendant was 
not bound to declare, that he would relinquish the contract, as the plain- 
tiffs could not perform it on their part. In a case of Potts v. iWebb, 
before Lord Thurlow, it being part of the terms that the purchase should 
be completed by a certain time, and the title not being made good 
within that time, his Lordship thought that a good reason for not de- 
creeing a specific performance. Here the Court is not called upon to 
pronounce upon the title ; we only want the deposit back ; the plaintiff 
may, notwithstanding, have a specific performance hereafter. 
• Z "SSI ] L*] Mr. Solicitor General (Scott) for plaintiff. 

The defendant makes two grounds, 1st. That there is not a good 
title, 2d. That supposing it to be good, the defendant is not bound, 
noWy to take it. The deposit* is, in truth, the money of the- seller, if 
the contract is decreed to be performed. The auctioneer cannot ko^ 
the money, though the action at law fails ; and as one party must come 
into this court, it will take cognizance of the whole. In Potts v. WM, 
Christie the auctioneer brought the deposit into court, which is the 
general practice. 

Lord Commissioner Wilson, — The suit depending is the only thing 
that strikes me. 

Mr. Solicitor General. — If there be a solemn doubt, I agree that the 
Court will not compel the purchaser to take it. With respect to the 
title, the question is whether a good title can be made at the date of the 
Master^s Report, not at the date of the contract, or the time of filing 
the bill. Here the question will be decided before any report can be 
made. Sometimes (even in the report) the Master makes mention of 
acts to be done, to make good the title. The mere pendency of the 
suit is no objection ; it may clear the title. — Here the defendant doef 
not ask for a reference to the Master, and claim his deposit in the event 
of there not being a good title, but objects to a performance of the con- 
tract at any time. In Vernon v. Stephens, 2 P. Wms. 66,, an ad ff 
parliament was procured between the decree and the report (S)* Is 
Langford v. Pitt, 2 Wms. 629., and in Williams v. Bonham, before 

fS) Upon the question of perfarmancej it is sufficient if a good title can be mada it 
anytime previous to the Master's final report on the subject. See Ijor^ SSimtrlm*^ 
case, cited 2 P. W. 630,, JenHm ?. Hiles, 6 Ves. 646., Wynn ▼. Morgan, 7 Vea. 909. 
et teg, per Lord Eldan C, in Seton r.Sade, Und, 279. and Beunel CoU. t. Corey, oiitosi 
3 vol. 31K)., with the Editor's notes. 

Lord 
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Lord ThurlcWf the agreement was performed after a long time had f79S*. 
elapsed. - r , i^^ 

Lord Commissioner Ashhursi* Pimcik 

If there is no damage done to the party, an agreement may be en- against 
forced after the time named. If there is a probable ground that a good Curtkis. 
title can be made in a reasonable time, that will do (4). Can the de- 
fendant in this case be put into the same situation as if the agreement 
had been oerformed at the time ? The proposal was, that the money 
should be laid out at the risque of the vendor, so that the defendant would 
not have been hurt by accepting the offer. 

[♦] Lord Commissioner IVilson. L *^32 ] 

The cases with respect to time have gone to a great length, but we 
cannot unsettle them now* It is not stated that any notice of any in- 
tention or design of relinquishing the purchase was given till after the 
5th Aprily and the abstract being read by the defendant ; something ^ 

must nave previously passed. 

In Ambrose v. Hodgson^ a suit was commenced to determine the 
question on objections made to the title in a suit for specific per- 
rormance. 

The injunction was continued on bringing the deposit into court. '^ 

The motion was brought on again before the present Lord Chancellor, 
After the argument, which was to the same purpose as before, his 
Lordship expressed himself to the effect following : 

The vendor could not bring an action against the vendee without 
having tendered him a conveyance. 

In these contracts (sales by auction) in general, the time of com- 
pleting the contract is specified, and a deposit is paid ; and if the title 
IS not made out by the time, the vendee is entitled to take back the 
deposit. 

- But, in this case, the vendee was apprised of the title depending on 
tlie ability of the vendors to make a good title, which itself depended 
on the event of a Chancery suit, and was, notwithstanding, willing to go 
on with his purchase ; there had been a communication of the delay of 
the suit, and the present bill was filed after great delay. If the vendee 
had called for the deposit at the end of the time limited for completing 
the purchase,' and insisted he would not go on with the purchase, the 
Court would not have compelled him. 

I concur with the Loros Commissioners, that the injunction should 
be continued. 

[*] This day, the cause came on to be heard at the Rolls, when all [ *SSS ] 
th^ evidence was read, and his Honor being of opinion that there had 
been a sufficient communication of the real state of the delay, and that 
the defendant had acquiesced in it, or at least not sufficiently declared 
hb dissent to go on with the purchase, referred it to the Master to 
e^uire whether the plaintiff could make a good title (5). 

(4) See note (3) preceding page. 

(5) It b said (6 Vet. 676.) that in this case Lord Lougkborovg/t, ultimately reHercd 
tht purchaser from his contract, upon the ground of there appearing upon the face of the 
Matter's Beport, to have been a gross misrepresentation as to tithes PreTioasly, how- 
ever^ to this stage of the cause, it came on before Sir P, Ardtn M. R., in- the December 
fiaUowing the period of Mr. BroturCfi Report : and as His Honor's judgment is reported 
in Lord Colekesiers MSt and seems very valuable, the Editor thinks it material to be 
qitpw"**d- Lord Cblckester*^ note of it is as follows : — 

** PmcKB V. Cdrtbis, December 19th, 1795. 
" Hiis cause standing for judgment on further directions and costs. Master of the '* Fkifduner is 
" Molis. I approve of the order made by the Lords Commissioners in staying the ac- *' entitled to 

<* tion, "interest on 
" hia deposit and to costs at law and in equity, until tlie vendor has made his title good. But vendor is 
" entitled to subsequent costs, and may enforce the contract if hia title be good when the report is made. 
*' The rents belong to the vendor till his title be made good, and afterwards the purchaser must take to the 
** rents, and pay interest on his purchase ^money till the principal is discharged.*' 
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tion, and a^ the cau<«e BUnds at present iVndlr the vendor haft uitimately tliewn that 
be can mak^' a good title. But the contract is only too barefaced upon fair termi ; 
VIS. if the vendor has filed a bill to compel the acceptance of a title which wan not 
ready at the time, then the vendor shall pay costs of the suit at law, which was well 
foupdcd at the time it was commenced. Therefore down to the day of 

the purchaser is not liable to costs. 

** The fair terms it is said would be to put the parties in the same situation as if the 
contract had been performed at the day ; and therefore rents should be accounted Ibr 
on one side, and interest on the other : but then that would be on the ground that the 
purchaser ought to have taken the estate without a title, for none was ready at the day : 
therefore the only fair mode is to give the purchaser bis interest on his deposit down 
to the time when the title was cleared by tho King's Bench judgment, the purchawr 
not being bound to take the estate till then. 

** The defendant the purchaser must have his costs down to the time of hearing to 
be paid by plaintiff; and plaintiff must have his costs before the master because after 
the title was cleared by the King's Bench, there was no reason to quarrel with the 
title. The possession ought to be coi^idered and the rents accordingly to belong tu 
the piurchaser from the rent day after the title was cleared in Uie King's Bench, vu., 
rent day in jlpril, 1 795 ; and the interest on the deposit money from the time of the 
deposit till then. 

** Decree costa of the cause till first hearing', and interest of deposit to defendant oiit 
of his purchase money, subsequent costs to be paid by him to plaintiff, and residue of 
purchase money with interest subsequent to the day from whicii he is let into receipt 
of the rent." 
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be laid out in 
land, to be 
9«ettled to the 
husband for 
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in S. S, an- 
nuities; after- 
wards by will 
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generally all 
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to certain uaet ; 
the money in 
the funds must 
be laid out in 
land. (I) 
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. Hickman against Bacon. 

(Reg. Lib. 1792. A. fol. 587.) 

n Y indentures of lease and release, the release dated 12th of Septeni' 
^^ ber^ 1746, being the settlement previous to the marriage of Sir 
Nevil George Hickman with Frances Elizabeth Totoer^ reciting that by 
the settlement made previous to the marriage of Christopher Tower, 
with Jane his late wife, (the father and mother of the said Frances 
Elizabeth) there was provided, in case of there being two daughters and 
no more, between them, (which event happened) for such two tlaugh- 
ters, the sum of HyOOO/. to be paid at such times, and upon such con- 
tingencies as are therein mentioned ; and it was declared and agreed by 
the said indenture of H^G, that all and every sum and sums of money, 
which she the said Frances Elizabeth then was, or at any time thereafter 
should become entitled to, should be paid to the trustees therein named, 
in trust that they should, as soon as a convenient purchase could be 
found, lay out the same in one or more purchase or purchases of free- 
hold estates in England^ and settle the same upon the trusts therein 
mentioned, viz,^ to the use of the said Sir Nevil George Hickman^ for 
life sans waste, remainder to trustees to preserve contingent remainders, 
remainder to the intent Lady Hickman might receive a rent charge oT 
800/. per annum, remainder to the use of the trustees for raising portioitf 
for younger children of the marriage, remainder to the use of the fint 
and other sons in tail male, remainder to the said Sir Nevil Georft 
Hickman in fee ; with a power to the trustees, to invest the money ui 
real securities, until such purchase should be made. The marriage 
between Sir Nevil George Hickman and Frances Elizabeth Totorr, soon 
af^er was solemnized, and Lady Hickman died in 1763, without ha.vipg 
any issue male by the said Sir Nevil George Hickmany [*] but haviof 
had issue by him three daughters (viz.) the FlaiiitifF and Rose Elizahith 



( 1 ) See Puheftetf ▼. E. Darlin^on, anteOf 1 toI. 223. et sey. 
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Hickman, afterwards the wife of Thomas Bakery Esq., and Ann Hickman, 
who died shortly afler her birth. 

By a decree of this court, made the 27th February, 1775, it was 
ordered that the sum of 14,000/., being the fortune of the said I^dy 
Hickman and Jane Tavoer her sister, (afterwards Lady Beauchamp), the 
two daughters of the said Christopher Totoer and Jane his wife, with 
such interest as therein mentioned, should be raised by sale or mortgage 
of the premises, and that one moiety of the said sum of 14,000/. should 
be paid to the surviving trustee upon the trusts of the said settlement 
of the 12th of September, 1746. 

Christopher Totoer a defendant in that cause paid 7000/. a moiety of 
the said 14,000/. to the surviving trustee, who, by the direction of 
Sir Nevil George Hickman, laid out the same m the purchase of 
8812/. 17 s, lOd. New South Sea annuities, and by deed bearing date 
14th February, 1778, declared the same to be subject to the trusts of 
the settlement. 

The plaintiff, by her bill, insisted that, upon the death of the said 
Lrady Hickman, without issue male by the said Sir Nevil George Hick" 
man, he became absolutely entitled to the said sum of 7000/. so invested 
in the New South Sea annuities, by the settlement directed to be laid 
out in lands, to be settled as aforesaid; and that the said Sir Nevil 
George Hickman not having done any act whereby the said sum of 7000/. 
shoulu be deemed part of his personal estate, the same should be re- 
garded in equity as part of his real estate. 

She further stated that Sir Nevil George Hickman, being so entitled, 
made his will dated the 6th May, 1771, executed and attested as the 
law requires for passing real estate, whereby, amongst other things, he 
gave and devised all his manors, messuages, lands, tenements and here- 
ditaments in England, in possession, reversion, remainder, expectancy 
or otherwise, howsoever, with their appurtenances, (by which words, tl^ 
sum of 7000/. being in eauity, to be deemed in the nature of real pro- 
perty as aforesaid,, passed and was well devised) to his eldest daughter 
the plaintiff' for life, remainder to trustees to support contingent [*] [ *335 J 
remainders, with remainder to her first and other sons in tail, with re- 
mainder to her daughters, as tenants in common, with remainder to 
Francis Whichcote in fee, and appointed the plaintiff; and the said 
Francis Whichcote, executors. 

The testator died 25th February 1781, without revoking his will, and 
the executors proved the same. 

Tlie plaintiff insisted that, by virtue of the will, she became entitled 
for life, with remainders over to her issue, to the said sum of 8812/. 
17<- lOcf. New South Sea annuities, purchased with the said sum of 
7000/. ; that Francis Whichcote became entitled to the remainder in fee 
thereof, subject to the interest of the plaintiff and her issue therein, and 
stated diat she f the plaintiff) had, afterwards, purchased the interest of 
the said Francis Whichcote therein; she further stated that the said \ 

Francis Whichcote is since dead, whereby she is become the only sur- 
▼iviDg executrix and personal representative of the said Sir NevU George 
Hickman ; that she is unmarried, so that there is no tenant in tail m 
being, of the said estates, devised by the said Sir NevU George Hickman, 
but that the plaintiff is tenant for life, of tlie said Sir NevU George 
Hickman's real estates, and particularly of the said money. 

She thea stated the claims of the material defendants, to the said 
sum of 8812/. \7s. \0d. New South Sea annuities, and that they pre- 
tended that the same ought to be considered as money, and that the 
same vested in the said Francis Whichcote and the plaintiff, as the 
executors of the said testator, as being part of his personal estate 
undisposed, of, and that the same did not belong to the said tes- 
VoL. IV. R tatQt'v. 
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1795. tator*8 next of kin, but that tlie said testator's executors took the 

. *^ ^ ■_* same beneficially, and therefore they claimed a moiety of the sud 

HicKMAir 8812^. 17^. 10c/. and interest thereof, as representatives of the said 

agoing Francis Whichcote, 
.^^^^^^ The plaintiff charged that 8812/. 17*. lOrf. was to be considered as 

real estate : but that if the same was to be considered as part of the 

Personal estate of the said Sir NevU George Hickman not specifically 
isposed of by his will, and therefore vested in his executors, yet she 
insisted that she and the said Francis Whichcote became entitled thereto, 
as joint tenants, and that upon his death, his interest therein survived to 
[ *dd6 3 the [*] plaintiff; and also charged that all the right and interest of the 
said Francis Whichcote was assigned by hitn to the plaintiff, by the pur- 
chase deed above mentioned. 

The bill prayed that the said sum of 8812/. 17*. IQd. might be decreed 
to be laid out in the purchase of lands, and to be taken as part of the 
real estate of the said Sir Nevil George Hickman, and, as such, to veit 
in the plaintiff, and that the interest and dividends to accrue on the said 
New South Sea annuities, until the same shall be so laid out, might be 
paid to the plaintiff. 

Mr. Attorney General^ for the plaintiff, stated the settlement and the 
decree, and that under it the money had been laid out, and the will of 
Sir NevU George Hickman, and said that the question under these 
. several instruments, was, whether this was real or personal estate of Sir 
Nevil George Hickman. By his will, he gave his whole real estate to 
the plainti^ his eldest daughter, for life, with remainders to her issue, 
he tnen disposed of his persond estate, and appointed executors. If 
this will was such as to pass this as personal estate, there was no legacy 
to the executors, or any thing else, to prevent its passing to tha exe- 
cutors as such ; there is nothing to make their taking it inconsistent. If 
that proposition is made out, the plaintiff and Francts Whichcote t<H»k it 
. as joint-tenants, and Francis Whichcote having done no act to sever ibe 
joint-tenancy, die plaintiff must take it as survivor. Perkins v. Bayntw, 
(ante, vol.i. p. 118.) executors take as joint tenants, and there being 
no disposition of the residue, will not vary it. If it continued raal 
estate, it descended to the plaintiff; and not having been treated 
as personalty, it was to be considered as real, ax^ the lands to be put- 
chased, passed. 

Mr. iJovd for the defendants. It has been held that money to be laid 
out in lands, will pass by the word hereditaments, Rashleigh v. Master^ 
{ante, vol. iii- P- 99.) but here it may be considered as personal estate 
of Sir Nevil George Hickman ; he could by any act have made it pe^ 
sonalty, Edtoards v. Countess of Warwick, 2 Wms.l7l. Chichester^. 
Bickerstqffl 2 Vem. 295., whicn case was approved by Lord Thurbm, 
in Pulteney v. The Earl of Darlington^ [ante^ vol.i. p.22S.) which wai 
reduced to a case of evidence. Money so to be laid out contimMi 
. [ *SS7 ] [*] personalty till invested ; the trustee laid it out in stock, by the direc- 
tion of Sir NevU George Hickman. 

Lord Chancellor. At that time, the daughters were entitled to 
it as land, to secure their portions. They had a right to call upoo 
the trustees to lay it out in land, to enlarge their security for their 
portions. 

The money must be laid out in land. (2) 

(2) Upon the present occasion the court only directed inquiries as to how, and is 
what manner, and upon what securities the N. S^ 8. annuities had fram time to tine 
been invested, and by whom the interest or diridends thereupon had been receiTed, sad 
whether the same was so invested and continued on such steurities with the couwnt d 
Sir N' G. U,, and whether any order, deed, or writing was aigned, and by wfaon oa 
that occasion : and wliether ^t.N* G. H., made any dedaration, or 4>d any aec, smUv, 
or thing, touching the laying out, or the applidition of thesaid N. S,8. ai^nufiks. B.I" 
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1793. 
Glover against Spendlove. 

lAJtcoltis Inn 

(Reg. Lib. 1792. A. fol. 558. b.) ^«^; ^f ^^^ 

J^OSSITER LENTONbelng seised of freehold and copyhold estates, Devise oflancu 

(the copyhold being surrendered to the uses of the following set- nnt in settle- 
tlemcnt,) by indentures of 18th and 19th Mat^ 1724-, being the settle- ^»<^<» wUlpau 
ment previous to his marriage with AnnabeUa his wife) conveyed 'j!*^^^*^^ 
certain premises to trustees, to the use of himself for life, sans waste, itndtxi) 
remainder to AnnabeUa for life, remainder to the first and other sons 
of the marriage in tail male, with remainders over, remainder in fee to 
kimBelf. 

There was no male issue of the marriage, but there were five 
daughters, viz. the three plaintiffs, Marii/ the mother of the defendant, 
(who, as well as her husband is dead) and Anitabella also deceased. 

Rossiter Lento7i sold some part of the settled estates, but was at the 
time of making his will and codicil, and at the time of his death, seised 
of the reversion in fee of several of the estates so settled upon his wife 
for life, and by his will and codicil, dated 3d December 1739, and .5th 
February 174?2, (duly executed and attested, to pass real ostites) gave 
and devised to his five daughters and their heirs, all his lands (2) not 
settled in jointure upon his wife, to be equally divided between them as 
leoants in common, and not as joint-tenants ; but in case any of them 
should die before the age of twenty-one, unmarried, he gave her or 
their share to the survivors or survivor, and, by his codicil, taking 
notice of such devise, he revoked the same, and gave (3) all the said 
lands, not settled in jointure, to his said wife and her heirs, in trust, 
to sell the same, [*] and out of the money to arise from such sale, to [ «338 ] 
pay to his said daughters, or such of them as should be alive, such pro- 
portions as she should think proper ; and in case his wife should die (as 
m fact she did) before such sale, then he gave the same to his eldest 
daughter Man^ (the mother of the defendant, since deceased,) in trust, 
to sell and mase an equal division between herself and his other daugh- 
ters who should be then alive. 

- The testator died soon after making the said codicil, leaving his wife 
and his said five daughters. The widow died 3d December 1779, with- 
out having sold the premises* and Aftzry also died 20th June 1789, 
before sale, and Mar^ left the defendant, her only son, by Samuel 
Spendhvet her husband. AnnabeUa (the daughter) died intestate 
and unmarried, 24th AprU 1790, and ulaintifis are her represent- 
atives, and they and the defendants are heirs at law of the testator, and 
of AnnabeUa. 

' The bill prayed a sale of the premises both settled and unsettled. 
The objection raised by the defendant's answer against the sale of 
lands settled in jointure on the xvife, was, that they were excepted, 
and did not pass by the devise ; it they did, he wished for a partition, 
not a sale. 

(1) It is quite settled that a reversion will pass under a general devise. Sec Chester 
r. Chester t 3 P. W. 55»; AUorney General v. Vigort 8 Ves. 256. ; Church v. Mundi/, 
15 Ves.396.,&c. Slc, 

(2) ** LttHdSt tenemerUSt and heredilamenis, in Q. atid D., noi sotted in jointure upon 
** kis wife, and elsewhere in the county o/* Lincoln.** R. L. 

(3) " All his snitl lanib, tcfiements, and heredilamenis, in Q. and D., or elsewhere in 
'' the county of lAncoln, not settled in jointure upon his wife, to his said wife, her heirs, 
*< mod a»ignsy for e¥er, in trust to sell, &c.** R. L. 
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The only question, at the hearing of the cause, was, whether the words 
of the devise passed the testator's reversionary interest in the estates 
settled in jointure on the wife. 

Mr. Attorney General^ Mr. Abbot, and Mr. Hall, for the plaintiffs, con- 
tended, that iJiough the particular estate was settled in jointure^ Uie 
reversion was not, but passed by the will. 

Mr. Lloyd for the defendant, said, the only question was, whether the 
whole estate in settlement was not distinguished front the other estate^ 
and therefore not to pass. 

Lord Chancellor said, he had no doubt upon the subject ; that the re- 
version passed by tlie will ; and therefore decreed a sale. (4) 

(4) *' His Lordship doth declare that all the landtt tenements ^ and hercditamaitSt whereof 
** the testator R. Z^, died seised, both those which were, and those which were not settled 
<< in jointure on his widow, did pass by his will and codicil.** A sale was 
Slc, &C. R. L. 
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[*] Ball against Montgomery and Others. 
(Reg. Lib. 1792. A. fol. 579. b. ; entered Ballw. AinsxooHh.) 



1!1 ILL filed by the husband as^inst his wife, her mother, and trustees: 
. '■^ — it stated that Harris, me father of the wife, by will dated 6th 

hu*sto!d3 October, 1780, gave to his daughter Harriot (the wife) the interest of 
wife, of the 5000/. 3 per cent, standing in his name in the Bank of England; lOOOl. 
wife's fortune, part thereof, which he declared to be in the 3 per cents reauced^ for her 
in the nametf of support and maintenance, until she should attain lier age of twenty-one 
trustees, but no years, and then he directed his executors to transfer the same to her : 
wroent o? * *"^ appointed his wife the defendant Sarah, the defendant Montgomery, 

and John D'Oyley, executors : 

That in December, 1781, (the said Harriot Harris, being then imder 

age,) a treaty of marriage was entered into between the plaintiff and 

Harriot Harris, with the approbation of her mother, and it was agreed, 

^ that the said two sums should be transferred into the names of Sarok 

in aduTteiyTon Harris and Montgomery, upon trust, XhdXafler such marriage the dhfidends 
bill filed by the thereof should be paid to the plaintiff during his life, and after his decease 
husband to to uses therein named ; andTsuch transfer was made of the 4000^. 5;^ 
dend ^'^Sie*^* ^^^' ^^"^ annuities, although such transfer of the sum of 1000^. reduced 
Coun would ^^^k annuities, toas accidentally omitted to be made; and an indeoture 
not decree the ^^ prepared, and executed by all parties, with intent to declare the 
payment, with- trusts With respect to the said two sums (but by mistake, the said two 

out ^provision gums were therein described as one sum of 5000il 3 per cent, consd* an- 
for the wife (1), ^ 

but, aAer ordering costs, &c. to be paid out of the accumulated dividends, ordered thoae to 
future to be paid into court (2) 



dividends 
during the 
coverture: 
She left l^is 
house and 
afterwards lived 



10 



(1) See Lord L<nighborotigh*B explanation of his reasons for this part of the 
2 Ves. jun. 682. 

(2) That the coint will not interfere in such cases of a wife's delinquency, in goMnL 
See /XT Lord Hardwicke C, in Watkynt v. Watkyns, 2 Aik. 97., and Carr v. EttMa- 
brooke, 4 Ves. 146. It is however to be noticed that the case is diffonent as to %fimdt 
ward of the court : /or it seenu that in such a case the court will enforce a seiHemeni nBt- 
withstanding her adultery/ See Ball v. CouttSy 1 Ves. and Beam. 292. 302, 303, »*•» 
and 1 Roper on Bar. and Feme. 272, 273. Upon other points connected with the 
question. Sec De MandevUle's case, 10 Ves. 52. 56^ &c. Guth v. Guth, anted, 3 vol 
614., and the Editor's notes, 3 Ves. 360^ Yco v. Yeo, 2 Dick. 498., &c. 
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nuitieSy) and it was therein mentioned, that such sum of 5000/. was 1793. 

transferred, and it was witnessed, that in consideration of the marriage, ^ x-^ .i ^ 

&c. Sarah Harris and Montgomery/ declared that the same was trans- Ball 

ferred in trust, q/ier the solemnizaliou of the marriage, that they should against 

pay the dividends to the plaintiff^ during his life, in case he should survive Montgommt. 

his said then intended ivifey notwithstanding she should die without issue, 

and without attaining twenty-one ; and provisions were made in case of 

the plaintiff's death, with or without issue, and that in case he should 

die without issue, the same was to revert to Harriot Harris, as if she 

had continued sole ; and power was given to her in that event, to dispose 

of the same by will : but through accident or inattention [*] no dectard- |[ *340 3 

iion tvas made by the said indenture, according to the said agreement, that 

after the marriage the dividends should be paid to the plaintiff, during his 

Ufe^ 

The bill further stated that the marriage took effect, but there was no 
issue : 

That Harriot, the plaintiff's wife, attained her age of twenty-one, the 
15th of Mat/, 1785, and by a deed poll dated 1st June, 1785, taking 
notice of the settl^mieptl^ and reciting the power of appointing the said 
sum, in the event of her dying without issue, she gave, limited, and ap- 
pointed the said sum (by mistake called 5000/. consol. Bank annuities,) 
to the plaintiff, absolutely : 

That the plaintiff and his said wife lived happily together, till the 
be^nning of the year 1788, but in the month o£ March in that year, the 
defendant Harriot, in consequence of mis-representations from some of 
her relations, and without any provocation on the part of the plaintidT, 
and without his leave, and against his will, lefl his house, and hath ever 
sinqe been separate and a-part from him. 

Thie bill further stated that the 4000/. 3 per cent, consols, were trans- 
ferred into, and remain in the names of said Sarah Harris and Mcnt- 
gomery, but the 1000/. reduced annuities remain in the name of Harris 
the testator, and the intermediate dividends have been received by the 
trustees, but have not been paid to the plaintiff. 

:The bill charged that the dividends ought to have been paid to plain- 
tiff, in right of his wife, and further charged that the wife lived in a state 
of adultery with another man, (by whom she had had a child), and that 
the plaintiff had recovered a verdict of 20/. in an action brought against > 

such man in the Court of King's Bench ; and that his wife had exhibited 
a libel against him in the arches court of Canterbury, praying that the 
marriagis might be annulled and declared void ; whicn suit had been dis- 
missed, and that he had been put to an expence of 520/. for the costs of 
such suit. 

The bill, therefore, prayed an account of the money received by the 
trustees for interest of the funds, and that they might [*] pay the same [ *341 ] 
to the plaintiff, and that the principal funds might be transferred to the 
Accountant General, in order that the plaintiff might receive the divi- 
dends for life ; and for an injunction to restrain the trustees from receiv- 
ing, and the bank from paying to them the future dividends. 

The defendant Harriot, the wife, by her answer, swore, (and was sup- 
ported by the answer of her mother, as to this) that the agreement pre- 
vious to the settlement, was, that the %iohole of the dividends of the 56qOI* 
should be paid to her separate use during her life, notwithstanding her 
coverture, and not that the plaintiff should receive them for life, as 
stated in the bill. She admitted the deed, poll, but said, when she 
executed it, she did not know the nature of her interest, and that the 
plaintiff told her it would be for their mutual benefit, and would enable 
nim to give her the property, in case they had no children, and he gave 
her a writing, purporting to be a will, by which he gave her the 5000/. 

R 3 in 
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'**17^- 1" case there should be no children; which he represented to be of the 
Va^v ■ — ^ same effect as the instrument executed by her. She also stated very 
Ball cTuel treatment, and personal violence, by which she had been compelled 
against to leave the plaintiff's house, and that, from that time, he had never 
Montgomery. QJfercd her any maintenance, and that her mother being married to a 
second husband, (the defendant Aintnoorth) she was left in a great mea- 
sure destitute of support, and having been compelled to separate herself 
from plaintiff, by his cruelty and ill usage, not in consequence of aii3r 
crime committed by herself, she hoped the Court would not interfere to 
put plaintiff into possession of her property. 

By her answer to the amended bill, she stated that the settlement was 
prepared under the direction of her mother, and by her solicitor, but 
said it was a part of such direction that the dividends should be paid to 
her separate use, during the coverture. * She admitted the suit in the 
ecclesiastical court, and that she executed two deeds of appointment, 
but said, for the same reason as she had stated in her former answer, she 
might have been prevailed upon to execute any number of deeds the 
plaititiff might have produced to her ; that she jdid not give any instruc- 
tions for preparing the said deeds, or if she did, they were such as were 
[ *342 ] suggested to her by [♦] the plaintiff, and that she did not know the 
nature of the property she was disposing of. That whilst she lived with 
the plaintiff he had no ground to impeach her conduct, and that the 
situation she was' then in, she had been driven to by the plaintiff, and 
. compelled by his usage to leave his house, and by his having left her 
without any maintenance. 

The criminal connection of the wife was in evidence, but there was a 
variety of evidence as to the treatment of her by the plaintiff. There 
was also evidence of her having willingly executed the dfcd poll in 
favor of the plaintiff. 

Upon the mother's evidence being offered, it was objected to. as she 
was a trustee. 

Lord Chancellor over-ruled the objection. 

Mr. Attorney and Mr. Solicitor Generaly for tlie plaintiff, stated the 
case, and the evidence as amounting to this — that the marriage had 
been with the full consent of the mother, and that the agreement, as 
stated in the bill was proved, and that the mother had sown the seeds of 
discord between the husband and wife, in consequence of the wife having 
executed the deed in favor of the husband : that the wife had el<^)ed 
from the husband, and lived in adultery, and had brought a suit in the 
ecclesiastical Court, by which she had put the husband to great expence 
upon a disgraceful charge ; and argued that the settlement not baring 
specified the uses to which the dividends were to be applied, during the 
coverture, there was no equity resulting to the wife : that in Alexander 
V. M^Culloch, (3) Lord Thurloto would not give the wife any part of the 
interest, without the husband's consent, though he had used her very ill 
Mr. Mansfield^ Mr. Grant, and Mr. Hart, for the defendants. 
The first question is whether the husband has any claim to the 
dividends. 

The second whether the Court will permit him to take them without 
making a provision for the wife. 
L 343 J [♦] 'file 5000/. was the property of the wife transferred to trustee!, 

and the use, during the coverture; not being declared, it must result 
to her, as whatever is undisposed of must result to the grantor. A 
trustee having been appointed, and no uses declared, parol evidence is 

(5) Sec the Rep. 2 Ves. 197., Mr. Ves. jun.*s note, in De MannevUU*t case, 10 Vcs. 
36., states tliis to be the case alluded to by Lord EMorif ibid, under the title of that of 

Dr. DougiaS' 

admissible 
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admbsible to shew ftnr yifhom the use was intendedy and here is evidenoe 179S. 
that it was intended for the separate use of the wife : the mother, who ». — * * 

faTe the instructions, swears it was so intended. The husband would Ball 
e' bound to make out that the use was intended for him, during the c6- agamsi 
Terture, which he has not done ; and as the use resulted to the wife, it MoimioMiBr. 
could not result to her for the use of the husband. 

The second question is, whether the common equity applies here ? 
If a husband obliges his wife to leave him, the Court will compel him 
to give her a separate maintenance ; and where the property is originally 
her own, it will not permit him to take it without matcing a provision. 
The wife might have filed a bill for a maintenance. Oxendcn v. Oxen* 
den, 2 Vem. 493. NichoUs v. Danvers, 2 Vem. 671. WiUiam v. Cul- 
ictoy 2 Vem. 752. Head r. Head, 3 Atk. 295. 547. [1 Ves. 17. and 
Suppl. 18.] where there were express agreements that the husbands 
should have the interest for life, but the wives separating from good 
cause, had the interest decreed to them. It is said it cannot be with- 
out the consent of the husband ; but the Court has done more, it has 
ordered money to be brought into Court for the use of the wife. Bond 
Y. Simmons, 3 Atk. 20. Then the question is, whether her conduct 
shall prevent the Court irom decreeing her the interest. The good 
cause for leaving the husband is to be considered at the time of leaving 
him, and is not affected by her subsequent conduct, Sidney v. Sidney, 
3 Wms. 269. Here it is not pretended that she eloped with an adul- 
terer, or even that she knew him at the time, or that there was any 
thin^ in her conduct, whilst with the husband, to induce him to use 
her ill. There was no motive for her withdrawing from him but his ill 
usage. 

Lord Chancellor, {As) I must entertain this bill. The eventual right 
of the husband I cannot now decide upon. I think nothing can be 
done in this suit. Upon an application for the purpose, [*3 ^ might [ *344 ] 
decree the dividends to her separate use. It is argued tliat there was 
an omission in the settlement : but the settlement is intelligible ; there 
was no necessity to provide for the payment of the dividends during the 
coverture, because they would be payable to him in her right. I cannot 
enter into their conduct whilst they lived together ; she has deserted 
her husband's house, and lives in adultery. Then as to the dividends 
which have accumulated, the costs of this suit must be first paid out 
of them, and then the costs of the suit in the ecclesiastical court. I 
should have done this if it had been her separate property. Then, as to 
the future dividends, they are actually separated : the ground of juris- 
diction on which the Court will not permit the husband to take the 
whole, does not depend on the conduct of the party, but is because 
the fund is intended for the mutual maintenance of both, if they live 
together ; therefore, to give the whole to one, is to defeat the intent. 
I cannot give it to her whilst living with an adulterer, in order to enable 
her to continue in that state: I can only direct the dividends to he paid 
into Court. 

Mr. Attorney General, in reply. That will be going further against 
my client than has been the practice of the Court. As to the future 
dividends ; there has been no case in which the husband has been en- 
titled to the dividends by contract, that the Court has interfered to pre- 
vent hid taking them. In the case before Lord ThurUm there was no 
contract ; but if the parties, previous to the marriage, make a con^ 
tract, giving the interest to die husband, he has a right to come upon 
that contract. So if, by the contract, it is to be for |he wife's separate 

(4) See the Lord ChancdUr*s obfiervotions snd judgment, aa reported 2 Ves. 194, 
195, 196. 198, &c. See that report (generally, ai preferable to the abore. 
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1793. ' use; her conduct will not afFeot it. I canaot resist the payment vf the 

v^y.^ costs in the ecclesiastical court ; but the mother ought not to have her 

Bmt. costs ; she docs not come here as trustee; she' comes insisting upon 

agtdnst that which cannot be true: she says the settlement was prepared 

.MoMTGOMKKT. uudcr the direction of the plaintiff, which is contradicted by the other 

witnesses. 

They lived together from 1781 to ITSS, during which time the bus- 

.band received the dividends in his own. right, not by her permission. 

Suppose there had been then an agreement to part, which the piirtiei 

had afterwards waved, there must have been a new agreement to give 

[ *S45 ] the Court jurisdiction : so Mr. [*] Justice BuUer thought, in Fletcher 

V. Fletcher (anie^ vol. iii. p. 619. note). Here she lefl the husband b 

1788, and lived in adultery. If she has left him unjustifiably, and is 

living improperly, shall she cut down her own contract ? This wouid.be 

a very evil example ; especially as she would have been entitled to the 

•whole benefit, notwithstanding her ill behaviour, if the contract had 

given it to her separate use : this is a case in which the eccleaiasticai 

court would not give alimony. 

' Lord Chancellor. I can miake no distmction between this case and 
that of a sum of money so given that the husband could not obtain it 
■but by coming to this Court, which is the case wherever a woman is 
.entitled without an appropriation. The delinquency of the woman is, 
in this case, a reason for not giving it to her ; and I cannot give the 
whole to him on account of her interest. I must secure a part for her, 
or reduce her to beggary. This will lead to an agreement to make a 
provision for her. 
The costs (5) must be deducted out of the accumulated dividends. 

(5) Including those in Uie Ecclesiastical Court. The future dividends to be paid into 
r court, subject to Amber order. R. L. and the report 2 Ves. 199. 
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Simmons and Others against Vallance and Others. 

RdU^ 1st Jtf/v* ^ 

' ^ (Reg. Lib. 1792. B. fol. 579.) 

Legacies of JOHN SIMMONS^ by his will dated 25th Novanber, 1778, after 
New ^im/A-&a directing his debts to be paid, gave all the rest and residue of his 
dvedtobe cff'scts to be dispdsed of in manner following: that is to say ; he gare 
pecuniary, not *°^ bequeathed to plaintiff, Caleb Simmons the elder, the interest of 
specific; though )00/. Neo) South- Sea annuities, during his natural life, and, qfier Au 
the testator had death, to be equally divided amongst hts children ; and he gave and be- 
more of tiiat queathed unto eacn of his plaintiff Caleb Simmons the elder's children, 
'^•^'Tto Jiving at the said testator's decease, the sum of 501. each. New South' 
^em^n) (Md ^^ annuities ; the interest to be paid from the time of his decease, and 
bom t^ death the principal when they should be of age. And he gave unto de- 
ofthe testator fendant Joshua Simmons (his brother) the mterest of 100/. New South- 
deareed to take ^^^ annuities, for hfe, and, after his decease, to devolve to his uncle 
Sft to^fffoT*^ Ca/<?A White (deceased); and he gave unto defendant Samuel Simmons 

life, then to the cliUdrcn of A, but ibis point not contested. (2) 

(1) See I Roper on Legacies, 21. etscq., Ashburncr v. M^Guire, antca, 2 vol. 108, Ac, 
with the references in tlic Editor's notes. ' 

. (2) Vide Congrtve v. Congreve. Demme ▼. MellSf and GUmure v. Severn^ antio, 
1 ToL 530. 557. & 582 , with the Editor's notes upon each of them. 
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* lOOif. principar money; likewise to his eight children 4002. to. be 
[*] equally divided among them ; and he gave to Woody and 

fVood his wife 10^., and he gave the residue to Caleb White^ and ap- 
pointed him executor. 

The testator died without revoking his will, and Caleb White the exe- 
cutor proved the same. ^ 
^ Caleb Simmons had five children (who are co-plaintifi&) at the time of 
the d'e^ath of the testator, who became entitled to the legacies of 501* 
each, South' Sea annuities ; and he had a son Richard (also a co-plaintiff) 
who claimed with them to be entitled to a share of the 100/., of wliich 
the interest was given to Caleb the elder for life after his decease. 

The testator was possessed of considerable property at the time of 
his decease, and particularly of the sum of 800/. New South-Sea an- 
nuities, which came to the hands of the executor, who, out of the 
other personal property, paid his debts, Sfc. and reserved the said. 800/. 
New Sotf/A-S^a annuities, for the purpose of discharging the said le- 
gacies to the plaintiffs when they should become due : and the said 800/. 
New South'Sea annuities were standing in the name of the testator at 
the time of the death of the executor, but he, durmg his life, paid the 
interest for the use of the plaintiffs. 

Caleb White, the executor, made his will, disposing of his own pro- 
perty, and of the sum of 350/., part of the said 800?. New South-Sea 
annuities, and appointed some of the defendants executors. 

A bill was filed by the plaintiffs, stating the above and other facts, 
and raising questions not afterwards agitated, and praying that their 
legacies might be secured. 

The only question at the hearing was, whether the legacies o£ New 
South' Sea annuities were specific or general legacies ; and if the latter, 
to abate, the fund not being sufficient for payment of all the legacies. 

Mr. Lloyd and Mr. Pemberton, for the plaintiff, argued that they were 
specific legacies ; that where a testator gave a legacy out of stock, he 
could never mean that it should be money legacy, it is [*] more na- 
tural to hold it a description of the specific property. In general the 
word my is used ; and where the testator has used the word my in one 
legacy, and has omitted it in the subsequent ones, that made a very 
strong case : but the defect of the word my may be supplied by equi- 
valent words. There is not a single case in which stock is described, 
and the testator had the stock when he made the will, and at the time 
o£ his death, where it has been held pecuniary. They cited Avelyn v. 
Ward, 1 Ves. 420. Ashton v. Ashton, Forrester, 152. H Wms. 384'., 
which turned on the direction to sell, as is mentioned in Sleech v. Tho" 
rington, 2 Ves. 564. 

Mr. Ainge, Mr. Graham, and Mr. Scafe for the defendants, argued that 
they were pecuniary legacies, and cited for tliat purpose Partridge v. 
Partridge, Forest. 226. Purse v. Snaplin, 1 Atk. 414. Sleech v. ' 
Thorington, 2 Vesey^ 560. Brunsden v. Winter, cited in Jefferys v. 
Jefferys, 3 Atk. 122, 123. also Amb. 57. Attorney General v. Parkin^ 
Amb. 566* Cartwright v. Cartwright, 8th July, 1775. 3 Wooddeson, 
Syst. View, Ap. p. 8. Bishop of Peterborough v. Mortlock, {ante, vol. i. 
p. 565.) Cock V. Benburrougn, Rolls. 

It stood over till this day, when his Honor gave judgment to the fol- 
lowing effect. 

Master of the Rolls. — The question is, whether certain legacies of 
Netv South-Sea annuities are specific or general legacies. 

The testator made his will 25th November, 1778, and the words are 
ad follows (here his Honor stated the will as before). The testator had 
at the time of his death 800/. New South-Sea annuities standing in his 
name. It is not stated that he had them at the time of making the will, 

but 
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179S. ^^ I soppose he had them at that time. Then the question is, whether 

V -\«m/ these legacies are specific legacies, or they are general legacies, and 

ISiMMONs shall abate in proportion. 
agaifui It has been insisted, that it must have been the intention of the 

Vallakoi. testator, that the identical stock should be transferred to the objects of 
his bounty, and Aveli/n v. IVard has been cited to shew that when a 

[ *348 ] testator gives a legacv of stock, and has as much [*] or more of the 
same 8tock, there the legacy shall be specific. I looked into the 
Register's book, to see whether there were any particular circumstances 
in that case, to shew it was that stock he meant to give, but it seems 
as if Lord Hardwicke thought that having the stock was sufficient : there 
is no other circumstance. Lord Hardtvicke there being pressed with 
Partridge v. Partridge, said it was not necessary for him to determine 
what would be the consequence of the testator's having sold out the 
stock ; but here I differ from him, for it is impossible the legacy should 
be at the same time specific and general, and that if the testator has 
more stock it shall be specific, and if he has sold it, it shall be general, 
and be to be laid out for the legatees. 

In Aditon v. Ashton^ the testator gave to trustees 6000/. South-Sea 
annuities, to sell and lay out the money in lands. He could not mean 
that 6000/. annuities should be purchased, and then sold out, that the 
money might be laid out in lands. He did not mean to ffive as much 
money as 6000/. annuities was worth : therefore Lord Talbot held it to 
be a specific gifL 

In Partridge v. Partridge in the same book, it was held not to be the 

Particular stock that he gave, but a description of the property. If he 
ad not had it, it would have been a direction to the executor to pur- 
chase that quantity of stock. 

In Purse v. Snaplin, Lord Hardmcke lays down the rules as to spe* 
cific legacies to be; 1st, Where a specific chattel is specifically de- 
scribed; 2dly, Something that the executor may satisfy. — The first 
he calls an individual legacy, and that it must tail if it is not found 
aoomg the testator's effects. But he says, the gifl of 5000/. was not 
confined to the 5000/. Old South-Sea annuities, he had, but was a 
legacv of quantity and number, and the testator then having given 
50001. Soutn-Sea stock to the niece, and 5000/. to the nephew, 
and having only 5000/. stock, he held that it meant the same quan- 
tity of the same stock, and ordered the stock to be purchased for 
the legatee. 

In Lawson v. Stitch^ 1 Atk. 507. it was a gift of 500/. to remain on 
such securities as he should leave. He had a mortgage of 500/. A 
case of Philips and Carey, 14>th May, 1728, was cited, but Lord Hard* 
tvicke held it not to be a specific legacy. 
[ •d^Q ] [*] ^D Jefferys v. Jd^ferys, 3 Atk. 120. Brunsden v. Winter was cited> 

it is also reported in Ambler, and I have a note of it taken by Mr. Ford; 
the statement is nearly the same in both : that case seems to shew that 
he did not mean the identical stock, for this was to be sold. Mr. jPon/'s 
note ends with saying, that the Court has been against holding legacies 
to be specific, which is the same rule as prevailed in Purse v. SnapUngt 
as the legatee may lose the whole of the testator's bounty, oy a 
mere alteration of a part of the property. — And this is on a good 
ground, unless where the case shews the gift was specific. Seech 
v. Thorington ; Drinkwater v. Falconer ; 2 Ves. 623. Ellis v. Walker, 
Amb. 309. 

Bishop of Peterborough v. Mortlock does not apply, as in that case 
the testator had not so much as he disposed of. In Ashburner v» 
Macguiret Lord ThurUm expressed a different opinion from AveUfn ▼• 
fVardf which indeed is contrary to several cases, and in particular, to 

Purse 
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Purse V. Snaplin. The cases ore brought together in the notes on Mr. 
IVooddesorCs third volume, p. 531 and 535. 

If it is true that the Court leans against specific legacies, I do not sec 
enough here to shew he meant the legacies to be of the specific stock. 
There must be something more than having stock enough to make it 
specific. 

Blackshaw v. Roger s^ 12th Jtdy^ 1778, 25th Julyy 1780, was upon the 
humner in which legacies of stock shall abate, as to time ; Lord Thur* 
lota thought where the legacies were eeneral, they ought to abate 
according their value at one year afler the testator's decease. There 
the testator gave 200/. consol. annuities to </. Rogersy to keep a monu- 
ment in r^air, the surplus to be the property of Rogers : oy codicil, 
he orderett the executors to pay the interest of 300/. to Margaret 
Cooper for life, and after her decease, the principal to sink into the 
residue. The Master found that the legacies had never been set apart, 
but stood in the testator's name, who had much more than the amount 
of the legacies in his name at the time. When the cause came on for 
further Jirections, Lord Thurloto decreed, that the personal estate being 
deficient, J. Rogers and Margaret Cooper must abate in [*] proportion, 
and that the Master must enquire into the value of the stock at one year 
from the testator's deatli. 

That is not distinguishable from the present case, as Lord Thurloto 
held them to be general legacies. 

I think, therefore, on tlie authorities, that these are general legacies^ 
As to those which carry interest from the time of the testator's death, 
their value must be taken then ; and as to the others, at the end of a 
year from the testator's death. 

The decree therefore declared, that the legacies of Netv South- Sea 
annuities were not to be considered as specific legacies ; and it appear- 
ing that the testator's estate will not be sufficient to pay the whole of 
the legacies given by his will, that the legatees of the Netv Sottth'Sea 
annuities ought to abate in proportion among themselves and the 
pecuniary legatees, in proportion to their respective legacies, as follows : 
as to the legacy of 100/. of the said annuities, [the interest whereof is] 
given to plaintifi; Caleb Simmons the elder, and the legacy of 100/., [the 
interest whereof is] given to defendant Joshua Simmons^ according to 
the value o£ the said New South-Sea annuities, at the end of one year 
after the death of the said testator, and as to the rest of the legacies of 
Nen) South-sea annuities, according to the value thereof at the death of 
the testator : that ilichard Simmons (the after bom son) will be entitled, 
with his brothers and sisters, to an equal share of the legacy, the interest 
whereof is given to the plaintiff, Caleb Simmonsy his father, during his 
life ; and proceeded to direct the proper accounts, (3) Sfc. 

(5) ** And with his said brothers mnd sisters, mnd the children of S. S, the elder, to 
«« the legacy of 100^ like annuities, the interest whereof is given to the defendant S* & 
" for life.'* R, L. 
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An attorney 
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unliquidated 
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such bond and 
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bills nuy be 
taxed, and upon 
payment the 
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reconTey^ and 
the bond de- 
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■ Newman and Others, against Payne. 

ii 

(No Entry.) 

THE plaintiff Newman^ who was entitled to a reyersionary estate for 
Hie, in certain premises, subject to the life of his uncle, had em- 
ployed the defendant from 1782 till 1791, <as his attorney. No^ regular 
mils were delivered ; but in 1782 the plaintiff gave to the defendant a 
promissory note, to pay defendant lOOu. after the death of his uncle, 
for business done, or to be done by him afterwards ; and this sum was 
{*} afterwards secured by a bond ; the defendant sold to the plaintiff 
a horse for 150/. likewise to be paid at the death of his uncle ; in 1787 
plainUff gave to the defendant a mortgage on his reversionary estate, for 
802^ lOs. and interest, and also of 1757/. I0s» payable on the deaUi of 
lye uncle ; and by a further mortgage in 1789^ he charged the estates 
with 421/. and interest, as a further security for business done, or to be 
done, and for the vdue of the horse. 

Tlie defendant had also been employed by the plaintiff in the receipt 
4)£ rents of estates, which were charged not to have been accounted for. 

The plaintiff having been obliged to assign his estates to trustees for 
the benefit of his creditors ; and the defendimt claiming a sum of 1300/. 
and odd pounds on these securities, and that there would be due to him 
1157/* lOs. upon the death of the uncle, upon the mortgage of 1787; 
the plaintiff and his trustees filed the present bill, to set aside the secu- 
rities, and for an account. 

After the hearing of the cause Lord Chancellor gave judgment to this 
effect. 

I have had no doubt as to the relief in this case. 

I do not go on any particular rule of equity, but upon a prindple that 
would operate in the same manner in any court of law. 

All courts will protect their suitors ; and attomies cannot act with 
respect to the parties from whom they are concerned, as other persons 
m{^ do. 

' 1 have no doubt what a court of law would do. If, instead of the 
securities that had been given, he had taken a judgment, with acesset 
0xectUio during the life of the uncle, sitting in a court of law, I would 
have directed the judgment G^y to stand as a security for the real debt 
•^ ' I consider it on the general outline of the case : Newman applied to 
Payne^ in the year 1781 ; down to 1791, he was concemea [^] in a 
number of actions, as an attorney and solicitor, and became receiver of 
his rents, and in the general management of his affairs ; accounts were 
aettled from time to time, with trifling balances. < 

Nefuman says he meant to make the defendant a present of 1000/. 
when he got into possession of the estate, and to give him a memorandum 
of his intention so to do ; afterwards this memorandum becomes a bond, 
payable on the death of the uncle ; and afterwards a positive security on 
the estate, by a term enacted for that purpose. 

The case comes before the Court on three heads. 

1st. The security for th^ 1000/. 

2dly« On the securities given for the balances. 

Sdly. On the transaction as to the horse, which was valued at 100/. but 
sold for 150/. payable at the death of the uncle. 

First as to the bond. — - Taking it out of the case that it had^ at fint, 



(1) See Langitafe ▼, Taylor , 14 Ve$. 262, &c ^ 
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been a different security, it cannot stand. An attorney cannot be 
permitted to take such a security; it was determined in the case of a 
bond given by Crook to Booth, ( Walmsley v. Booth, 2 Atk. 25.) although 
that was not precisely tlie case of an attorney, that a bond cannot be 
given by a client to his attorney ; Lord Hardwicke says, no advantage 
can be taken by an attorney of his client : in that case, he would, not 
allow it to stand as a security for the money actually due. I have com- 
pared that note with Mr. Forrester's, and find it correct. ' $ 

Upon the general policy of justice, arising from the relation of attorney 
and client, the Court will not sxxfkr it to stand. 

2dly. As to the bills of costs, they cannot be of an arbitrary amount, 
but must be such as to be ascertained ; they cannot be so settled as not 
to be open to examination. Lord Hardwicke in fralmsley v. Booths says, 
that, even af^er payment, an attorney *s bill may be examined, and the 
account opened. 

[*] Sdly. As to the horse, I do not mean to impute any thing wrong. 
It might be of the value. 

The Master must tax the bills of costs, and take an account of moBey 
lent. 

Declare that the bond for 1000/. is void, and the security of no efiect, 
and the Master must take an account of all dealings and transactions as 
agent ; and upon payment of what is due, the defendant must reconvey 
and the Master must enquire what was the value of the horse ; and re- 
serve further considerations. 
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Habergham against Vincent 



• (1)) 



[Vide S.C. 

1 Vesjun. 410. 

2 Ves. jun. 204. 
and Stansfield v. 
Haberghartu 

10 Ves. 273.] 

Heard at several 
times before 
Lord Thtarlmvm 



(Reg. Lib. 1792. A. fol. 548. entered Habergham y. Stantfdd.) 



15th June, 
4th Jtdy, 

^AMUEL HILL, by will bearing date the 5th October, 1759, devised ^^J|^^ 
as follows. " And first I give to my executors and trustees hereafler XjoughbJrough^ 

* named, and to the survivor of them, all my personal estate and effects, assisted by 

judges. 
A. by will duly executed and attested, gives certain interests in his estates, and in default of the persons 
to whom given, gives the same to trustees to such uses as he should declare by any deed executed in pre^ 
sence of two witnesses : he by deed poll attested by two witnesses declares further uses : The first question 
was, whether the devise is good under the stat. of frauds. 2dly. Such devise being to the heir ni the sur- 
▼iving trustee ; whether the devise be good, eitfier by raising an estate for life in the survivor by im- 

* plication, or as a contingent remainder, or an executory devise. (2) 3dly. With respect to the copyhold, 
.whether the executory devise b^ supported by the freehold in the lord. It was held by Lord Loughborough, 
^ Chancellor, assisted by Mr. Justice BuUer and Mr. Justice Wilson. . 1st. ,That the deed was a testamentary 
'act. 2d. That it did not pass the real estate because not executed according to stat. of frauds. (3) 
3d1y. That it should pass the ultimate use of the copyhold as declaring the trust of the surrender. (4) 



(1) Sec the previous stage of the cause 1 Ves. jun. 410., and some subsequent points 
determined by Lord Eldqn C, 10 Ves. 273. et seq. 

(2) See;>er Lord Eldon C, in Siantfield v. Habergham, 10 Ves. 280, 281, &c. 

(3) See in ■ Buckeridge v. Ingram, 2 Ves. jun. 665, 666*, Smart v. Prltjean, 6 Ves. 
500^ &C., Bonner ▼. Bonner, 13 Ves. 379., and Rote v. Conynghame, 12 Vea. 29. 38, &c. 
See also in Sheddon v. Goodrich, 8 Ves. 481. 498, 499, &c 

(4) See TvffneU v. Page, .2 Atki 37., and Bam. Rep. Ch. 9., which is a very good 
report of it. Vide eiiam thereon, 1 Ves.' 225., Hai'gr. Co. Litt 111. b., and Careif v. 
jishaw, antea, 2 vol. 58. 
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1793. to be by them applied towards payment of my debts, legacies and other 
charges attending the execution of this my will : and concerning as well 
all my coptfhold lands and estate situate in the Grax^ship of Sotoeri^^ and 
manor oiWakefidd^ in the said county, {^hich I have weady mrrendered 
to my trustees, their heirs and assigns, to and for such uses as I by n^ last 
toiU should declare,) as also all my freehold messuages, tenemenis, cot- 
tages, mills, lands, fee farm and other rents and hereditaments what- 
soever, situate, . lying and being, or arising within Sowerby and HaUffax 
or elsewhere, in the said county of Yorky in whose tenures or occupa- 
tions soever the same now are or be, I give and devise the same, and all 
my interest, title, and clahn therein, \mto John Nuttall, and Robert 
NuttaUy both of Bury in the county of Lancasier^ merchants, Georg<e 
[ *354 ] Stanffield, of Sowerby, aforesaid, merchant, John Whitacre, [*] of Jjong- 
wood'house, in the said county of York, merchant, and George Ramsikn, of 
Clifton^ in the said county of York, Gentleman, and the survivors and 
survivor of them, their ana his heirs and assims s in trust, that they and 
the survivors and survivor of them, their and his heirs, do and fihall, by 
sale or mortgage of my three messuages and tenements, called Richard 
ScholfiekTsJarm, Elkanah Hitchsonsjarm and Clayfields, and by mort- 
gage of the remainder of my freehold and copyhold estates, or of any 
part thereof, levy and raise such sum and sums of money as (with my 
personal estate,) will be sufficient to discharge all my debts and legacies, 
- and enable my trustees to complete my purchase and agreement made 
with the assignees of my son's estate and effects. And upon this further 
trust, to pay into the hands of Mrs. Susan Kay, widow, and her repre- 
sentatives 50^. a-year, by half-yearly payments, to commence from my 
death, to be by her and them applied towards the maintenance and 
education of my grand-daughter JBettu Nuttall Hill, until she attains ber 
full age, or is married ; and likewise u>r my said trustees to pay into the 
hands of my son Richard HUl, for his support and maintenance, such 
sum and sums of money yearly, from my death, as they or the major 
part of them shall think proper, so as such pa3rments do not exceed the 
yearly sum of 50/. and to be continued during his life, or until all mv 
debts, legacies, and incumbrances affecting my estates are fully satisfied. 
And after payment thereof, then (and not before) my said trustees shall 
pay my said son daring his life, such 'other sum and sums of money as 
they, or the mi^or part of them, shall, in his or their discretions, think 
necessary for his better support and maintenance, so as such addi- 
tional payments do not in the whole exceed the yearly sum of IQOl, 
and to be in lieu of the said 50/., and I do declare that what I hereby 
give to or for the use of my said son, is upon this condition, that he doth 
not iii any wise intermeddle or concern himself with the education and 
fortune of'^his daughter, the said Betty Nuttall Hill, but leaves the same 
and the guardianship of her person, to the management of the said Susan 
Kay, (her grandmotner,) ana her representatives, during his said daugh- 
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tera minority. And on my son's refusal to comply with the terms 
above, the said sum and sums of money hereby intended for his support, 
shall, from thenceforth, cease, and be afterwards applied towards 
[*] discharging of my debts, legacies, and other charges relating thereto ; 
and when the same are satisfied, and my real estate disincumbered (the 
testator then gave directions for building a bridge) and proceeded as 
follows ; *^ and as touching all my lands and real estate undisposed qfhy 
my said trustees for the purposes aforesaid, my will and mind is, that 
my said trustees, and the survivors and survivor of them, and the 
heirs of such survivor, shall take and receive the yearly and other 
rents, issues, and profits thereof, during the natural life of my son 
Richard HiUt or until his said diaughter shaU attain her full age, or is 
married, upon trust to pay and apply the same rents, issuesi and pro- 
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fits to the said Betty Nnttall Hill, at herJuU age, or marriage, which 
shall first happen ; and in case she shotdd die before JuU age or mar" 
riage, then m trust to pay and apply the same in such manner as is 
hereinafter mentioned, and from and after the marriage 6f my said 
grand^daughter, or her attainment to full age, my will and mind is, and 
*^ I do hereby order and direct, that my said trustees, and the sur- 
'* vivoTS and survivor of them, and the heirs of such survivor, shall by 
good and effectual conveyances and assurances in the law, well and 
effectually convey and assure all and every my said real estate, (so 
remaining unsold and undisposed of,) unto the said Betty NuttaU 
HiUy and her assigns, during her natural life, without impeachment 
** of waste, remainder to some person or persons, and his and their 
'' heirs, during the natural life of the said Betty NuttaU HiU, in trust 
** to preserve the contingent remainders hereafter limited, and from and 
*^ after her decease, to her Jlrst and other son and sons successively in 
** tail male in remainder, one after another, according to their seniority 
** of age and priority of birth, and for want of such issue, remainder to 
** the daughter and daughters (if more than one) of the said Betty 
** NuttaU HUl, as tenants in common, and the heirs of her and their 
*' body and bodies lawfully issuing ; and for want of such issue, my voill 
'^ and mind is, and I do hereby order and direct that my said trustees 
** and the survivors and suroivor of them, and the heirs of such survivor, 
*' shall by the ways and means aforesaid convey and assure all and every 
** my said real estate so remaining unsold and undisposed of, unto and 
*' for the use of such person or persons, and for such estate or estates in 
'^ fee simple, fee tail, life or lives, or years, or otherwise, and subject 
*' and liable to such charges, provisoes, and conditions as /, by any 
" deed or instrument to be executed [*] by me, and attested by two or 
** more credible witnesses, shall in that behalf direct, limit, or appoint, 
** and to and for no other use, intent, or purpose whatsoever ; and as 
** touching the rents, issues, and profits of my real estate, which shall 
*^ remain unsold, and which I have hereinbefore directed to be received 
** by my trustees, during the life of my son Richard HiU, or until my 
** said grand-daughter Betty NuttaU HiU, shall attain her full age or 
** marry, now I do hereby will and direct, that in case my said grand- 
** daughter shall die in the life-time of my said son, under the age of 
'* twenty-one years, and without having ever been married, then the 
** said trustees shall pay and apply the rents, issues, and profits of the 
** said estates by them received, during the life-time of my said son 
** Richard HiU, tor the person or persons who shall be entitled next in 
** remainder to the said estate, on his, her, or their attaining full age, 
** and all interest for the same in the mean time.*' 

The said Samuel HUl^ by deed poll, dated 6th of October, 1?59, (the 
day after the date of his will) and reciting his said will, directed as 
follows, '^ I do hereby direct, that the said trustees, and the survivors, 
'* Sfc* shall immediatdy ajler the death of my said grand-daughter, and 
^* her failure of issue, by good and effectual conveyances and assti* 
ranees in the law, well and effectually convey and assure all and 
every my said real estate so remaining unsold and undisposed of, 
unto the first son of the body of my son Richard HiU on the body of 
any woman he may hereafter take to wife, (save and except Ann 
frylde, daughter of Edward Wylde, of Dean in die Graveshw of 
Sowerby, and every other daughter of the said Edward Wylde,) law- 
fully to be begotten, and of the heirs male of the body of such first 
son lawfully issuing, and for de&ult of such issue, to the second, 
'^ third, fourth, and every other such son and sons of the body of the 
said Richard HiU, on the body of any such woman he may hereafler 
marry, and the heirs male of such son and sons lawfully issaing siic- 

" cessively. 
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^ cessively, and in remainder one after another, according to thetr 
** seniority of age, and priority of birth, and in default 'of such isgue, 
*^ remainder to the daughter and daughters of the said Richard Hill^ 
<* lawfully to be begotten by him on the body of such woman, to take ai 
<< tenants in common, and the heirs of the body and bodies of all such 
*' daughter or daughters lawfully issuing ; and for default of such issue, 
" [♦] unto ike right heirs of the survivor of my said trustees, his heirs and 
*' assigns Jbr ever.*' 

On the 22d of October following, the testator died, leavine Richard 
Hill his only son and heir at law. In 1767 Betty NuitaU HiS married^ 
and she and her husband were let into possession. And Richard HSt, 
the son, having become a bankrupt, a bill was filed by the assignees 
against the trustees, for the purpose of paying off incumbrances due 
upon the estate, which are since paid, excepting one incumbrance of 
11,200/. to the assignees. In 1772 Betty Nuttall Hill died without 
issue, and the surviving trustees (two^ entered again into the possession 
of the estate, and in 1776, Stansfeld became the surviving trustee. 
In 17B0, Richard Hill died intestate, leaving two children bj Attn, 
his wife (as the plaintiffs in the original bill stated,) formerly Ann JVyUe 
(the person excepted against in the deed poll, (viz. Richard Holdroyde 
Hill (since deceased) and Amelia ( Vincent) his daughter. And in this 
state of the cause the original bill was filed, the further history of which 
appears in the speech of the plaintiff's counsel. 

The cause was heard the 3d, 5th, and 6th of February ^ 1787| before 
Lord Thurlou). 

Mr. Mansfieldf Mr. Selxjoyn, and Mr. Johnson, for the plaintifi in the 
second cause. The original bill in the present cause was filed by 
Charles Vincent and Amelia his wife, against Stansfeld and Habergham, 
claiming as heirs at law to Samuel Hill, praying an account of the renti 
from the death of Richard Hill, and to be let into possession of ihe 
unsold part of the estate ; Amelia, insisting, that she was daughter of 
Richard Hill, who was son and heir at law of Samuel Hill^ and after 
the death of lier brother Richard Holdroyde Hill, became heir at law. 
The cross bill was filed by Habergham and his wife, against Vincait 
and Stansfeld, praying an account of rents of the estate and possessioB 
of the unsold part, and insisting that Amelia was not the legitimtte 
daughter of Richard Hill, he never being married to the mother An* 
JVytde, and that Habersham's wife and Wylde are the heirs at law of 
Samuel Hill, of which there is no question, if Amelia Vincent was not 
Richard's legitimate daughter. An issue was directed to try the quel* 
tion of Amelia*B legitimacy, and being tried at York, there was a 
verdict against her legitimacy. Thb makes an end of the first biD, 
[ *358 ] which must be [*] dismissed, and leaves the title of Mrs. Haberghem 
and Wylde undoubted, as heirs at law of Samuel Hill the testator. The 
sole remaining question is between them and Stansfeld, the survivii^ 
trustee under the will and codicil of Samuel Hill. Samuel Hill made 
his will, and also a deed in the year 1759. By the will, which was 
duly executed, he save several legacies, and when his estate should be 
disencumbered of itie several charges, gave his estates to his trustees, 
to receive the rents during the life of his son, or until his (the son's) 
daughter, should attain her age or marriage, then to pay the rents to 
her, and to convey the estate to her for life, remainder to trustees to 
preserve contingent remainders, remainder to her first and other soos 
in tail male ; remainder to her daughters in tail, and in default of such 
issue, to such person or persons, and for such uses as he should, by 
deed executed m the presence of two or more witnesses, appoint. The 
next day he executed a deed poll (in the presence of two witnesses) 
reciting the will, and, thereby, on failure of issue o£ Betty Nutiall Hill, 

directed 



IN THE Court of Chancery. 

directed that his trustees sliould convey his estates to the first son of 
the body of hisson /^'cAarfl^ HUly by any wife, (except Ann daughter 
t€ Edward Wylde^ or any other daughter of Edward Wylde)^ in tail, 
ranainder to the second- and other sons in tail, remainder to daughters 
ID tail, remainder unto the right heirs of the survivor of his said trustees, 
his heirs-und assigns Jbr ever. Stansfdd the defendant, is the surviving 
trustee in the wili and codicil; and Mrs. Habergham and IVylde con- 
ceive, that they are now entitled to the estate. Betty Nuttall Hill 
died in 1772, without issue ; upon her decease, all the uses were gone 
except those under the deed poll. Richard Hill cohabited with Ann 
Wf^Cy (the person wliose issue were precluded,) and had, by her, the 

?iaintiff in the original cause, whom the jury have found illegitimate. 
'he only question now is, between Habergham and Wylde against 
Siansfeld. Stansfeld, by his answer, sets up a claim, that the will 
vested the estates in the trustees; and insists, that the deed poll, 
tboiu^h not part of the will, operates as a declaration of trust as to 
the freehold estates : with respect to the copyhold estates, he insists 
that the deed poll is a testamentary disposition, and claims under it, as 
surviving trustee in the will and codicil. On behalf of Habergham and 
fFuldCf we contend that they are entitled as heirs at law. 

X*] 1st. With respect to the freehold : there can be no question that 
the deed poll, if it is to be considered as any thing, must be considered 
•s a testamentary disposition. If he had given no farther uses than those 
contained in the will, they being spent, the estate must have gone to the 
heirs at law ; but he has made a further disposition by the deed poll. 
Having by his will disposed of a part of his interest, in order to part 
with the rest, it must be by a testamentary act, and the deed poll must 
be part of the will ; with respect to this, the objection is, that it is not 
executed agreeably to the statute of frauds. It is not in the nature of 
a l^wer : if it was, the will not speaking till his death, there would be 
tto time for the power to operate. But it is a direction to the trustees, 
to eonvey the estate according to an instrument not duly attested ac- 
cording to the statute : such a direction, if valid, would introduce every 
evil the statute was intended to prevent ; but such an appointment is 
void, fVagstqff'y. JVagstaffl 2 Wms. 258. : if it was not, a man might 
make a will duly attested, and only referring to any paper he might 
afterwards write, and by this means dispose of all his lands by a will not 
duly attested. If a codicil might have been incorporated into the will ; 
yet the testator did not intend this deed should do so ; he meant it to 
operate as a deed, not as a will. He left a blank in it for the ultimate 
remainder, which appears to have been filled up at a different time ; and 
being a contingent remainder, there should have been a freehold to sup- 
port it ; which there is not, the uses being exhausted, and the trustees 
hot being trustees to preserve contingent remainders, for they were to 
convey to trustees for tnat purpose. Besides, they are to convey to the 
heirs of the surviving trustee ; and there being no person to convey to, 
the use must now be void, and must go to the heirs at law. Secondly, 
with respect to the copyholds : With respect to these, Siansfeld insists 
it^ is a testamentary disposition : yet he has not proved it as a will ; 
without which it cannot be considered in this court as a will. In the 
case of Carey v. Askew, (ante, vol. ii. p. 58.) Carey, the testator, having a 
will by him, had given mstructions for another will, which was drawn, 
and duplicates prepared, but the testator was dead before they were 
brought for execution ; these having been proved, his Honor held, that 
whatever the ecclesiastical court received as a will, would [•] pass copy- 
hold estate : but that was expressly determined on the probate, without 
which, the instrument could not be received here as a will. In the 
peasant case, there is also a defect in the surrender, which is to the 
Vot. IV. . S trustees, 
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1793« trustees, not to the lord, to the use of the will, and it is not upon stamps, 
V . ^ ^ ■■ / which every surrender to persons by name must be, not being within the 
Habxrrhaii exception in the acts. 

against Mr, Madocks, Mr. Scott, Mr. Graham, and Mr. Stanley, for the 

ViNCENr. defendants. 

The purpose of the will is to declare the trusts of the estates ; and if 
merely so, being only to pass an equity, it will be sufficient without 
being attested according to the statute of frauds ; the right heir of the 
surviving trustee will take the freehold, and the court will carry the uses 
into execution, as far as it can consistently with the rules of law. For 
that purpose, if a bill had been brought for a conveyance, the court 
would have directed it to be in such manner as to protect the ultimate 
remainder ; and, if necessary to support the heir's interest, would raise 
an estate for life in the last surviving trustee, in order that the heir 
might take by descent ; as it has been in the case where a person has 
covenanted to stand seised for his heir at law, the law will raise an estate 
for life, in the covenantor, to protect the heir's title, Pybus v. Miiford, 
2 Lev. 79. The principal question in the present case divides itself intd 
three inferior ones, 1st. whether the real estate is devised at all. 2dly. 
with respect to the copyholds. Sdiy. as to the interest of Stansfeld, the 
surviving trustee. The first question arises upon the argument used on 
the other side, that the deed poll cannot be mcorporated into the will, 
as not being of a testamentary nature ; or if it was so, as not being at* 
tested according to the statute of frauds. To the former objection, it is 
a sufficient answer that this deed must be considered as the execution 
of a power legally reserved. A will, properly considered, is a convey- 
ance ; the statute giving the power of devising by will, has introduced 
into the law a new form of conveyance ; this is the true reason wh? 
afler-purchased lands will not pass by the will, Coxop. 90., because, to all 
intents and purposes, it operates from the time of making, as an inchoate 
[ •361] conveyance, though consummated by the death of the [*] party. There 
is no reason, therefore, why in this, as in any other form of conveyance) 
the grantor should not reserve to himself a power of revocation or ap- 
pointment of new uses. It has been frequently determined that he maj 
give such a power to a third person, as a power to sell, or a power to a 
tnird person to nominate, where the vendee or appointee will be in under 
the will. A will giving such a power has been held good under the 
statute ; and the reason is, that the attestation is held to extend to all the 
subsequent uses. If the testator may make such a reservation to another, 
why should he not to himself? The reason given is, because he nay 
make a new will : but this is no reason, for the attestation will extend to 
both acts. So where the attestation is to a subsequent act, referring to 
a prior act, the subsequent attestation will give validity to the former 
invalid act. There are many cases where a subsequent act affects those 
which are prior ; as a covenant to stand seised to the use of a daughter 
on her marriage ; though no use would arise until the marriage of the 
daughter, yet, if the covenantor executed a deed in the mean while 
atiPecting the reversion, when the marriage was had, the subsequent act 
would be affected. So where the deed was a bargain and sale not en- 
rolled ; the enrollment will affect intennediate acts. If the will be a 
conveyance, why in this case should not the testator limit such uses, 
by this way as well as any other conveyance ? If the bargain and sale 
contained a power of revocation and of appointing new uses, the ana* 
logy between it and the present case would be complete, as there the 
enrollment would let in new uses. But it is not necessary to argueia 
this case from analogy : a great number of cases have determined, that 
the actual interests in the devised premises may pass by unattested 
acts, referred to hy the attested will, or by codicils point^ or referre4 
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to by the will. In Masters v. Masters, 1 Wras.iSl., it was determined, 
that a charge of legacies generally on the land would charge it with 
legacies given by an unattested codicil. So in Brudenel v. BoughtoHy IIaberghax 
2 Atk. 268. ; the same point is said to be settled in Windham v. Chetwynd, against 
1 Bui1-ow,4>28. Ifi Williams v. The Duke of Bolton f , a trust term of • Vincent. 
1000 years was given to trustees in trust, that they and the survivor, S^c, 
of them should raise, levy, and pay the legacies betbre given, and all such 
legacies as he (the [*] testator) should therein, or by any codicil give ; [ *362 ] 
his Honor held, that the legacies contained in the unattiested codicil 
passed. In Rea v. Hopper y Rolls, 10th of March^ 1785, there was a 
trust term for payment of legacies generally : the testator afterwards 
gave several legacies by unattested codicils, his Honor ordered them to 
be raised by virtue of the trust term. In all these cases, the substance, 
the value of the land, has been given by acts unattested ; it would be 
Btrange to say its whole produce could be so disposed of, but not the 
land itself. The deed poll, within all these authorities, is a testamentary 
paper incorporating itself witli tlie will. The testator gives his real 
estates, " subject to such charges, <5jrc. as he by deed, S^c, shall direct." 
If, by this deed, he had directed the trustees to convey the estate subject 
to a charge, the authorities would support us in contending such charge 
must take effect. The interpretation of this clause, in the statute, hais 
been so liberal that there is scarce a word in it that has not been con- 
strued with the greatest indulgence in order to make the will good ; as in 
the instances of executing in the presence of the witnesses, their attesting 
in that of the testator, the possibility of his seeing them, or their seeing • 

him, their attesting at the same time ; in every instance, the greatest 
laxity of construction has taken place to support the acts. 8o with 
respect to the effect of codicils to republish a will of real estate ; as in a 
case where there were three wills, the third will being republished by a 
codicil, republished the first will as to the after-purchased lands. So 
where there has been only one will, a codicil not referring to it, will re- 
publish it. In the late case of Rankin v. Mellish, the Court held this 
still more favourably ; for the codicil not referring to either, it entered 
into the question, whether it meant to refer to the will of 1780 or of 
1774', the codicil itself being made in 1782. The cases relied upon to 
show that there must be a reference to the will, in the codicil, in order 
to amount to a repubHcation of it, are 2 £q. Abr.768. Cowp. 158.; but as 
to this point of repubhcation by a codicil, there is a passage used in 
argument, 1 Vesey, 4'87.> in the case of Gibson v. Lord Montjord, which 
shows, that the counsel argued it as a clear case, " notwithstanding thb 
*^ statute of frauds, a will may be made, properly attested, giving real 
** estate to such uses as contained in such a settlement, though that &et- 
** tlement is not attested by three witnesses, and it would pass [*] new [ ♦SGS ] 
** purchased lands; for sufficient certainty by referring to something 
" certain." This furnishes a ground of argument in support of this case ; 
for the settlement being previous to the will, or subsequent, cannot 
rationally make a difference. 

There is a case where a testator gave lands by will duly executed, td 
raise a certain sum to be paid to a person to be named in a paper : no 
paper being found, it was held, the charge must sink for the benefit of 
the heir; but it was taken for granted that, if any paper had been found, 
the sum would have passed to the person named in it. Where the 
attested paper refers to the unattested one, the legacy passes by the 
attested one. In . Wagstaff v. Wa(rstqff\ the Court seems to have been 
of opinion, that the wili ought to nave referred to the power. If it be 
true, that a person, by a codicil attested by three witnesses, may repub- 

f Not reported as to this point. 
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179S. lish a will those witnesses never saw, or, by will attested, may refer to 
^_\ ' ^ a paper unattested, he may refer to any paper generally, which he may 
Habcroham at any subsequent time sign, and the devise shall be good to the uses 
against declared by such paper. 

ViNtiNt. 2dly. The next point respects the copyholds ; we are to mahitain, 

that the will and deed poll are sufficient to pass them to the uses of the 
will. The iirst objection that has been taken to the deed poll pasmg 
the copyhold estates, is, that it cannot be a testamentary act, because 
not proved in the Ecclesiastical Court ; but the probate is not necessary, 
in order to pass the copyhold. A will of copyholds is proved here like 
a will of other lands ; and although in the case alluded to of Carei^ and 
Askew y the probate was read, it was only to save the time of the Court, 
as evidence was ready to prove it per testes. But it is said, we cannot 
read the surrender, because it is not stamped. This is a surrender to 
the use of the will, and agreeable to the usual form in many manors : it 
is clearly within the exception in the stamp laws, the words o? whidi 
are, ^' other than a surrender to the use of a will," therefore it will be a 
good surrender, without being stamped ; but if this were not so, it might 
yet be stamped, so that at most this formal objection would only put as 
to the delay and expense of having the instrument stamped. Then as 
to the deed poll not being attested by three witnesses ; if it is, as we 
[ *3G4 ] have argued, mcorporated into the will, the attestation [*] extends to it, 
and it is executed within the statute of frauds. But supposing the 
Court not to be of that opinion, still the deed poll is sufficient to pass 
the copyhold estates: copyholds are not affiected by the statute of 
frauds ; they stand in the light of personal estate : and any will which 
is sufficient to pass the latter, will direct the uses of the surrender to the 
use of the will : this point was determined in Carcv v. Askew, But, m 
the present case, this is a contingent remainder otthe copyhold, to (be 
right heir of the surviving trustee. The freehold in the lord is suffident 
to support this contingent remainder. 2 Roll. Abr. 794. pi. 6., Sty. 249. 
273., S. P. Roll Rep. 438., Lane v. Pannel, MUdmay v. Hutiger/&rdf 
2 Vem. 243. In the first of these cases, there was an estate for life, in 
the ancestor, remainder to the heir of his body ; it was held the contin- 
gent remainder was not in the power of the ancestor ; and the reason is 
given in the case in Vernon, because the freehold in the lord supported 
the remainder. Mr. Fettrne^ on Contingent Remainders, 244., (470, 4th 
edition) states it as clear law, that the destruction of the particular estate 
in a copyhold will not defeat the contingent remainder, and puts a case 
to that purpose in page 238., (458, 4th edition.) 

3dly. The third point is with respect to the validity of the devise of 
the freehold. It divides itself into two questions, 1st. whether the 
limitation to the right heir of the trustee has become void by the parti- 
cular estates which should support it being gone : in that case the de- 
fendant can have no ground : but if the limitation may still take efibct, 
it will confine the plaintifTs claim to the intermediate rents. Here we 
contend, that the limitation to the riglit heir as a purchaser, is good, 
and that the ancestor, having the trust, is a trustee to preserve the con- 
tingent remainder. If a conveyance had been called for, before the 
determination of the particular estate, the question would have beeti, 
whether the Court of Equity should not so mould the limitations^ that 
that to the right heir of the survivor should be preserved, although the 
trustee should survive the particular estate. It would be difficult to 
contend that the testator intended his own right heir should take the 
estate, in case the surviving trustee should survive the particular estate: 
his most probable intent was, that the trustee should tdce the estate 
beneficially : but, at all events, he meant that his heir should take It 
[ ♦565 ] The Court would not have ordered such a [*] conveyance as woeM 

defeat 
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. defeat the use ; they would have interposed an estate to trustees, during 

^ the life of the surviving trustee, in trust to preserve the contingent re- 
mainder; the form of the limitation would probably have been, to a Haberghabi 
trustee^ during the life of the surviving trustee, to the use of the heir of against 
the testator, and from and after the death of the surviving trustee, to Vincent. 
the use of the right heir of such surviving trustee* We do not intend 
to admity by this argument, that he did not mean to give it to the sur- 
viving trustee himself beneficially. The legal estate vested in him 
absolutely ; and the intent appears at least, as probable that he intended 
him the equitable interest also, as that he meant otherwise. The will is 
capable of the construction that it was meant as a contingent remainder 
to the surviving trustee. If he did not mean it so, the intermediate 
estate, ailer the expiration of the trust, would descend upon the heir in 
the mean while, which will be sufficietit to support the contingent re- 
mainder ; but in the present case, the estate in the trustees continued to 
support all the uses. There was no time when a conveyance could be 
cralled for, till the death of the surviving trustee. If so, the case is like 
those of Hopkins v. Hopkins, Forrest. 44., and Chapman v. Blissety 
Forrest. 145., which goes the whole length of proving that, if the estate 
in the trustees did not support the contingent remainder, the estate 
descended to the heir would support it. 

Mr. Mansfield^ in reply, on tiie part of the heirs at law. 
. The material question is, whether the real estate passed by the deed 

.poU. This instrument has been called an execution of a power: but I 
deny it to be so, it is a codicil to a will, according to the definition of a 
codicil, being something added to the will, either diminishing or cn- 

Jarging the bequests of that will. The equitable interest, had tin's deed 
not been executed, would have descended to the heir at law, the will 
and the deed poll having no operation till the death of the testator. 

There is no case in which a testamentary disposition, cither as an 
execution of a power or otherwise, has been held to pass real estate, 
where it has not been attested by three witnesses. As to Mr. Grahams 
argument, in analogy to the cases of bargains and sale and execution by 
enrollment, S^c. it does [*] not apply ; Mr. Graham has said, a will is a [ *366 ] 
conveyance which may give a power to a third person. A will gives an 
estate to A, B, Sfc. to such trusts, intents and purposes as he shall 
declare ; when the party dies, all his estate passes, subject to a particular 
power, which the testator exercised over it. In Adiington v. Caiin^ 
3 Atk. 141., it is expressly held that no deed can operate as a testa- 
mentary disposition, without being attested by three witnesses. If it 
was not to be so, the statute would be a mere nullity. In the present 
case, the testator having it in contemplation to make a disposition of his 
real property, refers to a deed or writing to be executed by him and 
attested by ttoo witnesses. If such an attestation as this was to be 
allowed according to Mr. Graham's argument, any scrap of paper so 
executed would have done : if the attestation is not necessary to the 
subsequent instrument, the time of executing such a deed is immaterial ; 
and as to its being a partial disposition, tliat will make no difference, 
whether it be of a part, or of the whole : and if the testator gives the 
legal estate to A, B.y for such trusts as he shall after declare, he may 
do 80 of the whole, as well as a part, whether it be le^al or equitable 
estate : he may then dispose of it by the loosest scrap ol paper without 
reference to the will, which would be completely defeating the intention 
of the statute of Frauds. 

The case has been considered in the nature of a republication of the 
will, or that both instruments may be incorporated so as to pass the 
lauds ; but no case or dictum of the Court has been cited in support of 
Mich arguments ; a case indeed from Cowpcr, 158., and mentioned also 

S3 in 
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1793. '" Douglas, has been cited, where the codipil referring to the will did 

V ,-^ iL-^ pass the lands ; but there, the attestation was complete, and therefore 

Pabkrgham the case is not to the purpose. In the present ca«e, the witnesses at- 

against testing the will knew nothing of the deed poll or its contepts, and there- 

ViNciKT. {qyc it cannot square with that case. 

Lord Chancellor, r- Do you refer to the will being executed by three 
witnesses, as in the case of a reference to a marriage settlement ? 

Mr. Mansfield, — In the present case, nothing passes by the deed 
[ *367 ] referred to : so in the case of marriage settlement, nothing passes [*] by 
the settlement, it h merely referred to, as a deed of description. 

The deed poll is an instrument disposing of what the will did not dis- 
pose of; and, therefore, being executed only by two witnesses, its re- 
ferring to the will is, in fact, referring to nothing; and not like the case 
of a codicil referring to a preceding will, where something is ahready 
given ; for here nothing is disposed of, and it amounts to nothing more, 
than an expression of a future intention to do something beyond what 
the testator has done in his will. 

Lord Chancellor. — The instrument of itself is a nullity, unless the will 
makes it something; and the question is, whether the will makes it any 
thing ? 

Mr. Mansfield. — As to the authorities Hi/de &nd Ht/de, 3 Ghancery 
iRcp. 155. is a strange decision. 

As to Brudenell and Boughton, and Masters and MaslerSy a distinc- 
tion is taken, from a devise of the interest in the will; it could not ex- 
tend to the legacies in the codicil ; as to Williams v. Duke of Bokon, 
Lord Camden found great difficulty in coming into the doctrine of former 
cases and opinions upon that subject. But this case differs from any of 
those. 

There is no case against us: and, if the statute of Frauds is to have 
effect, the freehold estate clearly did not pass by the will, and, if so, we 
get rid of the limitations. 

With respect to the copyhold estate. Copyhold estates are out of 
statute of Frauds ; and therefore are exactly in the same situation as be- 
fore that statute, except as to this circumstance, that the will must be 
in writing ; the law is the same as in Henri/ the Eighth's time ; if de- 
cided to be a good will in the spiritual court, and there proved as such, 
it will pass the copyhold estates, though such a will will not pass realty, 
so determined in Carey v. Asketo; there it was held a good disposition 
of the copyhold estate, though the will merely consisted of instructions 
drawn up by the attorney, and the testator died before he could execute 
[ *368 ] his will ; but it was determined, as [♦] the ecclesiastical court had re- 
ceived it as a will, it passed the copyhold estate. A customary will is 
a customary instrument, and may be proved in the lords' court, (where 
the custom warrants it,) as an instrument relative to the custom. In 
Comynss Digest^ title Copyhold, it is said the custom of the manor may 
regulate any particular instrument by which the property is disposed oi* 
As to the effect of these limitations, if they are valid so as to secure the 
estate to the right heirs of Stansfeld, they are good in various ways; 
but I contend, that they cannot be so in any one way. Mr. Madocki 
has endeavoured to support them by an implication of an estate for hfe 
to Stansfeld, supposing it to be to the right heir of him, not to himself; 
but there is no colour for raising such an estate by implication ; and the 
case of Pybus v. Mitford^ so much relied upon by Mr. Madocks, has no 
relation to this case. The next attempt was, an interposition of a pe- 
culiar limitation to trustees, to support the contingent remainders so 
long as the trustee shall live, but there is no ground for such a limit-' 
ation; particularly in a case like tlie present, where a court of equity is, 
as much as possible, to favour the heir at law. The estate is given U^ 

nobodv. 
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nobody, biit left merely at random: the cases of Chapman v. Btissetf 
and Hopkins v. HopkinSf have been resorted to, but are perfectly dis- 
tinguishable from the present. 

Lord Chancellor. — The mode of supporting these limitations, must be 
by converting the contingent remainders into an executory devise. 

Mr. Mansfield. — I take it, the doctrine of those cases differs from 
this ; for that, in those authorities, the testator has declared, by his will, 
the uses ; here he has not, but only given it to trustees for such purposes 
as he shall appoint by a subsequent deed poll : he has expressed, by 
that deed poll, what the conveyance shall be " to the first son, 4*^./* 
very proper words for the conveyance ; and there can be no other than 
a strict settlement, pursuant to the directions of the testator, by this, 
deed-poll. Mr, Graham has relied merely on the words ** a good and 
sufficient conveyance in the law;" but those are the usual words, and 
amount to nothing. He has drawn an analog between this and the 
case of marriage settlements ; but they are perfectly distinct, for there 
the settlement has a reference to a preceding contract. [•] Glenorchy 
V. Bosville, proceeds upon the idea of the contract operating as a bar- 
gain for a valuable consideration. As to the copyhold estate being in 
the lonl, it is said where the conveyance is to A. for life, with remainder 
over, such conveyance operates by the consent of the lord, as in cases of 
realty where there are trustees to preserve, Sfc-, so that in cases of for- 
feiture the estate for life goes to the lord. 

Lord Chancellor. — It is impossible for me to give the directions in 
respect of the conveyance : it must previously go to the Master for an ac- 
count of the testator's debts and legacies, Sfc, and of the several charges^ 
made by the will, and of the rents and profits of the estates received by 
the trustees under the will ; and upon the result of that account, a di- 
rection mu^t be given, whether the estates are to be sold or mortgaged ; 
and if it should appear that there is a balance upon that account, then, 
after the sale or mortgage of part of the estates, a further direction 
must be given respecting the conveyance. I am glad the argument has 
gone so far: however, it is reduced to two points only; as to the first 
point, I see no inconsistency in drawing the analogy between this and 
other cases which have admitted charges by a subsequent codicil, to 
take effect upon the estates, devised by the will. Why should not a 
trust take effect in a like manner, by a subsequent deed, as connected 
with that will ? It would be strange that the one should take effect, and 
the other not. Such a trust may be considered in the nature of a charge 
or annuity, or rent charge, or any other interest; and it is the same thing 
as if the estate was given out and out, and disposed of by the deed-poll, 
as a declaration of trust in reference to the will : it is not a disposition 
de novo; for, without a reference to the will, it could not be main- 
tained. 

Then the next question is, whether this conveyance ought to provide for 
a contingent interest to arise within a life or lives of a person in being, 
or nine months afterwards. What would the case be, if there was no 
conveyance, but the estate merely given to trustees? It is difficult to 
distinguish it from Hopkins v. Hopkins and the other cases alluded to, 
in which contingent remainders vest in estates tail that arise after the. 
next remainder comes into esse; and yet the estate in trust for, or rather 
to the use of the heir at law, awaits until the contingent remainders 
p*] come into esse^ and then is executed, not in the shape of a con- 
tingent remainder, but of an executory devise mounted upon an estate 
in fee. 

Then the question will be, whether the circumstance of the testator's 
having directed the conveyance to be made, will make a difference ; had 
it been made while the remainders were in contingency and not ex- 

S 4 tinguishcd, 
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^1793. i;tii^i8hft^ it OBust have been madefloatt»^^Mkiiin*iii'iMMeiiflllw 
. N ■ M^ ■ / trustees^^ctpaUeiof supporting sech^^ an cxecmtolry -dmscl:^ Add- 1 kM«r 
^^^^(I^l^i^fx .. 90^ ^iffiwenoe between such a coDtingent remabider aod^^ tseoRHorj 

v^ww* -^devt^er both ef them are springing uses. : ^ I .'i- 

T7y*.Pww- ,,-^ ,1^ accounts having been taken, the cause came oi^^agtthiy open 

further directions, 10th and d6th of February, 1790, and was ar^ed by 

Mr. Mansfield, Mr. Sekowh and Mr.Ji^mon for the j^aifUlifl^ Mr. fio- 

Uekar General (SooH\ Mr. Graham, and Mr. SiaitJeyfbr the didfeidanti; 

' but the argument being much to the same purport as the abevef it is 

, i^ot necessary to repeat it. 

And (on the SIst oi January, 1792,) Lord Chancellor Thutlofn^^ 
his judgment to the following efiect.(5) 
Lord Chancellor, — 

. The principal point of difficulty, or at least the previous one, is, 
whether the deed of the 6th of 0^/o5er carries any uses in the land. 
Here is, first, a will attested by three witnesses, which limits certain 
estates to trustees, in strict limitation, and concludes with suc^ trusts 
as the testator should, by any deed, appoint. The last trust is a fee- 
simple to the trustees, devised to certain uses. It has been argued, 
that the original will has not raised any estate. The rule is that, where 
there is a devise in trust for the payment of debts and legacies, it is suf- 
ficient to operate as a charge on the estate so devised ; this arises from 
the generality of the words, debts and legacies; and it is now settled 
that, whether they exist or not at the time of the devise, if they are 
given by such a will as the ecclesiastical court would establish, it is suf- 
ncient to create a charge. There are cases, in which it has been as- 
serted, that if a man charges an estate with a sum of money, and re- 

[ •371 ] serves to himself the right of disposing of that [•] money, he may dispose 
of it without the presence of three witnesses ; this has been so argued, 
but I do not know that it has ever been decided ; the only case I can 
find of the effect of the operation of a deed upon a will is, the case of 
Metham v. Duke of Devon, 1 Wms. 530.t» indeed, it is to be observed, 
that that was a case of personal estate ; if the report is correct, these 
observations arise, that, if the will depended upon the deed, and was 
considered as part of it, it was a decree of peculiarity, because the will, 
at the time of the execution of the deed, was nothing, and it was sop- 
posed to operate, as a deed ; the Court, in giving their opinion in that 
case, meant to establish this principle, that the will, though it did not 
operate so as to move the interest of the testator in the subject devised, 
yet was sufficient to give to the subsequent deed that effect, which it 
would not have otherwise done : but that is a distinct case, being a 
bequest of personalty, and the deed might have been proved as a tes- 
tamentary disposition. There are a number of cases, where the Court 
has directed such a paper to be proved as a testamentary schedule ; at 
any rate, that case falls short of this ; that was a case of personal^, 
and cannot be said to govern this, which arises upon a deed attested hj 
two witnesses for disposing of realty. This is a new question, and tf 
authoritatively decided, must decide in all other cases in law and equity 
upon wills. I have an opinion upon the subject, but as it is a new cas^' 
it would be too much for me to decide without the assistance and opinloo 
of a court of law. Therefore I shall direct a case stating a devise tb 
trustees with the uses like the limitations here, 8^c,, to see whether tlia 
deed is sufficient to lead the uses. If the estate is deemed to pass, a 
question will arise, whether an estate devised to two trustees, then to 

f See the case from the Register's book in Mr. Ow*s note. 

(5) See the report on this occasion, 1 Ves. jun. 410. 

die 
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;>the;8ttrfivor aoA bis heks^ makes a joiotenaiicy b fee-simple; let the 

ff($a9e be niade» aad the consideration of that question reserved. 

%- ;A case was accordingly made, and sent to the Court of King's 

Bench. (6) The questions were, 1st. whether the two instruments, 

r^tilken together, were, at the time of the death of the devisor, sufficient 

^ioiiass any estate or interest in the freehold or copyhold premises, or 

.either of them, not given by the first instrument ? 2dly. whether, upon 

; Ae death of Richard HiU^ any and what estate or interest in the free- 

«ihold and copyhold premises, [*] or either of them, passed by virtue of 

the said two instruments to the said George Stansfetdy and will, at hb 

death, pass to such person as shall then be his right heir ? 

The case was argued twice, (a summary of which argument may be 
found in .5 Term Rep. 92.) and the judges (Lord Kenyoriy BuUer, and 
Grose) certified, in answer to the first Question, << that the two instru- 
« ments, taken together, at the time of the death of the testator, were 
** not sufficient to pass any estate or interest in the freehold or copyhold 
'' premises, or either of them, not given by the first instrument \* and 
with respect to the second, that, '' upon the death of Richard Hilly no 
^* estate or interest in the freehold and copyhold premises, or either 
^' of them, passed by virtue of the said two instruments to the said 
** . Georse Stansfeld^ or will, at his death, pass to such person as shall 
** then oe his heir." 

The cause came on, upon the equity reserved, on the 1st of June^ 
before the present Lord Chancellor. In the meanwhile the deed-poll 
had been proved as a will in the ecclesiastical court. 
. Lord Chancellor said he wished to be assisted by judges. 

The cause stood over till the 15th of June, when it came on before 
X<ord Chancellor J assisted by Mr. Justice Buller and Mr. Justice Wilson. 

Mr. Mansfield, Mr. Selwi/n, and Mr. Johnson for the plaintiff* heirs at 
law of the testator. 

Stansfeldf the surviving trustee, does not know whether 'to claim for 
himself or his heir at law : a difference has been taken between the 
copyhold and the freehold estate : we argue, that the heirs at law are 
entitled to both, and that no interest passed either under the will or 
the deed. 

C(msidered as a will, it is impossible it should pass any interest. 

The inlerest passed by the will was at an end, by Beiit/ Nuttall Hill 
dying without issue. 

[*J The deed takes up a new set of limitations, not to take place till 
the failure of issue of Betty Nuttall Hill : but a man cannot found a 
new set of limitations on a general failure of issue, so that the deed must 
be void. 

It is not necessary for an heir at law to shew that the testator meant 
the estate to come to him ; it is sufficient that it is not clearly given 
from him. (7) 

. The argument in the King's Bench was upon the ground that the two 
instruments could be united, and that they made one testamentary act. 
But it is to be treated as a deed ; it is executed as, it is called such, it 
18 called so by the testator. 

The testator blundered ; but his mistake will turn out for the benefit 
of the heir at law. He thought he had reserved a power to himself to 
limit a different estate from what he had given by the will : nothing 

(6) See I Ves. jun. 410, 411, 412. 

(7) Unless the estate intended to be given is clear, and the person is clear, it ought to 
go to the heir at law : therefore, if there is a doubt whether a trustee or the heir should 
take, it must go to the Jieir at law. Pugh v. Goodlitlc, in the House of Lords. — 
From. Mr. Bell's MS. notes. 
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could be more absuid than this idea : he could not, by his will, give 
himself any new power, for he continued absolute owner of the estate ; 
nothing therefore could pass. It could have no effect during his life. (8) 
Where there are limitations of an estate by one deed, and further li- 
mitations by another deed, they cannot be coupled together. Moore t. 
PnrkeVf 1 Lord Raym. 37. Goodman v. Goodvoright, 2 Burr. 873. Doe 
on dem. o£ Fonnereau v. Fonnereau, Dougl. 4«87. The Court of King's 
Bench, on the authority of these cases, held, that they could not unite 
the deed with the will. If this is a clear established point, then the 
question will be, whether there is any distinction between this case and 
those ; that is, whether it makes any difference that the deed is ader 
or before the will. In those cases the deed was prior ; but it will be 
strange to determine that, where the deed is prior to the will, it is void ; 
but good, if it is after. We shall leave it to the other side to shew 
how this deed can operate as a will, or how it can have a testamentary' 
nature. 

But supposing this question to be taken against us, it will be neces- 
sary to consider die effect of the deed; Ist. as to the freehold; 2d]y. as 
to the copyhold estate. 

As to the freehold, it is sufficient to object that it is attested only by 
two witnesses. It is the direct position of the statute of [*] Frauds that 
three witnesses are necessary to every deed to affect lands. What 
would be the effect here ? To dispose of the reversionary interest re- 
maining in himself. Can such an interest be disposed of by an instru- 
ment attested by two witnesses ? As to its operating as the execution 
of a power — it cannot operate as such where he had the whole estate 
in himi It is not a declaration of trust ; if it was, it would dispose oC 
an equity : but it cannot be a declaration of trust, for the same reason 
that It cannot be an execution of a power. It can have no additional 
effect from being a deed, than if it was a simple paper : a testamentary 
act requires no force from being by deed : there is no difference in dis- 
posing of an equitable or legal interest. 

As to the authorities (if they deserve to be so called) respecting the 
republication of a will by a codicil, they argue, that a will attested by 
three witnesses, referring to another act, will adopt that instrument 
That a codicil does so, is on the ground that the will is incorporated by 
the codicil ; but a future act cannot be incorporated. The case of 
Brndenel v. Boushton was very much doubted by Lord Camden. That' 
legacies given after have been held to be within a charge, proceeds in 
analogy to a charge of debts, which will include after-contracted debts ; 
but will it be argued, that by any such analogy the whole beneficial in- 
terest will pass by such a paper ? (9) 

Then with respect to the copyhold estate : to operate on that, it must 
be a testamentary act ; and, that it may have that operation, they have 
proved it as a will : but this is the only resemblance it has to a will, for 
It disposes of no personal estate, it appoints no executor, it purports to 
be an execution of a power. Then the copyholds are surrendered to 
the use of a will : considering that surrender as good, there must be a 
will to execute it ; then it is impossible it should pass by this instru- 
ment ; it would not, even if it had been attested by three witnesses. 

Then the reversion is given to the heir of the surviving trustee : bQ 



(8) This is called a deed poll, and stamped as a deed poll : if it is a deed poll t}» 
Court of ELing's Bench has already determined it in favor of the heir at law.-F-Fraa 
Mr. Bell's MS. notes. 

(9) The other cases mentioned and commented upon, were Masters v. Miutcrt, 
1 r. W. 21., Lord Inchiquin ▼. French, Amb. 33. — From Mr. Bell's MS. notes. 
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m eiili alive, die contingent remarncler must be bbd, for want of a par- 
ticular estate to support it. (10) 

' But it is said this will not apply to the copyhold, on account of the 
lord's estate : but the case of lAine v. Pannel^ Roll Rep. 4S8. [♦] shews 
it will not support a contingent remainder where the former uses are 
expired. Here the prior estates are all gone, and the remainder ia 
to the heir at law of the surviving trustee, not to the surviving trustee 
himself. 

It is impossible to make it a limitation to the trustee himself; it ia 
only necessary to read the limitation to prove this ; to make it a limit- 
ation to the surviving trustee himself, the words " right heirs" must 
be omitted ; but the law never adopts this rule, but gives effect to all 
the words. 

The legal estate of the surviving trustee and the equitable estate 
of the heir could never unite, bXit that will be the case ; they both come 
to the same person ; and that will happen which did in the Selby cause 
(Goodright V, JVells, Dougl. 771-) that the legal and equitable estate 
centering in one person, the trust is at an end, and it must follow the 
nature of the legal estate. In Pugh v. Goodtitle, in the House of 
l#ords, (15th May 1787) the devise was to " the right heir of me Cal- 
vert Benrij my son excepted :" It was argued that he meant the person 
who would be his right heir, if his son was dead ; but it was decided, that 
it went to the son as right heir. 

. Mr. Attorney General^ Mr. Graham, and Mr. Stanlet/, for tlie de- 
fendants. 

The question before Lord Thurloto was purely an equitable question : 
the legal estate both in the freehold and copyhold, is in Stansfeld ; then 
the question is, whether the heir at law has any equity to call on Stans- 
feld to give him the legal estate in either. Lord Thurloxo did not, 
when he sent the case to a court of law, want their assistance to tell 
him that the case of Fonnereau v. Fonnereauy was established ; but, in 
that case, if the deed had been subsequent to the will, it would have 
passed the beneficial interest. This is clear, that, if I by a settlement 
attested by two witnesses, create uses, and by will referring to it, I ap- 
point different estates, the reference in the will makes the settlement 
part of the will ; and if by a will a man can refer to a former deed, why 
should he not refer to a future deed, Metham v. the Duke of "Devon 
shews the will and the deed may be united. 

[*] The deed poll, though called a deed, operates as a will : Mr. 
Mansfield never before represented it as a deed. It never was treated 
here as a deed, but as a testamentary act. It must be testamentary ; 
because it was to have no operation during the life of the testator : 
whether it is a will or a deed, Stansfeld is entitled : but we argue it aa 
niaking part of the will. We certainly did contend that the freehold 
and copyhold, now vested in Stansfeld beneficially : the intention was 
that his right heir should take ; and if the Court had been applied 
to, recently after the death of the testator, it would have so moulded the 
limitations as to have effected the intention ; then the same thing shall 
be done, though there has been no application till now : here the general 
view of the will was to give the trustees a joint estate, with a remainder 
to the survivors ; as in Vick v. Edraardsy S Wms.371* 
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(10) For the rule is, that the remainder must commence when the preceding estate 
determines; and this is true in trust estates as well as in legal estates. Executory 
devises are only a modern invention, and not favoured. Salk. 226. Trustees cannot 
have a greater estate than is given by the express words of the will ualess it is dearly 
necessary from the words of the will. There is no instance of a trustee being inserted 
to preserve contingent remainders after the estate had resulted to the heir. — From Mr. 
Bell's MS. notes. 
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1^9^ V ?^ ^^ demonstrably clear, that if a man makes no other wi)| t)iaii 

^^^i^SL/ '^thts, <* I diarge my land with my debts," and executes it in^tj^e xn^- 

Ukn^kJii senee of three witnesses, he may, by bond or note, dispose of ^he frj^^ 

'^^^ value. So where the charge is oi legacies, he may give repi: charges 

; V/ni^im. %y an unattested codicil ; as was determined in the pasfe^ qf WttUftm Y* 

' 'Jk4!t>ukeofBoUon. ... ,,,,», 

y By die law of Scotland, a man may make a deed in the pres^fice .^ 

three witnesses, giving himself a faculty to dispose by an act attjefste^ W 

two witnesses. . , ,y,. 

A tnan may make a settlement by which he gives a power to a tbM 

gerson, to dispose of his estate by act unattested. So he may iepabfe 
is wife to pass it, though a feme covert* and the will only having two 
witnesses. So if a woman, before marriage, reserves such a power, 
her will will be good, though when she makes it she has no legal 
capacity, and the will executed in the presence of only two witnesses ; 
as appears in Wagstaff' v. Wagstaff, and Longford v. Eyre^ 1 Wms. 
740. If you direct, by the instrument giving the power, now it is to 
be executed, you may vary the method pointed out by the statute 
of Frauds, and under such power, a man, by a bond, mortgage, or 
even by a simple contract debt of a sufficiently large sum, may dis- 
pose of the whole value of the estate ; and though tlie case has not 
been determined in specie, the whole estate may be bound by the 
charge. 
t ♦877 3 [•] It appears bv the case of Addlington v. Cann, 3 Atk. 141. that 

there must be a re^rence in the will, to the unexecuted paper to ntiake 
it effectual ; but here is a distinct reference in the will to the act called 
a deed, and the deed recites the will. 

The statute requires the attestation of three witnesses to the sanity of 
the testator, at the time of making the will, and where tlie subsequeat 
act is attested by three witnesses, you have their attestation to the ad^p- 
tion of the unexecuted paper. 

As to the case of codicils republishing wills, the maker of the will c;0uld 
only mean to dispose of estates which lie then had ; yet the codicfl will 
pass after-acquired lands. ^^ 

The next point is, that as a testamentary paper, it will not pass frw- 
hold lands for want of an attestation by three witnesses ; still it ^^1 
dispose of the copyhold estates. There is no reason why a ^^A'jff 
copyhold should be attested at all ; for it has been held that sucft,^ 
will as the Ecclesiastical Court will consider as sufficient to pass neif- 
sonalty, will be a good will of copyhold ; for in the case of copyhdlos, 
^ ^ ^ ' the will is only the limitation of the use ; the surrender is the ac^, that 

passes the estate, Carey v. Askevo^ (ante^ vol. ii. p. 58.) As tO/t&e 
will being proved, Lord Thurlono shewed his opinion that it was Jfff^ 
necessaiy by sending the case to the Court .of King's Bench, witlippt 
having tne will proved. (11) . < 

The next question is, whether this instrument is to be considered ss 
a will or a deed. In reason and principle the instrument is testan^nt^ ; 
as it is to operate upon the death of the party. It comes wiuiin thfs 
definition of a devise, ** a declaration of the mind to take place on tjie 
death of the testator." Carth. 38. It may be in the form either of 
a deed or a will. If in the form of a letter, that would be sufficient, 
[Wetfs case,] Moore, 177 ; so it may be in the form of an indenture, 
Dyer, 166. 2 Leon. 159 ; by articles of agreement Greene v. Proude^ 

(11) *' The Attorney General here observed, that the Courts acted erroneously iitai 
" they admitt^ probates as evideDce of the disposal of copyholds." -— From Mr. Bell's 

iMod. 
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1 Mod. 117.. SKeUe 310. (12) In Scof/and devises. luife^getiewHy 13fiS. 
^^ fbhn af deeds ; and k Scotchman having neraonaJty in iliu/an^tft ,^^^L/ 

dt^M vad proved as a will, in a case o( Hoev.tashleu, in tlic; .House,^ HupnoBAW 
t*rtl8(7ihjlfavl792.) (13) ^^ 

'■'[•Trheii, thisoperatesasadevise to Sdinj/e/rfhiraself; if not. tlien: jSA^; 
b no etiuhy in the plaintifFto call for it: there is no resulting trust to t ^T° 1 
the heir during Slanifeld's life; the testator ilid not ineiui to give the 
heit'OBj' sikch equity. If not so, a conveyance tniglit have been c^led 
•fbr';' and it must have been such as to have vested the estate in Slaits- 
JM himself, or at least to have preserved the remainder for the bwr of 
"Stanifeld, The general estate in the trustees will support tbe coubn- 
*«it remainder, Harrison v. Naylar, [ante, vol. iii. p. 108.) Ga/e v.Gc^, 
in the Exchequer, where there was a gii^, at tucnly-five ; trustees were 
interposed till the son attained twenty-one. (1*) 

With respect to the copyholds, Lane v. Pannet, admits the rul,e 
that the freehold in the lord will support the contingent remainder, 
but lays it down that it will not do so where the prior uses are 
gone by efflux of time. That rule does not apply to cases where coq- 
^eytaces are to be made, and the legal estate is given to the. sorvivuig 
Irortee. 

The only question here, is, whether he can be called upon for a 
'conveyance that will give the estate away from his heir. If this U a 
contingent remainder, the legal estate in the trustee will preserve it ; 
and the direction for the conveyance should be tike that in Harriion v. i r-;.* 
Nat/lor ; it was immaterial whether Stansfdd survived alone, or xattt^, ^ 
laa the conveyance would have been to the surviving trustees, for 
life, to preserve the contingent remainder to the heir at law of 
which-ever should be the survivor. In Baskerville v. BaskertiUe, 

2 Atk.279. there being no trustees in the will, the Court orderpl 
trustees to be interposed. Hopkins v. Hopkins, For. 44. Chapman v. 
Battet, ibid. 145. 

Mr. Mansfield in reply. 

Mr. Attorney General contends, tliat, whether the deed could or 
could not unite with the will, the heir at law could have no claim ; but 
even if a man says, " I do not intend my heir to take any thing," f 
that will Dot exclude him, unless it is given away. Is not tliis a plain 
case of an estate given away for particular purposes, witli a result- 
ing trust, like the case of the Bishop of Cloi/ne v. Young, 2 Veto. 92. 
aa td personalty, where the residue not being disposed of, resulted to 
the next of kin ? 

[•] Here, the first gift is by the will, the new set of limitattoDs by.t^e [ •S79 ] 
deed, and it is impossible to unite the two instruments. 

Where an appointment by deed is to such uses as tlie grantor shifll 
declare by a future act, the whole passes by the deed ; but does it foDiiw, 
' ihat where he makes a will, that does not operate upon the estate i> If 
he refers to a deed, that such deed shall di^osc of the estate ? If a will 
'refers to a prior deed, it is the some as if it recited it. 
' As to the cases cited where deeds have been taken as wills, tbef 
hhd all parts in them not reconcileable with their beiqg taken aa 
deeds. 

f llMre were words to this effk:t in Pugb v. GmdUOe, died ante. p. 91S. ; ' 

(19) " irniuim^. Dam, 1 Cb, Ca. S4B. S.C. Fioch, 195., wendtcdby thc^ttuntqi 
Gnwral."— Ur. BtU'i MS. note. 

C18) « Bro. P. C 577., flvo. edilioQ. , ,■ . ' 

(14) " Bagthiw V. Spentxr, 1 Ves. 142., uid 3 Atk. 570, 577, wai bIw tim^JltX.^ 

" Attanttu CnKml." — From Mr. Bell'* MS. note. 

The 
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The next thing is, how far this can operate on the copyh6ld. If 
the surrender is to the use of the will, the deed cannot operate as a 
will. 

The only ground on which the limitation to the heir of Stantfeld can 
be supported, is that, if a conveyance had been made, there must have 
been trustees inserted to preserve the contingent remainder ; that goes 
on the trusts being executory ; but if these trusts are executory, there 
can be no such things as trusts executed. 

The case of Harrison v. Naylor answers itself in this respect, for it is 
the case of an executory trust ; and it would have been a strange tiling 
there, to have laid out the money so as to have defeated the limitations. 
As to BaskerviUe v. BaskervUle^ I never knew trustees interposed, except 
during the life of the first taker. That would not haVe done here ; two 
trustees survived Betty NuttaU HilL(i5) The cases of Hopkins v. 
Hopkins f and Chapman v. Blisset, are cases where nothing had been 
done to defeat the contingent remainders ; and the estates continuing in 
trustees till the contingent remainders came into existence, the remain- 
ders ought'to be supported by the estate of the trustees. 

Here, all the trusts are gone. It is impossible to give the estate to 
Stansfeld himself. 

On the 4th of JWy, the Lord Chancellor and Judges gave their opinions 
seriatim, to the following effect. 

[♦] Mr. Justice Wilson. — Stated tUc will and deed poll and proceeded. 

The testator died soon afler, leaving all the trustees, his son, and 
grand-daughter surviving him : the grand-daughter married, but there 
was no conveyance made of the estate at the time of her marriage ; seve- 
ral of the trustees were then living ; she died soon after her marriage ; 
and, at the time of her death, two of the trustees were living ; her father 
survived her many years ; when he died, there was only one trustee left, 
the present defendant Stansfeld, 

Several questions have been made. One by the trustee himself, upon 
his own behalf, as between him and the heir at laxo of Samuel Hill. 
Another respecting the freehold and copyhold, upon the behalf of the 
heir at law of the surviving trustee as against the heir at law of Samuel 
Hill. Each claims the whole. The trustee contends, that, if the latter 
deed cannot be considered as testamentary or connected with the will, but 
merely as an instrument to take effect by delivery, yet still, under the 
will itself, he is entitled to the beneficial interest^ and that there is no 
resulting trust Jbr the heir at law. As to that point, the facts are these, 
the estate is given to five persons, in trust for the payment of debts, 
which might last for ever ; and, therefore, the trustee says, under such 
a devise as this, the whole estate is affected, and nothing passes to the 
heir: but he has given nothing more than the legal estate to these 
trustees, and the equitable one remains undisposed of, except for certain 
purposes mentioned in the will. It must lie upon the trustee, to show 
that the equitable interest is also disposed of by some express words, in 
the will : as it is oM^nvi^^ .competent for the heir to say this is not given 
to any one else ; because the legal estate being expressly devised to the 
trustees, it is incumbent upon the party to show that the equitable interest 
is also disposed of, and his claim against the heir must rest under the 
will of the testator ; on the other hand, it is not necessary for the heir 
to show that it was m^aht for him, for, if it does not appear to be given 
to any one else, it must go to him. It has been argued, that a part of 



(15) " As to Bagshttw ▼. Spencer there were trustees, and it was an equitable estates 
« over which Lord Hardwkke thought he had more power than oyer a legal estate. 
** BaskerviUe ▼. BaskerviUe was an executory trust, to be executed by this court." — 
From Mr. Bell's MS*, note. 

the 
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the equitable interest toas expressly given to the heir at law^ namely the 
50/« and the 100/. a^year ; and that circumstance was much relied upon 
as a mark of the intention of the testator to give the heir nothing more; 
but whether so or not, is now perfectly immaterial, as the [*] testator has 
not devised atoay the equitable estate to any body eUe. Supposing his 
intention was such, it could not avail ; without an express devise of the 
remaining equitable interest from the heir, he must take it. So laid 
down in 2 Vern. (644 f) a stronger case than the present ; it was held a 
resulting trust for the heir at law ; the estate was devised to the trustees 
and their heirs, to the use of them and their heirs, upon trusts specifically 
mentioned. It was contended, that the devise being to them and their 
heirs, and to the use of them and their heirs, it was clearly meant, that 
when the trusts were answered, the remainder of the estate was to go to 
them, and there could not be a resulting trust for the heir at law ; but 
the Chancellor decided, that it was not the intention of the testator to 
do so, and that he meant to leave them merely as trustees ; and decreed 
the remainder to the heir. Hence I conclude upon the first question, 
that if the instrument of the 6th of October y 1759r had not been made, 
or, when made, could not have had any operation, there would, in that 
case be a resulting trust for the heir at law, and the trustee takes 
nothing. But supposing that to be so, it is then contended, upon the 
part of the surviving trustee, that this latter instrument, though called 
by the testator a deed poll, and stands as such, and the terms of the deed 
style it so, yet, with respect to his claim, it must be considered as a tes- 
tamentary instrument, to be connected with the will, and that both 
together make one testamentary disposition of the estates. Upon the 
best consideration I am inclined to think that this instrument may be so 
considered : for when the testator made his will, he disposed of his 
estates upon certain trusts, and, at the same time, proposed to make a 
further disposition of them. It is true, that he falsely conceived that he 
could reserve to himself by his will, a power of limiting further uses by a 
deed attested by two witnesses only, but he does not say that he will do 
so by deed only, but adds, *' by any instrument in writing;" and there*^ 
fore both at the time of making his will, and afterwards at the period 
when he executed this instrument, his intention was to complete the 
disposition of his real estate. When he made his will, he did it only in 
part, and therefore expresses his intention to complete it ; but he does so 
by a declaration of uses, when no part of the estate is parted tvith by him. 
It is a general principle, that where a man has expressed a clear and 
manifest [*] intention to dispose of his estate, and he mistakes the mode 
of so doing, yet, if the instrument can be considered, as valid, in point 
of substance, so as to effectuate the intent of the party, its informality 
shall be overlooked, and the deed take effect, if by law it can : as where 
a man makes a feoffment to his relation and his heirs, and he neglects to 
make livery of seisin, it is obvious that he meant his relation should take 
it by a common conveyance, but he cannot do so for want of that form-* 
ality, and therefore it shall operate as a covenant to stand seised, and the 
estate passes by the statute of Uses, and not by the common law ; so as 
to support the intention of the party, ut res magis valeat quam pereat. 
This instrument, though called a deed by the testator, yet, as it was 
executed for the purpose of completing certain dispositions in his will, 
and duly signed by the party, may, as to a certain purpose, have a legal 
operation as a testamentary instrument, so as to sustain the intention of 
the party ; and may be considered so without impeaching the rule of 
law. So in Metham v. Dttke of Devonshire, 1 Wms. 529., the deed re- 

t The learned judge did not mention the name of the case or the page, but it is pre- 
sumed from bia stateknent of it, to be the above case. 
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1793. fening to the will, the Court connected them together ; that case irad 
^ J- ^ __-* stronger than this, and therefore, as to this point* if the iostruaient be a 
HaKoham testttnentary paper, and can have a legal operaUon^ it mvuit b^- w^ con- 
* ^ft*^ '' siclered : and that introduces a third question, as to the freehold eatate : 
VimMt; nQ^ i^ (133 been argued, upon the ground of these instrumenta being oen- 
- ^ - necJU^ 4;ogetber, that the freehold will pass, though the latter instni' 
meiilLis not executed within the statute of Frauds. Ithaabeensaid»tiiat 
w|i(^' th^re is. a .prospective reference to what is to be doaey the partr 
foregoes the beneiSt of the statute, and the subsequent instrumeot sh^ 
have ihe same effect as if duly attested, by three witnessea» as ^mtfim 
potest renundare juri pro se introducto* But it will be found, tbroiigb* 
oQt tills statute, that it was not enacted for the benefit of. tertatow, 
but. for gi^eai publiq purposes. By the common law, a man could 
not. devise. real property: and after the statute of Devises had passed 
for thai purpose, it had been found that frauds and impositione* had 
been introduced, and that men had been acted <upoa when tn artiado 
mortis: to prevent such undue practices, the statute of Frauds was 
enacted, directing that, unless the instrument is attested by three wit- 
nesses^ it shall be utterly void and of no effect. So that it is not leav- 
ing it to the choice of the party, or competent for him to resist the 
Idea of imposition ; but it is a public provision, and the law requires 
this essential formality of attestation : and, therefore, this cannot be 
[ *S8S ] C*] sustained as a testamentary paper operating upon the real estate, 
upon the notion that the party could forego the benefit o^ the statuSft 
It is true, if a testator in his will refers to a paper previously written 
and so describes it, there is no doubt of its validity ; and if the testatoK 
executes his will, with the legal attestation, that paper so referred ta- 
makes a part of his will, and the same thing as if actually inserted in it j , 
for words of relation have their full meaning; as in Co. LiU sect* It ^.i 
enfeoffs B. and his heirs, B» re-infeo£& A. (16) (omitting the word bein^. 
yet ex relatione Lord Coke says, A. shall take an estate in fee : but ith^. 
difference between such a case and a declaration of future intention^ i|i 
very striking: for the one refers to something already mentioned; 
whereas the other is a declaration, that, in some future paper ^ he means 
to do something more ; and that future disposition must be either by 
sopie act inter vivos, or by will ; it cannot be supported under the idea 
of reserving by will the limitation and appointment of certain uses. It. 
wi^ s^id, that where the party was seised of the legal and equitable 
interest, it is no more than a devise of that equitable interest, and not a 
limitation of a use, when he executes a power collateral to the estat^ ; 
and that the estate is out of him : but he has parted with nothing, he 
has the same dominion over the estate, and therefore it must pass, not 
by virtue of the power, but the otvnership : if it is to pass the ownership, 
it must pass it as by will, and if so, by an instrument properly executed 
and attested by tliree witnesses. This instrument is not so executed, 
and cannot therefore have any operation upon the freehold estate ; and 
as to that property, it is perfectly immaterial whether it be held a deed 
or a will ; for if bv limitation, as a deed, it is too remote; and if by wiDf 
it is not executed according to the statute. Then the next question is, 
whether this* instrument can operate upon the copyhold estate, whidi 
was previously surrendered to tne uses of the testator*s will ; if is not 
now to be disputed, that where a man surrenders a copyhold estate to 
the use of his will, he inay devise that estate by any paper in the naliire 
of a w31, and the estate will pass, though the instriuneat is not cxieciaied' 
according to the statute, as the devisee takes under the sarrender $ ttis' 
therefore clear, that, if this instrument be considered, as a testamcM^^ 

(IC) •< As fully M he batb enfboflci him." — From Mr. BcU'i Ii|S. V**- " , 



i!C THE Count ov Chaxceky; «j^ 

paper, it is 'ttifficient ttf pasft the copyliold estate; provided upon tfiV j'^95. * 

construction oFit, it is intended to pass it ; no objection can hold, as to" OS^lS^ 

the fbfnalitjr of It : a« to fhe'[*] construction, if the conTcyance had* lil^L^uM 

been made upon the marriage of Bctti/ Nuttall Hillf at the time a]^^' ^%494. ^ 

pointed by the testator, there would have been no difficulty iii gi^n^' Vincent. 

tifFectf to all the limitations in both these instruments. Betty NumSf^ [ •384 ] 

//#^%aithen living; the tinxstees might have conveyed to Betty NuHatF'^ 

H4B fbr'Iife, ^en to trustees to preserve, ^c«, and then to her first amir 

other sons in tail male, then to her daughters in tail, and then to her fri'' 

tail general, because the daughters of the sons would otherwise be thro^ir)*^^ 

out, and by implication there would have been an estate tail genera^ 

in remainder, to herself, then to trusteees to preserve, Sfc, then to the 

sons and daughters of the son, and to the right heirs o£ the surviving ' 

trustee. Accordhig to the true construction of these two instruments, 

taken together, the conveyance should certainly have been made' upon ' 

the marnage of Betty Nuttall Hilly at that instant ; but still it might 

have been made upon her death tvithout issue, because it was to be 

limited over to the heirs male of the testator, in the nature of a springing ' 

use ; and what might have been done then, may still be done : and tfie' ; 

present surviving trustee must limit the uses of the surrender to the heir 

<if Samuel Hill wad his heirs, during the life of the trustee, with re- 

wainder to the right heir of that trustee ; the freehold estate must be \ . ^ 

limited to the right heirs of Samuel Hill in fee. (17 ) 

Mr. Justice Bulfer, — The first point to be considered is, whether* 
this instrument be or not a testamentary paper, it must be observed, 
that the paper in question does not affect the personal property • and; * 
therefore, when the Ecclesiastical Court permitted it to be proved, thc3'^ 
acted without any jurisdiction whatsoever. But it is acknowledged, 
that the testator did not intend to make a will, when he executed this 
instrument: whether he himself would have called it a will or a deed, is 
one question ; but how it should now operate in point of law, is another ; 
and must be governed by the provisions contained in the instrument 
itself. A deed must take place upon the execution of it, or not at all ; 
though it is not necessary, that it should convey nn immediate posses- 
sion. A will is just the reverse, and can only operate in future after the 
death of the testator. Upon the face of this instrument, it is clear that 
the testator meant that this paper should liot have any effect till at a 
very distant period after his death : it is a direction to trustees what they ' 
shall do in the [♦] future limitations of his estates: these parties had no [ #385 ] 
capacity to act until ai\er the death of the testator. It may be expected 
that I should take some notice of what had passed in the Court of 

(17) Lord Eldon C, in Slansfieldv, Habergkam, 10 Ves. 281, 282., disapproved of 
Mr.'J* IVUtofC^ course of reasoning in this judgiTient. His lordship there tsays : " As to 
** the freehold estates the trustee was bound to make a conveyance limiting them after tho 
" failure of issue of the grand-daughter (as tlivre was then a contingent remainder), n 
** as to vest in tome j}erson the legal interest during the lives of the trustees and tlie survivor^ 
** to gwc that person (not the beneficial interest, but an estate, the benefit of which would 
•* result, m every thing undisposed of would, to the heir ; but) an estate bound by a trust 
** to fnT$er9e the contingent remainder if it should take effect. Lord Tharlow*# reasoniufi 
«< tft Marriton v. Natftor, {antea, 3 vol. 1 la and notes (2) and (3) ibid*) whan ha mid 
>< the limitation would be to the heir male of Elizabeth Harrison, if she should have €m%^ • 
'' his heirs and assigns, and if she should not have an heir male, tlien to the heir of the. 
*• testator, his heirs and assigns, was more correct than that of Mr. Justice WHsom* Tho 
*• pTO^ftr mode of executing the purpose would not have been, as pot by Mr. Juitice 
•< IfSAiMs, to hat* liioited to the heir at law an estate jmr outer' tie: that is, for the lives ' 
«< of t^ tnnt^ and the survivor ; for 'd that was a legal estate, there would hatve bean 
<* nolhin^j to fnveot the htir, in certain circumstances and events, creating a ibileituie 
«« of Uiat ettate pur auter vie bdfore the contingency took place. It would, therefore, 
•* km$ ^mtibted the trustu to defeat the very conveyance directed to be moefe. In Robinson 
•' «. Lhton, untU the contingency kajtpened, the son had the whole estati.** 

Vol. IV. T King'* 
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ti^- King's llench, when ihc cnsc came bi>fore thcni, and, if r^r^<niaatbA«d' 
' SSf with tlie judginent ot'tlie Caurl I sliould ber;^y to tify' to i/hef^i^ii 
^-iiK# ifili^'tterto cciA-ect; ttlaif to persist tti'an enm i' bvt'it'u'iiitai&Blityto^ 
KW^' ^ sa; for \ipon rpRding over this jnrtrument, the cbee Btiadf iae'vwjt 
**'"'*■ difttrently from wliat il did when It came into Uie other dtnlrtj; 'AJm; 
that leads me to say where llje difference conwstg. ' "'■"■''■' 

'The teatalor thaught he had invetted himself wit^ k poWt^'iUh'MrW 
vt\\l, o( e:fecuting future liinrtations of his estate t abaur'il as Aaf'Wji^ 
the deed, as considered in that court, was reported to be' ftn'^'rctrai 
appolntmeiil to take pfTect »n*(ii«/«- ; but, upon looiilng Inio the pilttfi' 
it^tr. it IB ]nJiituro, which makes the ^real diiference between' tliar 

Jhfcb wa^ 'I>rodilced In the Ktng'^ Bench and the pre^nt case :iUi^ 
h^ii' it Wbs STjfaed, not one of tho^e cases, quoted by the AttanK^ 
Getieral Wert okentioned or adverted to at the bar, (twr'did llipy 6ca\r 
& (^e,) y^Iii<^h go the length of saying, that whether as a deed-poU otod 
iEid^ntur^, if the obvious pufpou h lu lake <^tct in fuluro, it shili 
iSj|>erate as a will. These are cases both at iaw and in e(jifitv, tit\A 
ei'pressly so in two cases, wher« the words " give and grnM''^ wm 
inserted. Upon the whole complexion of thin case, the paper appatiif 
ta Xske effect after the death of the nnrly: and, upon titis ground', i( 
AihiBt, take effect as a codicil, and 1 sbalt call it sncTi. '''''^\ 

2e t^xt question is, what effect this codicil must have upon thf 
jid estate: I concur with my brother If'iUun, thj^t it )^ voidfof 
wknt of due attestation. The case' has been argued in analogy to ihlfcir' 
Wtiere charges hove occurred of debts uiid tegaties, JVilii/imt v. poke 
ofBoSon, Easter Term, ]7«1, has hecn tiled : The testator maijle aw^, 
and afterwards added a codicil, giving icf;acieB and annuities ; the W«- 
cles to be raised under the trust of a leiiu : and, under the pafticisar 
^irctimstancei, legacies were deemed to . comprehend ariniiitieii ; »^ 
that decision did not go further than the Court had gon^ in the caK'4 
idrudtntU V. Houghton, 2 Alt. 268.; tlfaii v. Hopper, in Cain. l(W) 
March, 1785, and H^de t. Hi/de, 1 Kq. Abr. 409., where the k-^L^ 

Eere included in the charge, i;poathe ground that the Court has alld^^ 
gaci^ to be debts and charges, and >o held by 'Lonl Kenton, T*|1 j^ 
giving JiitUjirienl in /Iwvv. HMpfr, wlirrc his Lordship says, " thitt 
gone ho uiriher than Lord Hardtn'ch had done, where the Wilt li» 
made the land subject to the legacies geiuinllu, those by the codin 
wefe heUdharged" but in Hyde v. Hi/dc the Lord ChanceUor eitcepli 
the ca^ of a rent, so that a rent would not pads as realty, tintess m 
Instrument was Attested by tliree witnesses ; and before Ine slatme' ol 
Praudiii it could not pass, as being cuitiprized under the word tedt^nienK- 
But the Altorneu General put the case of a charge upon the la/id bj/ WflJ. 
and aflerwards the testator charged the tantl by bund to any iintou»/,.¥flU 
it »«ouId be a good charge. It this argument were welf fdund^d.^ 
woiuliTprOvo that all the cases have beei> hndly decided : but thev'tUd^ 
ll^ld.that it is not the time tiling, for it passes by the wiU> andnrfti)^ 
'ttie codicil, though fbrmally attested ; upon the ground that, the lilnH^ 
^C9nsidered, as an ausSiaru charge created by the will. There' ti iSfl- 
'.(her case, shewing the di&rence between a paper executed hefoi'^^ 
Will.'and a codicil subsequent to the will. Doe upon the dSwii^ g/"S»- 
tiorp v. Taylor, R. R. Mich. H Geo. 3. " A. devised ul( tier JiAJ« 
ib — I — , except such as she might dispose of by codicil'; she mad» i 
codicd but not executed within the statute; the Court held, that, if it 
hod hofft extent at the Itme thewill wasnaderit-wwtld'hwvebMiLnM; 
-Init beh)g sfterwanhi it c«trid net operate as a T^oMtiuk^'of'tlift'^. 
^^'(tte'i'fillni^'t stand, asifnoiuf^ Cf^lcirijid be^A^td^ci^fff^^'caSN)! ' 
ip executed; is as no jC^dytt, ^^d tly; ^a«> P^fttWfti fi w wfeflf JEJwj^ 



IN ins QlURT OF £^1IAHCER\\ .'^^ 

wjllp.it ]leiceii(lc(l tQ tim /euor ami ieiral law, fur wacitof a icixlicil. nd^-t 

„Xne,^i|'d ouet(i|>n.i>, wbstia tlie effect. of ttuACoHiciliU totheco^;, ^ffiW^^ 

h.9^d ejitilte- The mil can only operate as ai).appa!atment. djrectinjg. \W^f%^ 

t^^j^es.of the previous surrender, whether the Instruiii-'ut be wellex^. -ifliHh 
cuied or hot.' It Iiaa been decided in many cases, ihougli to the ijis-. 



ufjs^M^QD ot'.^ord MaccUifietd and Lord Uardtokke. but thi 
^•pqWliw* tuoupd by precedent, and declared, that hoivevcr tiiey mianj 
1^ yiejaw to he .otherwise, they couid not alter it. Lord MaccU^eli 



•Bjauici^lar. expressed himself to that effect in If'o^slaJ' v. ffan^'n;^ 
2^WhU.',258., and 8o.»6y» Lord Bardu.kkf, in the Atlormn iieuerari; 
.j(pf(w«,'l_VeBcy, 225., afler these amhoriiic*. no doubt 'hut that the 
«)j^li^kl H-ill pas^: and the only question then is, ivhat jii thu nature t>r 
jna..] limitations created by this ctidicil; and the result of thc^ events 
MjWrMclibave since ha(>pened, and the effc-ct of the limit^tKui over in, E *387 J 
yflSf As tQ the limitation to the rifrht htirs of the survivor, it sfrikes 
»er. ^^ n contingent remainder, and that it ought to be considered M 
<1L(| limitation of the /rui/ iinly : no equitable interest is limited tothu 
(fiwiecs, and the rule of this court is laid down in iha Bkhnp of,C(oi/iif 
^ "idling, 2 Vesey, 91. that,. if for one purpose, they are considered as 
trustees, they sKall be so throughout ; unleBs, hy some express devise, 
tbty are made othtmise. Had the conveyance been calied /or jinmc- 
^jatt'lj- artei- die death of t lie testator, it must have been in the iopJl 
V^iod b_v Ml'. JiisHi-e H'iUon. If a legal estate, the continjiciit re^-; 

Jn'aiuder would liitve become void, as to the copyhold, anvell as the; 
)fee/iold. Lane v. I'anncU. h. passage from Lurd Chief Baron Gilbert 
laferK, that this bein^- a trust estate, it falls under a different conslder- 
^yiol1■ In Hophina v. Hnphins, For. +4. Lord Talliot, according to the 

S' lort i^ his decree, seems to have relied upon the difference h.etwefu 
ru^^ estate and a legal c^tate, as to a contingent remainder; "but Lord 
%j2^if never did give tiueli an opinion: it is true the point was made 
JMpre.Iiiiu, and he observed, " it has' been said at the bar, that tu 
udp^' were limitations of a trust, they were good as executory devigeN, 
j^d^dt as contingent remainders " (but he ulds) " as to this point l 

ffpifo opinion, ^eause it is unnecessary/' This cause was heard |by 
»; Lor.dahip in \~3i; and in the year fiillmving came Cliipnan y. 
litsei. Cases Temp. Talb. 14-5. which Was iho J rst, in which he hel.il 
jff^n executory dni.ie; hut then he considered how it would stand a^' » 
.iMptingcnt remainder, and, even as such, he held it would he S"fJc' 
jt£o^^l> 3 trust, and would nut fall to the groimd as at law. This js if. 
jg^Mmthcm: ,»il,™vbepre.|in.ri, thai ihl. ™e MIowjnjj'w 
jHJu^T]^ that of flopliiiis V. Hoffktiu, an Lordship had given it full con- 
J^j^fitpon. Hoplrinx V, Hopktnt aiiterwBrds came before Lord. //«f3- 
^f»cj^,yr>o gave a direct ophubn upou \he point, and quoted Chnpim^n 
j-'j^Utet OS a direct authority, that an estate to trustees would be suf- 
rfcierit to support contingent remainders, though the prior tscat? ftr 
jife might fail. Then, ai to the manner of making the conveyance, it,(s 
miinVtcrial whether express or implied: it is plain then, it nhould b'e 
iB^'the form as mentioned by ray brother Wilson-, " to him and \tu 
"teirii during the life of the trustee." Lurd Thurloiv so reasons in 
"^Ipamsom V. Naylvr. (18) _. . . 

X*!) The^e authorities fully establish, that the tni^t revnined In the [ *S88 ] 

K 'ti .in:'.' :.. ; . 

. liit«t)>iMUBa)m:j ttpart^ hmtsttr,. ^ HaniMii *. N'rVsr wif mwt flinU i n f^. f>- 
HfqfMjMoityAM/MtMt, See the^dilw's Mlu (2) Ukd (3) upOD UlMOM, .«Nl(M V?^- 
ilIMM-.^.V-f^Jua-^- nuie, ,Tbu inaceurue stBtt«iMt,lsdth^.iu<k«*.ut<>U^*t^ 
•w. B uUoal'hy Lard ^lUoii C, In flaiuJbU >. U^rj^im, Vi\^ &1, SGS;, Aid 

TS hfir 
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heir Qt law ; and the conveyance may be so directed, as that the trust 
inay ,t^e effect. . ' . . , .. , ., ,=,u /'.a/ 

LqrdCJianc0ilpr,i — CoDCurriag. in ppimoQ^with the.Iefurnj^4 i^Mt^t* 
notiung reinaini^ for me, but to state the ^^r^w point ^upppwjlu^ 
opinion takes the same direction : upon the will ther^ ift clearly!<^ ^^V%» 
in^ tru&t for tba heir at law, so fi^r as there is no di8|i^o9iuofi ;pt.;,(|l^ 
heneficiai interest to the trustees; 2dly, ^t d)e instrunpj^nt* t^, 
<:^led a deed, is in its nature j^tamentary, and dependant, upoa^j^^, 
will, and wili have all the effect of a testamentary act, as.f^J aaby W. 
it can avail as such ; Sdly, there is no difference between tbiaxsourt ^4i 
a court of law as tp. the effect or validity of such a testament^y p^Bj^j 
so executed; and be'mg attested by only two witnesses, it c^not pf(«^, 
the freehold estate contrary to the provisions of a positive law. TqcfJQt^ 
so done has ivo effect whatever. The distinction is obvious betw^U:.% 
will duly executed, and coupled by reference tq a prior instrument f a,)^ 
a writing incoropjete, as to lands to be disposed of oy ulterior (liriectiqijfis, 
in an instrument to be executed afterward. It. was very 9iuqh ,CQ|i-, 
tended, that thia Court had given a more favourable constructioni wita 
regard to an informal codicil, and that where a will created a chai^g^ 
upon the realty for the p^}'ment of debts and legacies, legacies gWea 
by such a codicil will attach upon die real estate charged by the will,. 
The cases of Hi/de v. H^de, Masters v. Masters^ Brudenell v. Boughtpj^<^^ 
Earloflnchiauinv. Obrian^ have been cited for that.pjurpose. if 
V.Hyde is a singular case, and the Court rested mucKupo?i the peci^ifji^ 
circumstances of it; but that is, in fact, no decision, because it a 
wards tiurned out to be unnecessary, as tliere were several iuoda out, 
which the parties were to be paid, and the legacies were.mar^hall^ 
and the question never arose whether the legacies contained in t^ 
second paper should be charged upon the real estate, tn. Masters ,Yf 
Masters^ Sir Joseph Jekyll gave a decisive opinion, that all the legaqc^t 
being charged upon lands, the legacies given by the codicil, 
although informal, should be included. In Brudenell v. BQugkton^ 
Lord Hardwicke, reasoning upon this point, observes, he is of the 
same opinion : and in the case of Lord Inchiquin v. Obrian^ where 
the question necessarily [*] arose, (Arabl. 38. by the name of Lord 
Inchiquin v. French,) he is reported to have admitted it aa the 
^ound of his determination, and refers to his opinion in Brudenell 
V, Boughton. (19) These cases have, from some inaccuracies, been 
said to have proceeded upon the ground, that the charge must be 
supported in respect to the will, the testator having completely charged 
In's real estate with legacies, and that it was in the power of the teatalor 
to increase the charge by any future act. There does appear to b^ 
some incongruity in a power reserved, which cannot operate dDjtrtDg 
life ; but the observation made by Mr. J. Wilson^ is, that it la. i^( « 
personal pou^ery if the ulterior deed is to be deemed a testaoicntiuytact; 
and if so, it must then be executed according to the forms presotibed 
by the statute, ^h Brudenell v. Boughlmiy from a MS. noe6;^it 
appears, that Lord tJardmcke stated the ground to be upon thie ^!xiii^ 
of the case of debts afid legacies. (20) All the cases alluded to. are caaes, 
not of a primary charge, but in aid of the personal estate, whvch is.thjs 
primary fund. Such a charge, whether ibr debts or legadefi, ia XiWiipt 



iV 



' ■ ' ' .......;. J.J, ,1*,.. .. 

(19) In L4»d Inekiqtnn ▼. Frenchf Amb. 41«, Lord JIatdurieke ezpresplj mUm^^'^ 
^etenniiiing th» penoml estate to be the primary fuad, detenopnei thequ«sU9A.WBa|ff 
•}ept9y gitcn by a sufaaequent oodici], unattesteflL U a pnqpev legnyr "^feprttiji, AJf f-j ii|ff& 
MS. ikMcs. ........ ., ,,^^ 

< f 90) The tntmaad ofBrudenOl ▼• B^ug^ien proceeds on tlye aoalocj bal 
and legacies. Tbo knds in the cases nentiooed were only chimiel.tO' 
de6ci<^ncy of the pfrsenal estate. The reasoning will not extend ^ tbf^ 
l»rtmarycbarff. -«- From Mr. Beirs MS. notes. .,..,, (\ \ 
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sarilv uncertain ; and its extent cannot be ascertained by the testator, 
b^(ili<te ther imioutot of the perisonalty is a matter of uncertmnty as to 
iltf%^rtWf,ahd^ whatsoever will affect that fund, mtist vary the anrtfobht 
ofltti' bhuir^; therefore the legacies given by a^ will estecutcd; are 
'^'rbki^ by. a codicil not properly executed, because the charge is to 
iwtlr'the ^um allotted for the legacy, and if the legacy is struck but 
of t^^ 1^Hl,it'never comes mto the aci^unt;' if legacies are added, they 
idl&cr''the real estate, by diminishing the personal; which the party 
mktjf do dtifing his life. The charge of legacies id good in its* creation, 
ifW^l executed; and the charge of the legacies undimtnishe<} in the 
^oiint^ where the primary fund is the personal 'i^stdte, because the 
dcMdertcy is to be made good out of the realty t therefbrc it Is obvioufc 
()lat the' statute of Frauds does not affect It, because it does npt pre- 
Venft the making a confingeni charge : but it goes no furth^ than the 
iSiie of legacies f and cannot bear Bxiy npplicaiion to land Itself,- or any 
reserved part of it not disposed of by the former will ; nor to the case 
<)ir a charge originally and exclusively imposed' upon th^ estate, which 
cdiiM not be revoked, ' diminished, or etilarged by a future deed ; there- 
t^t^ we cannot gd beyond or sliake these authorities, which as to the 
present point, do not avail with respect to the copyhold estate. The 
rdle^£*] alluded to; that the disposition of this property is not subject 
ro't&e form prescribed by the statute of Frauds, has been so long esta- 
Ufshed, that it would be extremely improper to vary it ; and therefore 
j0iis instrument Will not altect it: and the only remaining question is, 
whether the limitations are capable of taking effect ; with respect to 
fAsat I should but ill repeat what the learned judges have already so 
ably said; and therefore Iiave only to give the necessary directions.— 
The consequence is, that all the rents and profits must be decrcf^ to 
flie heir at law. f (21) 

f Lord ChanceUar^ in the oourtie of this caus^, observed thai the report of I/ojikins V. 
JU^ffkinSt in 1 Atlc. 5S1. ct seq. was incorrect; but that his copy was corrected; with tlie 
l9ftt of which his Lordship boooured the reporter, witli permission to communicate the 
^rreqtions to the public : they are as follows : — 

. Pag9 589.— The three first paragraphs should stand tlius : — 

\ *V But in this case, the trust estate vested in fVUiiamf and at least for life, (for it must 
be admitted that the proviso did not suspend the vesting) which being a freehold, was 
capable of supporting remainders; and, consequently, according to the doctrine In the 
case of Purefity v. Rogers, 2 Saund. 380., and other authorities, the subsequent 
tiiMtations ought to be considered as remainders; and in truth, although the first 
tatate in William, who was not born at the testltor*8 decease, be construed w executory 

V td«ns«, yet are not the subsequent limitations to be taken as separate and distinct 

^%.c9fif|itory devises, but as parts of the same devise. 

/' ''* llie case is Uierefore reduced to this question, whether the legal estate in the trustees, 

^ wilt support these remainders. 
' ^^'Before I proceed to the discussion of it, I will observe that it is not oecewMry, in 

h ^oMer to bar the plaiutiiT from having a conveyance, that all the intermediate limitatioiis 

5) beiween the esute vested in irHUam, and that limited to him, should be good sutwisting 

•*,.fll^diigent renyainders, but it is sufficient if some of them are good/* 

] j^2l) X'Ord Jjtttg&bvrough declared that the plaintiffs, Martha^ the wife of the plaintifT 
•/.//.,. and the plaintiff /r. Wylde, were entitled to the fVeehdd estates in question as co- 
ISe^rk at l)^w of the testator, subject to tlic charges thereon, by his will, in proportion with 
the copyhold estates in question ; and declared that the copyhold estates in question were 
'^^1 di^Wsed by the wilt attd codicil to the use«, and upon tlie trusts therein mentioned ; 
Ifnd'tHat upon the death iof the deAendant Stamfittdt his heir at kw or customaiy heir 
^wotfM be entitled to such copyhold estates, according to the cuitom of the manor under 
vrbidi the same are held, sul>ject to the payment of a proportionable part of tbe sums 
t^ i itt u ed thereon, according to the respective values of the said estates, and that in the 
ilMaiitiiaB^'the plaintiff^ were entitled 16 the rents and profits tiiereof accrued lince the 
death ' €^ Betsy NuHall, as administratrix of R, HUl^ and since the death of the said 
it. JJ. , in their own rights, and als(» to the rents and pvoflu thereafter to crow due from 
the eaiiic during the life of the defendant G. Stentfeld, &c. &c &c. R. L. 
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Casis Argued aki> Determined 

-"'*i/eii^ A^^iaS^ begin fhur?^ = ' ' ^ '^« -^'^ -^ ' - ■ ^ -'f 

YJiM<V9iMWillrnoCrolU>i»i.fo» ifthcU atti et«r MiBaikyfs^t^^ 
'i«4iit/is(^i0stfMkbc4.riiWit|tat«i4rr^ai|yife«ia^ ^,l»mtiHmff^ 

^ Page 59 (. iWul th« conduifon of the fburth paragnipli thui i — r . i T 

' ^^^Il4y^ lonl^'l^'flii; Ar 8»^ 1b1ii}<, it bdrgam And $ate ittone, by a tetmhi )m lo^m<«9b%. 
'^^ifMlt^UvilUfVmAe^fbeioka^finA*' ) -■.-•-- -^ .-i '■':-- i^ 

/I(%>P%r #(^A.-m4kViWi«|.of'|btIast.|M«agnvb> and tluit wl«di fella!*a io,/N|ii'Ji»2» 
.JWM>W!*?(rtrM' Vj-^ ..,...* I ,,,, ,., .,. .''■'-•"'• •; . ' -is'.'S'- 

'Aiir**- ^F^A'^ ^^^jf 'S^*^M '^'^ ntiiported tbe dtstruction of conti|[)gepi nmauDdip^ 

" tjjf l^tant foViif^ ll^^^^ endeoMroiU tuj*pm1 them'wkere there Tialh been ffd f«Mir 
"^^ of m «^ ^U\hi'kiiif$ if ^Mergiri ff^ 'ftihi -rettifed leHksfirJraliini ^&d9gfr ^MfMi 

"^^ifiomom^WfU^ntkiiiePtm mmtmergni ^imf.,]/br the wakaMfaiiaiMms;xmid v^herwpdkik 



'** Xne onncipal obia^tion i«, tmu^ the legal estate in the trustees, #na the cmuublt in 
'^^ftf/c^i/ut iUWistikri i^'mertht%t'tSt^- ^t/^(>ke'cinmtnf^'tlljc^i^^^ 
In the next paragraph of the same pajgn^,' ift«r tlM rMHtHifT dM'itiMle» ' Ihl^ !»%» 

• iri ■ - . ». I" • •• : ■ "I ' I 

ftie fito kw ^V 



/■• • 



(>Mffuld1]tfthtiirr^ '/ 

<« /^'^}]Px whifh.theligal fpttatniaifzc^ted t# tM>MMi^ 



" ^ ii tt constftied in'CftiMfe^^^ caai, ai&d if Uoncegoe$ ower^Hi b«W ii^M^'okMir'te 



'•J«.'fcgrti*V- i . ••■ .. ' ■■•■ ' ... ^.-i ' - ' .-.■••■.• .ffo 

\irv.lnijmgp 6199$ t|if condumiof the iliiid paM^raplif inptMd.Arth(i wfandatf M>iv 

Kn-Rfff^W«¥>d€rv^^."i;>adtbu»:— , .' . -, ■ v ,,,;. ..iT... ,j.. 

. *:,'^^a iher^ore tfUerpoted between ihe etfaU for Hfe ond M# remamden* ok aUm t» 

^^ trust^et'io mjijKiH conth^eni reiMkdert, ihimgh ^h^'iets mi wiX'aMiliomHAfik 

-•■*»•*«••• , • ■ -■•■'* ?]■■::• 

■■■■■>• • ■ • --.^r ,1 
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Newman against Rooersw 
(Reg. Lib. 1792. B. fol.42I.) 
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UiKTO saleor ' '^^f^HE'^Iamlifr being gei^ed tn tee of the reirerBlOD df ibe nuMr of 
a revermm {}) u'^ ^' - Soitik Oadifury, North Cadlmrv^ StrathMt ttid of «€b«r fnredilKft 
part of the ' Cbw. SoWiersft expectant on the death of his iiEithdr,' in theJ W aM fl ; of 
J^'JJJJ^"* l>W^i«*e>', 178», contracted with the defendant for thfe ealethereoi;' ti 
nion^Vbe pai4 ^^^ price of 6,922/., and a memorandum was made of thd agteeaita, 
by a certain ^ and the defendant paid to the plaintiff one guinea as earaesc matygy, 
time ; not ' The plldntiff finding he had been imposed upon in this contimct,^ iled 
being so, by his bill to be relieved fV^m it; and the defendant lited a crowiMltta 

^^w°/endrr'^*^®^*^*** ^^- ^"^ *^^' ^^^^ proceedings in said suit, it wAs' Agreed 
discJiarged frcni between the parties, to accommodate the matter in dispute^ lttMi:liiat 
his contract. (iV another agreement shtjiuld be entered into, and Bceordivigly>'ti' freifa 

( p Contracts for the psrefaaae of rinfenionary interaiU are iof i m^rdidMrtt^Mian* 

;^nf A'ibthe •fieet of iSme wptm than, fr6m such as ara ftladixa>tttiaitatei:itf|miiiiiin aad 

of a permanent nature ; for, independently of what is obsenred by the lJof<<!MH^ 

, :| j»o^^ rSa?, it may ha aaid« that the delay iniecu the .very eaMnc^.9f,.fl^. <99fMPK^ ^ 

fflTi^g ihe party who occasions it a mott unequal advantage in bringing die l ety sj oaegy 

interest so much the nearer to its enjoyment than was contemplated by tha odicr j|iMy i^ 

" the time of the bargain. -*£dttor. %».. - ^ 

As to the effect ^ time od ordinary contracts, see Pinckc ▼• Curtdh anttm^Stl^ w 

- * theTclercpcfs. 
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IN THE CoORT OF C^AKCEIIY- / 391 

agreement was made, bearing date Ist March, 1791, reciting the former . 179I 
iigreement, and that^the^'^efeniki'm' re)iifiqiniiied1;he^ ^ f WT" ^ 

KM^'^b ftf iff r*T i*eWted tb' South CfiOdi^i^i/l h' ivWAr»ik»^t the vJ^wWah 

>1a1iitir sKdii« ??^| :fe: the defiii^^^^^^ ^^^^& 

premises agreed to be excluded) and i% was a^reeOj w^^y^!^:^f^f^^^ r'^^M2:l 
*%««lffim'^li^Wdri»i^fe'to-^'wf«m P(t^w!t and theflefeftddnr-i^^ir^tenpayitWe 

^atoaki^'imbh^r toVMi>i >Vi^' m&iithifrm' mHmi^Ynfmi^^ 

the deVendant iurther cov^anfed^ tl>at in cas^,;fr4^;,^'j/^ 
,>^d(^r should die without ieaving is^me maleV^iftl^pcij^tanill; 
should perform the agreement on his part^ and thM. Ffancti.Qmrloiie 
'^Nigm/faHS dttdghter' bf thef said pi Wfttiffi should attafii' her age of^wfcnty- [ )r(>?>» ] 
cneyears; or marry with the joint consent of the plaintiff and^di^ft^dttHt, 
^e^c liricle)' the defendant should pay to sqch pf^wny,%^^^ 
ft*#iimid appoint 4ig guardians or trust^^ for his ^idM^gbt^ '^;^per 
v^Hiiitfm for ber jnaistetimkee, and upon her «(tai«Mig 4w%nlyH»i>0^<Oir: ibar- 

riage, should pay to the said F)^a¥idej^ CkntlMe Nmi>HMn,'^i!tKy^^^^ 
i^^SSPfA^ for her sole use andbeneftr'^hA iii^aS^/trf'h^f '^»^«fe 
" a«4'iuiimarrie4>^bMid pay.the sam^ ifo tlfxe-jp^^ptyfi-^n^^^^^^^ 
rr^lhi^ biiithtb« bills ^ould be'<lUinis$ed«r ^ . ^ ,{; , : m..^. .../t .n :,.r, .., 

The defendant, at the time of executing the last agreement^upaid 
^^WiOl4 'of the coi»ideraHo«-m<Wi}y.^^ A^ di'af^'^' the <*oriv^yai*^e was 
^lir^^cfd^ and i^^^c^ by the pfaintifTs attomejTj Mr no st^ii'leere 
, c^^n . by the, <ief(^ndaDt to carry t)ie, agreem^t irijt<^ 'ii^f^^^^ 
^^fli>«Mit the 2d of Afay, (being the day fixe4 for that:pur|>o«^)<.|^ie plaintiff 
offered to execute the conveyance, but the defendant refused topei^orm 
<dili agt^^me^t or pay the ^000^., agreed to be p«ki at th^ time' t'^ and 
« yPf?-P t^c 6th of May, the plaintiff's agent wrd'te a ijcttet t?d tftfed^erid- 
^^af7i|t„v fPf^tioning that the plaintiff imd hiniserf had at^^ the 

chambers of his (the defendant's) agent, for tihe purpose of completiog 
the agreement, but that he had said he was not prepared with the money 
for that purpose, or intended to complete the purchase ; on which they 
had given him hotice, that the plaintiff would not then consider«himse)f 
bound by the contract, that he (the agent) had read the defendants 
letter to the plaintiff, by which he found that Payne insisted that he 
had a mortgage on the premises for 2SQQi,f which the plaintiff did not 
admit, but offered to deposit the whole sum, out of the purchase money, 
provided the defendant was ready to- cpntpJet^ the purchase, by [*]. a|^®0SO 
twelve o'clock on the twelfth of that instant May, ana if the defendantO^*^ ^^^ -^ '^^ 
\o niliMed,<iihat ihe<pUiintiff sliould take steps for the -sale of /^hef^Blate ; ^^ ^^ ^ ^ ,j 
«>/34bat-rdefendant returned no answer, to this letter, i|nd aMhougHB tl\p<. ,, .,^,^!'V^ 
lo (fMntiff attended at the time and place named, and offerad to^ complete udi to f^.>q 
js tjla^ontract, tlie defendant did not attend, or send any* in^ructi^^ on it yt^-n ^m,',-, 
^inttoMttbject. . ,.....■., .. ;, -''-'-i-»-»uq =-iJ 

vEhe plaintiff filed the present bill, stating as abQve,nprii>ring.tW,th^' ;\';^^^''';;; 
bdiigieemeai might be set aside, or the defendant divorced spcp^p^ly to i j', . *,',» 
oJ l^etfevDi it, and pay the purchase money with- interest* -jt. n\ ' :r> > | vi.u/^kM 
ba^i^iAt the hearing, au objection was taken for want of partict^t'.^ }tbe?'(' ^<> )f(^'>^'*^ 
ifiridaiigbteris^aa not before the court.. . - : )• • , >: <| /, ' JXV*^t"^i! 

diotiBntltWcA Chancellor over-ruled the objection, as ^^^: W^««iwe»^. on,^,.^'^^^^^^^^^^ 

her behalf was purely voluntary, on the part of the father, and be might 
,9ijjM^^4'^f!is^d or jj^elipquisbed the same, witl^out h^r cop^ept^ ,, , 
bitM ffojlEfterftibe argumeotv Lord Chancdlcr gave judgmenl ta Jdi^/faUondng 

^^^^^I^Aft^r ^tJng the flMt a^fieemfeftt in ^-hich the fifflfeW^ ii««fd,^ he 
r^W^*^:!^ ff; qJfJhf, essence ofJuH^ce, that ,such d'MiUrditid^^ of 

a reversiondrt/ estate, should be exectded, u^^eatajlffy^.^nm ViOWH^H'fl^y 



^W w^H^f^^m^VB*^^ »«#*ed; tbe aecond agr^fgnjiepli, frhich, jhe . smi^ hare 

'♦r^Www^fe 0« b«i4.to«i,gqod.4 barf^aiu ; Aw in tbe fiiwfc pldce^ 4borp 
is,(^niad4iiH>V#liWP)^f iOQQ^.t to »the furinor conskkralicm ; ^i4' Mt |l{)e 
»^nQf\y^9i^,j^Hth,C%diuri/./ftnn^ \^)iicU was included i|i tli^ ^r^-ift 
onvstj^ i^ijtbey^fiCQpd jigre^ment. ... .. . 3». ;n. 

'pie^ i^r^t, ^(^€^^nt< 9^0)i . ky conseot of both, parties C9iopl«{tely *d9iie 
awi(\y,^9d,Jfls>j,in(AJ)fi6ecfl^<^(» ... '.- 1^ 

[ *S91r ] . t*3 s iWK^ftlftFf? of itb^id«ftndiwit* joa discovering rbe e^teat o£ H^ifnc^ 
n^i^t£9^lHml>^♦|^^0^tiiD|^l»d|Ub^ bad the claim of Pn^ii« bi9^».Hr«U 

fo^n4^ij hf^iilia4, w.ieqi|il^QC.JiayHig tbe mq^stgsge cleared off by- fli^ 
l)uf/cjhft8fiif»oi>^y,;aft fjar.^a it;iv9»14 ^; aod.at.all.eveDU bi« refund 
^0. K^«ip.ft. w^t^^,t8ecend«iComi'aqtti^ affier the. o&r made to, bimr ef 
^l^;p^siting;.t^ vhple/of* the »uji»4;toi9»ed by i\z^ratf,y le^t es him wjihent 
ejcpM^Cf, (, U^hi by hi^.anftwefr he iwats i^D.biaibei^gt wholly ^el^ase^ 
Uf^Sf\ ^&fP^iRCH?4agreein^tfc.w I .release imt 

thcni^fqr^;. mv^ uiough it was part of U^ seopnd agreeroent tbAI botM 
b^{^ s^(H(]ijiilt^e,()isi»i3sed, yet aa neither, has l^en, so l^t him g4>OB^ if 
he thmks proper, with his bill for enforcing the (ir^t/coutract ; if he4Qiai» 
Nexi»mfn mfiy easily amend ^his ffrom^ bill« and charge tlie aecond aguee* 
maii!^ a^si^get.ridpf'it«/ .. •. * 

.,WixliT^p^tU^X\\e interest of the daughter under the second agree- 
m^nJU ifi wiU^be no impediment to the decree, I shall make; (3) £o€j9A 
of lJij9:4^Qr.ee will be, that 1000/. be paid into court, by the plaintiflf) te 
be se^^d Iqr her. benefit, as under the second agreement; and-thfoo 
let the second agreement be delivered up, wiUi costs to be taxed by. the 
ISI^stCir.., .-. ; I... -.. ■. 



J .■ 



{3j '/Ine decree as to tliis Is as folloti's : — 

** Xiitt'^'e defiendunt objecting that F". t, AT., the infant daughter of tbe pta^tHT 
** F» N.,'hk necessary party io this soit^ in regard she is interests in a sum of lOOtt./ 
" and ttM-.pUindff jF. N. to obtfktB the objection, oonsenting to pay the sum of lOOOCi 
" VII kir b€^i« the. 27th Jnii/, iastant, imo M»« Bank, &e., ibr tbe benefit of the 



'* J'\ C JV*.; the iufai^t* aixordmg tpthe terms of tbe said articles of agreement. . ^i^ 
** Lordship dotii order and declare that the plaintiff J*. iV^. do, &c. &c.*' 

'i*he decree then directed interest to be computed on tbe sums of 500/. and lA Is.,.piid 
by the ^ft^aM fo fhf: phinitiff' K N.i at the rate €f( 4per cent. The Master wais'ften 
ordered tfttas the- fdaintifl^'s costs, wiiich amount was to be deducted from the'caldaM 
of .tUiQ P9P/. vut^ \L ]«. ^nd intepresW tbe remainder of which was t» hrt paid over MMh^ 
defendant, after v\hicl) the articles of agreement were to be delivered up to be canc^HfdU. 
K. L. 1 « . 
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Lv^'^>«i BtANDironb ami Others ^I'aZ/w/ Facklreu.. 

ilT'^y,"? • (ilegitib. 1792. A. fol. 550. b.) '''.f. 

Bequest of real J^l^ Ak"^ YJi^CKj^UtLL, scised of real esUtes in MiV/^/ttCf^ '^^^ 
and personal poisesseA of bei*8onal estate, made his will duly attested to.pass resjli 

•^" r,o uke <^.'^^^^^'|f:F.P#?K 'iTll. and thereby, after pr^idihg for^S?^' 



trustee 



a houi>e for a school, t^ e^Hff^ duldr^p, a^d gi^nd-^Uildren of paiticttlar p«r80BS,.aiid otbef <faii||naii 
good as to the pcrtieular ojbjects, out Dad. as a general charity. (I ) . . «w ' ' 

<1> Upon tbil case #ee in AUomty General v. Whiichurrh, ,7 Ves. 145., and Xante r. 
K^nAon^ % j^ivale^ 392. Note particularly the repoit in 2 Ves. jtin. .. ' ^ 

payment 




' iK'^lMfc OoURT Off CHAticniir. ^ ^^|^ 

f>a3Fuiefit of 4^. to liis boitsin Jtimes FackereUy he gave all fatir teal estate 17^5. 
to tnutees therein nattied ; (df irhom the fiwa^f^'BktfMhtt k tWiM- ^ 'rZ' 
viyor) in trust to sell, and the money arilribg'lhKi) Aiim sale;'' it^^ fiii^$u> 

the< ^e of his petsortal estate and effects, to he laid * tnit^itf '^'j^^ient. 'tifim 
consol. annuities; the dividends thereof to be fitst ap(>lied to th^'j^ay* ^cki' 
ment of the annuities and of the weekly stuns given by the' will/ thentb 
apply the residue according to a direction of the testator in his will, tlnlt 
is to Say ^< I do hereby direct that as soon as conveniently may b^^afllEf^ 
my decease, a proper and commodious house, in the sidd It/wii'^'df 
Bridgevoater^ shall be taken by my [*3 trustees, on lease'or oth^hifise, [ •SQS J 
at such yearly rent as shall be agreed upon, and iBtted up for a ^ciloof, ^ , 

'for the i^eption and education of the c^hildren, end grand-ehJldren of 

7 relations, (naming them,) as they shall respectively attain tb^eii* ^^^ 
seven years, I will and direct that my solid trustees shall place a6d 
death in the school, Sfc*^ until their age of fourteen years/ fcmd then te 
put them apprentices, Sfc.; and thftt ttiy said trustees- shidF also adnUt 
and take into the 6aid school, such'nund^ of boys atid girls (the boys 
being* two to one of the girls) as the yearly income of my trust ttodc; 
froik tine to time, wil4 be sufficient to educate. Biter payment of renti 
Sf^.y the salary of Mdsters and Mistresses and other purposes there 
mentioned.'^ He then gave sevcfrai regulations for the chanty, and 
made the trustees executors. . . > .< 

The testator died soon after, leaving his said cousin his heir at hmr/ ' 

The trustees sold the personal estate, invested the samem SOOW: 
3 percenii consol. and hired a house in BridgeaMter^ and a schooUnno^r 
was appointed, and they educated and cloathed the children who were 
within tile description of the will, and some other children, and paid the 
expences out of^the rents of the real estate, and the dividends of th^' 
stock. 

James FackereU^ the heir at law, bein^ dead, and the present defendant^ 
JPackerelly his son, claiming to be entitled as such, and that the devise 
was void, and also claiming the rents and profits of the real estate during 
his father's life, as part of his personal estate, (he being his personal 
representative,) the plaintiff, the surviving trustee, and the other plain- 
tiro i(the children named in the will) filed this*bill against him, and the 
Attorney General, praying that the testator's will might be established, 
and the trusts thereof Cjarried into execution, and that proper directions 
might be given fur that purpose. 

The defendant FackereU submitted that the devise was void, and 
claimed to have the real estate delivered up to him, and an account 
of rents and profits. And the Attorney General put in the common 
answer. 

[♦] yir. Attorney General^ Mr. Alexander^ and Mr. Campbell^ in support [ •396 ] 
of the charity. 

The plaintiffs are the trustees and the persons to be benefited by the 
will, the question turns principally on the clause that a proper house 
shall be taken for the purposes of the charity, on behalf of the children 
and grand-children to be oenefited. We submit that this charity may be 
maintained ; as far, at least, as to the personal estate. As to the real 
estate, it may be difficult to maintain it. The trustees acted on the sup- 
position that the charity might be maintained as to the personal. estate i 
but that is now doubted, in as much as it is a direction to take a le^se.^ 
Ttie stiitiite prohibits the gift of land, or of money to be laid out in 'the ^ ot ri,tj.,^ 

jmrchdse of land, or any interest in it. And the question is, whether this <* ' '* •>':tn« 
can be c^led a purchase. There is no authority clearly in point; but ' "^^ y^ ' * 
there are some that bear strongly upon it, to show it not to be illegal. * " *o «« 

In Gastril y. Bakery cited in Vaughan y, Farrer, 2Ves. 185. Lord 
Hardwicke carried the charity into execution by hiring an liouse. It^ 

may 
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Jtffijst .>n*y t)^ takeq. tkcrcfore, for granted, he would have d<;'!\?>tJiBt>">' 
^^„t^m^ iVh^re ic wac part of the direction of the will. Tliat cuse is con'^ctlv 
niiiiintn- USlBd, ^nd in the principal case of Vaiighan v. Farrer, Lord }iardv.ki( 
HMW' exjvu,4ReJ hinisolf to the same effect. JVgain, this is not widiiii the 

EiM«K^ misfhief to be remedied hy the statute, the making lamln inalieii«ble : 
beire they may hire from time to time. But if it is not good fiB. a general 
gpiXi, it i^.good Ba a Epeei^c.^cid to the pcrsoiis to wboRi it ia giyen. 
iXheriB is, no ijbubt, b"' from ihe case of GTines v. Case, .{ante, p- 67.) 
^here Lord I'/iur/oic iJioughi the gift of the annuities good, as persona) 
^uoUcs.to thi> Diiiiistcn ; but the Xiords Conunisaonera thought tbey 
iffejie given erf rofi'qne as Tninistera, and therefore part of tbe (;eneral 
^i(i. But- here, It is good as a personal gift, Doe dem. of Phitlipt t. 
i^Stirid^Ct -tTerni Hep. H. U.2G4., It is given to perRous sustaining a 
( ^i.':* , ^Brtain cturacter, as chUJreu and grand-children ; it niaj' be separated 
^rom UiL- eharity and go, us far as by law it can, that is, to all the cbit- 
4ien aiidgraiul-children bocn at tbe time of the gift. 
,(^iMr. Hoiicilor General [for the heir at law, who is also personal repre- 
(•ealative,) Ihe question is, whether this is any tiling more than a public 
.phaiity, with a particular benefit to such of the founder's kin wboK 
[ •397 ] -situation u^itkea thero the objects of a public [*] charity. In Grieoety. 
,Cate, the general instruction was to found chapels, with a nominalJon of 
. the lirst ministers ; so here the general intention was to found a puWic 
charity, and to give tbe first nomination to his own relations, the other 
places to be filled by persons to whom the gifts cannot be good. It 
must be conhncd to children and grand- children of persons living at the 
.-tfine.,.-- ■ ■ — "■".'■ "■'■■'■ "-■ 

,^i:Xih4 CAaRce2br.--> The first object irf'ihemtatitr'ia to rit«'«A>cWini 
^o diese. children aod grand-children, and tfaM tUU a WWfit dIMtd 
,{)rjtf to others ft-am his.bounty I can only deviie s planfbflhti'MA- 
•^iqmoa of the objects of his bounty, aDd directaa enquiry wllti'eM'iriBk: 
;M far as it tends to establish a' charity for gCDcrtd pniposesi ititfVMi 
-„liy the statute of Mortmaio. (3) ■ ' *■"'' *_' 

J i. SiU. dismissed us to the W/'orney Gnteni/. '''''■ 

, <a) The Court declvcd that tbe deriie and bequat, &c wn toM, u ■ dmiM'fen** 

nncnl puipoie* of cstabliibiDg ■ ebatiiy, at bdng' wiftin tba acl, Ac.j tMAf^MAt 
'Biildrn^ Biid gnrtd-children «f tha •nefid pcnoo* aancd ia tb» tmfUor't «r<U Vi*T<t*'' 
'ilillMl«sl)ie bcBcft ef tlMiEii]ga«tioi» nud* i>t tlwii labour bj tbe laiAinll/. vtrm 

Ihe objecU thereof were not loo remoic ll ITM then declired IIh^ ihcflMit^ pltH'iU' 
,|n*iiiai)t«i|Mine(l in the said leiiator't will (eicgpt m ■farasiM)' wtw to be t»wJilWI s 
.; tr^st^brtlfe uidlnliuar's heir and next of Md. Tlmtmtttttxatviiamtiaiafiiflm 
'.MTore the Mutrr for educating ibe petHUavho w« ob^Kti bT tlw XttUtvt^-bMltff, 
'•'tUfur ai the £«po«liiDB nde ^ ihe UMMor waa k rab'd ana undBJ (be dadaialir- -*~^ 
'wMi, Bid tor fimang such pcnoiii out ^iprcnticc*, &c The Matfcr yn» oa 
' aaoartfia wh* *«(«, ihi ot^iecta of the teattior'a bounl;, accocding to tbe ibova di - 

and under what righti thejr claimed. R. L. 
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Lord CoMPTON against OxEMDZHi Bart.(t)- 
(No Entry.) 
:, dated 24th of July, I79S, vA mMlfe f 



K. durn npM,.!!! Y oitidei of agreemeiU, dated 24th of Julg, I79S, and muS/k fn^/kua 
I luudc'a ' U ta the inarriafe of Jdhn Bromfidd the elder, snd Eihii^ttk With, 
!^*toh^r^ reciting the intended marriage, and that said £Kni&e(A Wo^ irU«tiKd 
rapccwnUtiteoriiif MitM', •hsUriokfor tbebencfltofhisbvr.fl) ..< 

;i) >KiMtc(l)antt.|>agn ..^'~ ■>• ■ ' "■ fi i~"..7_ 



5y^'^I^™*;<*''^'', "^version, of the real estates therrilt'ttleritloWtT, 
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Intended marrlR^p and of the fm-lutit, -'CmmmB 



4Wd ^O^sessed ((t a tronBJiIerable personal cstMn, Said ^oAf. Br'>miif!d, 
toilS)[lcrohot. of tf>e sw.l then intended marrlRgp and cf the ffi-li.t 
K^vdnaaicii W-jtli irnstws ihm-in i.:iii)c(i, that lit- would witliiii one >eur "#«»" 
cuflvn', to tlie trustees, finehold p^tatee of the yearly value af 3f)(l/: in O*'**"* 
(1-ii.t to the uw of himself for life eans tvaste, remaiiider tw his then 
;iUeinIett «-ifc for life, remainder as to 200/. jjeron/mm, pari of said 300i 
^f*!""!.' '" '''^ '""^ "'' '''^ '^"' ""'^ ''^'^'''' ^*'"*' "'' Kilcl marriage ih tail 
YaSji? « rei'erBioti in fee to himself; and as to the remaining 100/. 
1^ flMJnna, after the death of himself aad Ms intended wife, to and 
*WtegBt such childreji of said then intciidtd marriage, &» thcV slwrnld' ih 
ftitoner therein mentioned direct and appoLtit, luhject ttoverthefess tb-a 
^riS^f'^V.-,' '^ '**? ""^^ "^""''^ ""^ "'"^ -^ ^'"■'^ wunsef children rf the (hen 
intended [•] marriaEe, the mm qflSQOl. dould be raUed, (Vow and after [ -Sge 1 
Ihe death of said John Btomfield and bfs said intended wife, to be chnY<rtd 
"^^ c/targeab/e upm siich last mentioned lOW. perueat, for the tiouaxtrr 
cAi/tf or children of said then Intended marriage, to bo pafd ahd payable 
10 the son or gong at In-enty-one years or marriage, whli;/! should fittt 
Happen, and durmg tTie minority or minorities of such younger chiM 6r 
.ji;hiMren, sueh 100/. a-year should be charged with interWt ftr iheir ■ ''■' 
.tnaJntenFince ; uiid the said J<Jm Bro'ii/icld further covenanted, to settle 
lA furibcr estate of 100/. over and besides Nuid 300/, per annum, on having 
ihis wife's reversionary t-states conveyed to him, upon trust for the uses 
,^reia mentiqiied ; and further covenanted, withih two yean, to comey 
unto raid trustees a further freehold estate, to be purchased, of the tnrly 
>^itt of Wfjl. and which last mentioned estate, should be so settled Upon 
htfiein the said truataes, in trust for himself for life, sans waste, remainder 
. Withe eldest son of the marriage in fee, subject to thepaynient of an ad- 
4itionalsHm of l500l./or a portion or poriiotu of the younger chitd or 
,^ciHdrem of the Mtid marriage, to be paid and payable, and to be applied 
to the same uses, and in tuch manner at ike taidjirtt mentioned nini of 
iSOOl. and it was further agreed, that in case the said John BromfiM 
could not conveniently purchase estates of the yearly value of 600/. 
r -according to the covenants, within the times thereby limited, tliat tic 
Mwirid lay out a sum of money, equal to the value of the estates, on 
'botfae goi^ security, in the names of the said trustees, in trust to be ap- 
plied for the purchasing of lands to be so settied as aforesaid, until such 
purchase or purchases could be so made. 

' The marriage took effect, and there was issue two children, Ja/in 
^ Bfoittfield, and Elitabeth Bromfield; a fine was i^rwards duly levied 
'b^ Bi^int^ld and his wife, of the estates of the wife, and by a deed, 
dated llth of January, 17S1, to lead the uses of such fine, the same were 
declared to be to the uses, and for the intents and purposet (herein men- 
tioned. 

By indenture of lease and release of the 6th and 7th May, 1731, 
reciting the aforesaid marriage articles, and that said John Bromfield was 
seised of several manors, Sfc. therein mentioned, of the yearly value of 
300/. and which he ixiihtd to tattle, punuanl to the laidjirtt covenant in 
the marriage articles, John Bromfeld [•] conveyed the premises therein r magg 5 
particularly mentioned, to trustees, upon the trusts therein mentioned, ^ ' 

as to certain parts thereof of the yearly value of S!00/. to the uses to 
rii^tt^fb the.20(V^ a-;year, in the first place, was agreed to be setll«l by 
.auitl articles of agreement; as to the residue of ^e pr^misM, oF|he ' 
>-',;«arJy, value of I(X)/. per annum, to the use of said Jonh BfbinJieM for 

(1) Sh the cui of Orm/tn T, Lord CbM;i<Mi> inrtM, 831, tf w;- wjlh tfa* DOlca sad 
rcTemiccs, uid the judgment upon tbs printipal cite on the pi-eient ocouoD, is re- 
ported \n S VcB. jun. 204, SS5. See •]«) Sir W.Craal M. K.'s obaertauoiu in FotIki 
: y. M-^fall, 18 V«i. 3M, 391, Ac. 
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lf|«,stuu} waste, remainder to. £^u0i«(i hit mfeforlifihraiiiBiadQr.tiitbe 
truatces for a term of 500 yean, ramauider l« »och vut U itw wid 
Ufhp Brao^dd and Eiixabeti hi» wire ■houldap^nt} and. Jn d^ult 
[C^^of, (0 John Bromfield, (the fint son o£ the said Joim.B n n^ ^4\ Ae 
,)ieri and £/t««fBiA, Ilia wtte;) and the heirs male of hia hodgrfl wjch avch 
,. , Pf^n^ijdan ovw as therein aientinned. with the idlipiste.reiaQiQflt* W 

xe^ieruqnia fee,,totbe use of tbjs taii John,BrontfiwfihefVii>«%^9aA!n 
tQ^e t^i;B),Df jQQ.yeai^ tJie sqroe wa« declared to be in, trust* LWfter.Uic 
4^889 .qftl)ie.sitr,yivor of them (lie uid John Brat^4 4i)4>i£{JMialA 
]i|!i,tvi''i^, tu rui^e ilie summj' ISOOi, for the. portion or portion* ■»£' Ae 
>/oiiiiger. child or diitdieii of the Raid John Broafield the elder *nA EU- 
ssffeth l^is wife, auLorditig ^o the intent of said articles of «f;r«fiOieal, 
being tixejrst sum of ISOO/. thereby provided, and af^r. pajpieU 
ti^ereof, l^c, Llie remtiiuilcr.of uich term to attend the iaheril^icev: 

John lironi^eld the elder oaade.his will, duly Attested to paw real 
e^te«. dated TtJi lUnnr/i, 17S1( whereby, amougat othn' tbinga,, after 
reciting, the motringe urtJdes, and.jtbot he had settled ianda o( the 
yearly value of iiOO/. to llie Uie> in the said articles tnentiaued, in par* 
(uancG of aaid iirst cov^iant in said articlea. coniained, he ratibcd 
and conBrmed such settleiqeiit; and after giving directions to hia troa- 
I^BBtherpn named to purchase lands ofSCV. per annum, which, with 
^9 said testator's house of. Lewes, in the county of Smik, -wouM make 
XOdU per annum m performance of his second covenant ; which laadi 
and premises, and house, testator directed to be settled in manOar 
therein mentigned ; and after reciting that it might be dtfficiijc to &>d a 
Cf^venient purchase of lands of the vaIi^,of 200/. a-year, to be settled 
aocprding to the articles, nursuant to the said testator's third cov^wnt, 
ii^d charged with the adoitional sum of 1500/. for younaer chibkea'a 
portions ; and that such lost-mentioned sum of 1500i., and the interctt 
thereof, might be eatis6ed out of his personal estate, till aoch SOOf- 
C*400] [''].arycar cotild be conveniently purchased, and as it mietu he male 
convenient for his eldest son aiid his lieirs, to hare SOOOi. and the k- 
tere^t thereof, at il. l(k. per cent, per annum, rather than the rents and 
prohts of iOOi, a-year in laud, thereout deducting the interest of 1500J. 
^3 per cent, per annum, tlieref ore he thereby directed fhai, until sadi 
^00(. a-year could he c on venicmly purchased, his said trustees ahould 
pay such younger child and children interest of the said 1500/. fironi hi* 
death, until the said 1500/. were payable, and interest as aforesaid for 
3000/. to his eldest son, for the time being, and such SOOO/. to his eldest 
apn or his heirs when he should be fable to give a legal disclmrge for the 
same, provided he shoulil be willing to accept thereof, ingteul of the 
laat-mentioned sum ; but if 200/. a-year could be conveniently pur- 
cbapedi tbe same should be purchased by tbe truetees ; and gave the 
residue in trust for his son at twenty-one, with remainders over, and 
appointed Lawton and Gilbert cKecutors. 

Mlieabtih Bronifield, tbe wife ai John Browtfidd the elder, died in 
liU lifp-tinie, BJul tlie testator died 20lh of •Ainiuiry, J735, leaving Volt 
fyon^ld junior, his only son, and Jilizabeth Brotnfield hia dav^^juer, 
and only, younger child ot the marriage. 

. i^he testator did not in his Lfe-time purchase or settle any. Iwida. to- 
cprding to his aecood and tl>ird covenants ; but the execut«ra p unnmtA 
personal estate more than sufficient, after payment of debts, ^^Uymke 
t^ juirchascs; and they, accordingly, nude several purchoMit -with 
i^ney which ^ey declared was the money of the testator, by whidi 
mgaaa the devised and purchased estates amounted to the full aiuiMd 
vijlue of ^OQ/., and. the three covenants were fully satisfied; aDd^tbe 
saf4i JandVf as to 900/. a-year, became liable to the payment of the se- 
cond sum of 1500/. 

EJixaielh 
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Elizabeth Bromfield, the daughter, attained her age of twenty-one on ]7dS. 
the Mth^W' WlH«i*ftfe»r,' 174^, by whibh nhe bedd^e eHiitUd to ike fdid \— 4;iU 
iWi>«ii*l» djri5O0/.V but the santre remain unpaid. ' • - ^ '-'i--' Ctmntnf 

'J6kk BrdfHfield, Me^ tfie death of hi6 father, snfifer^ a i^to^^f'^, » «wM > 
the jirertrfnes tonipHiied'in the settlement of the 6th and ttU bf'\WV^,' ^""T^V 
17SI,''i^d)Mding thfe (ireniiges contained in the five hundted y^drii t^hnV 
by whieh htd' becamg^ided in fee thereof; Edward Tfni/ttiH, [*]'6h*tyP 
the'trtisteeir 6f the%?e hundred years terra, survived Joltn Nevd^gtitiy 
Ills eQ^)Cmstee, and died : some of the defendants are his repres^iltauVel?,^ 
Ni^holiii' GUberi, one of the exet^utors and trustees named in i^& JbiW 
BronfiektB win, and also one of the trustees named inf the said ihderii^ 
tiirfe (jrf relesfte of the 7th May, 1731, survived the sWd Hetitjf' La^ttini 
the other of such executors and trustees, And departed thFs life some'^ 
time m the month of NoDCmber, 1774, leaving 6eiendkr\i NicMlas<S0 
heriy his eldest son and heir at law, whom he had also appoiiffeA eid6- 
ciitor, and the fee-simple of estates so purchased is lio^ vesti^dl^ri Mm. 

Upon the death of the said John Bronifield the testator, JbAn BrUtk-^ 
fidd the younger entered into possession ' ^T the estates fcompiisfed 'W 
said indenture of lease and release of the 6th and'7th of itfiy, 1751 i 
and thereby limited to him in tail male as aforesaid, and also of all'bth^ 
the real estates of testator, and of the purchased estates, and continued 
in possession thereof until February , 1759, when a commission of Hir 
nacy was issued against him, he was declared to be a lunatic, and 
JSliiabeth Brornfield^ his sister, was appointed committee of his' pergbVi 
and estate. ^ , > (, • <!t 

Elizabeth Bromfield the younger died the 1st of January ^ 1790,* Wft- 
married and intestate, and without ever having received chr b^eh'j^atd 
the* aforesaid two several portions or sums of 1500/. and l50t)/«, lieavtif^ 
the said JoAn Bromfield the lunatic, her brother and only next bf km, 
her surviving. .;;m.j../. 

Soon after the death of said Elizabeth Bromfield, the defendant Srr 
Henru Oxenden was appointed committee of the lunatic's real estates, ''' 

and the said John Bromfield continued to be a lunatic until the tinre of 
his death, on the 30th January^ 1792, intestate, and without' iSslieV 
leaving the plaintiffs his next 6f kin; and the plaiiitifi^, Lord Coifrpfofi 
and Jane Langham, are now the legal personal representatives of John 
Bfomfield and the said Elizabeth Bromfieldy and, as such, with the 
other plaintiffs, filed the present bill against Sir Henry Oxenden BArt* 
the heir at law, and tlie other defendantis, to be paid the said 'two se- 
veriil portions or sums of 1500/. and 1500/., and all interest due thei*^6'A. 

Mr. Attorney General^ Mr. Solicitor General, md Mn Itdmttt) ftit 
the i^Jaintiifs. . . ^ -.r -- 

[*] The question is, whether the personal representative of jfiffrii^ifi^ [ ♦402] 
Btontfleid h not entitled to receive those two partf6tis, trnder'^thfe'lSV- 
ciimstance of the brother having survived her. ' ' ' '' ^ ' i^» ' •' »' 

There is some difference between the two sums,' As to i;hi^ fWrii^;* 
by the recovery, he had become seised in (be oif the estate ; thei*^ i)ein^ 
a tehn, there was no merger at law. As io the second, the j^tiH^* 
chafrged Was never conveyed to the uses of th^ articles ;'ab tdt^i^lft* 
was tenant in tail in equity. Both sums Tfere d^ktt^^lih'f^JStiiH^iK' 
ii» herlili-time : upon her death the brother bei:i^m:^'ehti^^'8g''her 
IMsnoHai-tepresetttative : but they might have beeii r^^ied fdr"|]^fi»^^f 
6f4ferdebts, •' ■•' '■'■•• ^ ^- ■ •■ .'.-im-jm. ..i;M, :d-..-).i 

*'Ther€» ftf' n^ Ca<^ where uiifty 
^ie»sde a' e^af g^ to - sink' fdi* Ms !i6f r ^ 
ferfheHc^of a p^rion ofsdundxnind. Ih the ease'pf ah 
thd O^urt iriil istStl bM the chkrge to subsist' fcH ' fal^' peryij^al- 





ItQSi powtl^i^ite^iran ofi a>iisnatiii.w9ftf Argued ir«n^Ai>.1I^>MUiti/$t , i%w4\^^ 

sentatives; there are many cases io vjiicfa M^epidd flP^b^ argU^^JiMlh 
he kid' QMlde no, «kction. If he bad made a wili before lii% AiAQac|fiirt)e 
subsequent unity of possession would not have prevented its lif^hg jfih 
effedff I£ hftiibfEulddits/ the. Court would ibav^jM^^ (ibtiei i^rj^ipal 
interest which he had in the. ierm lo the pny^eot .of tUf^< : .In ^UTi/v^ 
Grimstone^ Amb. 706., the nature of the property could not be altered: 

henej i^h^m tbejuoaiie^diedv lit was. personal iiuropentyv be.lisNLit nsims 

his ttwn,' but a* personal rqiresentative of hi9 siscef>'SQblect<t«^aM>ii9>^ 

., , J rbitrtiis'OTi^er: a^ A lunatic, h€f could not change thfenam^ 

Ki jj nln , .... ptiirty f,^»rHerje;^,pej)H)P is pot capable of election^ the Court W^i^fm^i 

•\< w. tj> : 1 I tUft fFop^rty ;sucb aais inost benefioial. It being a_ c^argo Qjd Jbis^/glxnii 

'- ■ >" * ^ >•> eatale 'will make >no diffierenoek In Qwiliim v* Hoi[^ain/^£)9 .20th |0£ JaM 

^I.jC fi\ Afi.'i •>: ii'. »'.. .1. ■/ /.. .'.,>■.■ ■:'•./'. 'IHII^Mtf 

■^ -/i^ 1 v>; >«"••,:;• J i/i A '! i>i-y ••■i . . . ' . .;•-.". .'..'• . , *-i:f.>fn 

J <i M AsMiw CM9, «?• ? V^ jun. 26*., e^TwrrSir .r. Cmn/ M- B», Ifi V^,J|^ 

. .194^ r.r^i9 JEUniior.tl^ra «iMsonjP* it to Im mi^ uqrt|y>rt04 que..,, T|ie Rifito^, i» p«fu|jf|i& 

gnti$fd tJ^Mkm l)e«ii/fvoMrf4 witba.vcry goi^ not^ Kffif, j^^piff^st XfiiaiCo(qi^iii^f^ 
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-.;,^.0 '...=: :-...;;•. • , -. •.. • 1 ' . Gi^M-LiMfv HoWtAKD. /, .'., _, .,j_.^ .^^ 

Charge. — >'Thetartaton' Aiin^>/bi0|r JMnj^ niadeim wiU injoatoner f^^ -- \ ^-^ ^»^r :> 

Dcriseof !• M t«(jHicii >»i>iiilly (^tat* %«kb: «Mo|i k bt» pkmsodt God, to hloii nH^i I givQ «»JiaiHib 

lands made «Aar flientibiied*^(tliat k toiaaf >, I ^d>aU my houcaA.-<out-bou«a» l^odt^ . Kf^hm^ Jsiri 

chargeable ettlite wfaatsoeter unto my ton Thomas f paying and^bebarging yikm lahaM iyiy^ftW 

with what I ebargeiBpoD iu /Mm, i give and bequeath unto my.four^gniad-^iiiMrati flW«.K*|^i^iW 
shall hereafter and tftatiaterctt be paid to then far the same liU the. whole Itgmaf k^ i^ w c h^ r gn imtb 
charge upon it. tatisfted; And then tctcator bequeath^ several anataitiea^ wttb U b tij^ 'to tha#mninn 
A legacy not ttf^tfnier and distrain an any part oi btslandsifor BaS'pliyinQni ;' -aod-tbaii iia gi^WkiOPIt 
ezprttsJy l<^gaefos ^enaraily, without . charging th#m on the Und ;> after: that a= «uin oC nmwify $Q^ 

charged shall diUrch^wardefts of his parish, to Im laid out by them iniands for a perpetual fdwHjhM 
be paid out of lb« poor, wiih power till such purohaae to enter on hit lands ibr the iotere«t.of iUa Milt 
dM land. Bhonev, and to distrain on non^paymeot ; and makes his son TAoomu lole eauteatpr^i ^^i 

>' Tifftwim thcgon Kkewise makes Iqs wiUy-and. gtretaUhla land tojiis bnthmt.H^iiill^ 

mbjefct to the payment of 40/L pen anman to iaa aistar ;: «Dd.mak«aliiia omi9t»»r^ft4 

give» ^Ot.' a4>iec« to his nieces j#im and JUmw^ > :>.i lub 

• .Aftavwnnla WtMUm makes hia will y vk. 1 ^va all my land^ and teviemeots. to ffajr-^M 

T^eNiaf and Ws heir% subjeot oeircrthelns, and chargtabie with tha paymeai 'qi-.n^w^ 

kgacie8.herain>aAer mentioned, /fem, I giv* and beqveath to my 4Michtcr ^fim ^IPQfiL 

dvcr and ibove what was given her by the will of herunde and giwMlfiahar; ainl idpal9 

My daughiot Jfnry OOOOC. vmr and iabave what was given liiar ty. bar ^incia. iMpd^grililili 

father's wilL ,.... .-.^»£»sJ 

' Upen evcoplions to the Master's report, question how was, whether the suiqa Kd$Qbl, 

»^piece4M}qacatlied by Ifmmpkfey Mayo to his four gnind-child>eo» (of wbow^.^najjipiy 

UU¥y ^era the only two Itring,) and the 501*- bequeathed bj 2Vma«t «nd tbf \9gfif%^ 

V30L in the will of WUHam^ were all or cither of them charged by the raipectia^ IfiUf <P 

ttM real astate.). '•• .. ^ , /^^r. 

. ijord ekancelior,*^Th»iinii point ia, whether the Is^f^uaea pf ^tOQL A-piasfl.ilV^iite 

nieces Ann and Ma^ were charged respectively by liie original wiUs of jETupfiArsyiaaS 

TKaiiMii, and, if not, then, . . ''<.^Q 

2d, Whether Mr. W. Mayo has by his will made them charges on the real cstma^:^* .,i 

. . • .oi,> '•.< ^' AW 16 tlw 6iat, what the real design and meaning of Humpkrey. wasi.jia \mj}mWf^ 

'tis not impossible that he might mean it as a charge, btttaa Itiare la notlwigiiif ttfilifip 

•>';p. / wtpresaad,^- nor even to be inlkRed iroaa ..the penning oftha will, but. r«t||j9r iJ^ed^Hi- 

trary, a obarga which is in disinherison of the hair at law, sq fiur at. i| g^es, ^qfi^^fft |f 

taised but on a posUbla or doubtful conatntction. The legacy of SOOL ia 4uge|vi«ipUg|^ 

qpieat of a aum of iiioney» and- tfaewfore as ench aoust chargd tbapt^caonal pstptf^iftiRjl 

««ibot poiaibly afibet thb land ; aor is It any answer ;lo say^ the paifQiiai ^i^/itft^^ fiit 

< qirk sly chafgadr and tfaenlbn the testator might roaaa to dtiarge \>Si^jmi^ |5pf.i||xJ>P 

4Mdb-Us sou Tlwma9 €Butm»ar, and timr sraa a snffl^t .dbppsit^p^of ^hli j||ifiil|l 

estate without more words, and the executor is oompeflable to distribute iMfWWrtV* 

■ •■*?)bV ;-»k: Ifi^iioai ■•••••-.•• i j*;. r.rv 

:< ^Bnt timi It fo insisted tlnit bare kfe express woidb i<r charge tba IcglHte 

and those are what immediately preceded these legacies where the tettator tgjnFWA^fl lP 

»!to T*k&maSf paying and discharging what he should hereafter charge upon it. 

0UI 




'im Tum iGi)iuiirr «ri OH*JvrfcBtity ' 4HI 

iMVy^(p741, J^fhU'£lbKa»M^'frM 'an :|iilbfit' 'wh0fii>t&<r mtHbo^^tadatninfAii \tdSS 

dm^^fkkmeO^i^d iiib&ri^ tker'fftri; ?.-.'»•-'. -n ■-- ....:• : ^. /,?f 1/1^,8 
94&or^>C)(f<kii€;(if///>> (wItKmitheiaring Uic dth^r side) spoke to -ttofbUHw^ 

iiljjfJJ^flfefefc': ^■- >-' ' •' J- J i i • •"■' • - '•.-■'<, :., rr-'.u t/- ):,pOr{du3 

l^T^ngt^' i9 <^i[) dUfercnce between thig cose ^md that in^ Amble^i Theii^ 

tke^^Oitt*t'haddoni^ the act proper to btf'done.' " •. »i /;• v i^-nojia 

ajBmvI Ikibit ftfi(M4 wards not miflficient flor thiit purpoie^ htmg oaly by; vngr \ of uMbno^ 
di0tict^K ••^ r^latd to future Won)* of charge, whtdi the te^thti^ JM^ffi^ t/s^.fitk^ ^ of, { 
%i^Bi^;^lmrg^ he has afterwonUmade in prQ{>er wQfdi tvlth rvspe^jt to tpvpfi JfBXJ^cul^f^ 
Icgfae^ "^lOMgh not as to others. Thus he gives to the' minister office pirish 4t. a voir;' The char;;ing 
I^fW>1e'f'ai- ever otJl of his land ; 40s, to hh coukhi' 6?i^>r^ in i{We'minn^.''^/&ftet'tli)kt some particular 
M'i[^e^'i^otfM legates generalljr, br he did'tbeSOd/.y'^aeino mot# same^-l«H^';i «|'JS04. Ibt* legacies upon 
wMkdfihisJiervantsforinouming, &e., wfaithdifrerence-is aTvfiry>iDatihisi:etH3iiinsl$B<t|y' land is a reason 
t^a^$ig|ran what sense the first clause of the will ought to be taken, not by way of im- to think be only 
inMJate^charge on all the legacies, but as an introduction to a future one. And it would intended these 
be a very strange construction that I must make, if it were otherwise, for then I must as chai^ea on 
fltt^th&t 'tlie SOi^ tf pleeeto the servants and other trifling teg^ics«re eh^fl^nke#lse the land, and 
dirtte latidi as miadi as this of 2001, , which Ctonbt'be im^hfed to hav<j beiM t!hb^mcalw'' not any others 
ib^c^ihj^ te^tor; and ujpom thrwhole 1 tiiriflk it'would be ar 4m(ch i^Mre fdtHidr IMM^ which be has 
pvicsifotii to 81^, that h?gacies shall be chained <Mi -the nalesta^, When thei'e' art^ -ut^ not expressly 
words for that purpose, than to charge tbrai on the personal estate, which l& the natural charged on 
and ordinary fund for payment of siich legacies'. Thiii point brings to my memory the tlie land, .^..-u.; 
case o( Leifih v. Lord H'tfmngJon, where the testator begins jilst in tfie aat&e n]aniier«M to ^ainil > 

ail 1iirworh% estate, dsnitting all hk debts to be paodr and then devised ATeoi-chaiigft of 1 > .vit ) 

tOOL'Ptftktnnmm payable out of hia land; and ^ben limited' his estate to hia broths .C; - . ^-buBl 

Hikitf Boaikfot Kfe $ romaindcr in trust for his other brother, the Lard. JVmrriMp&n, fsi^ -^ ta iv 

IM^' ' Willi •iwAalndci' over; upon Gearys death the Earl became tenant for Ufe, and '.>, ijivr 

WMii^t bk bill ajgaioai the remaindin'.inan I0 have satkfactien out of the jreai estate for i i uU 

a'debl 6f fiOOO^r due up him frooa tbe testator, >eing a. sum origioatty deirised bf tlm ...imI) 

Ducfaeie of fS^mersit itt trust, lo be laid out in lands to be aetticd sn the testator in taU# ; . > .1 -^ >: A 
m^ I'cgttMriiiddr to -the Earl -in fee; biit no land was ever purohaaed, and the moqey ■ -.^qt; 

40kmt I* the testator as administnttor de bonis lun. to tbe Ducbets* I was of counsel in ., irn . 

4bAI eaeei and I remember tbe Matter oftke^ RoU» would not decree a satisfisetion out^of 1... . ;.-..■ od 
tbe real estate, fbr this reason, (among others,)- that notwithstanding tlie general wofcb u.,f:: >>iij 

at'flitvit,'yet there was not a suflloisnt intent appearing by the will to charge tbe land.-with 
dtMtSft'beoauM there was an eicpresa charge of the rent of 100/. /Mr annum, which ex* 
eluded every thing not expressed. This decree was aftecwarda reversed in Cbanoery. by 
^SiifcA'Kitig, and his reversal alBrmed in -tbe House of Lords, which caae seemaat ftm a 
NtMe'simiUr to the present, Butf upon'comparing^it, it appears very different^ fer tbure 
^^ bo etpress charge of any particular debts, tboogh there was of the rani>.obarge; jnfl 
Ae- gi^in«$ a bounty legacy to be paid out of the estate oouU be no exclusion of lii»inte«t 
tkji(lQteM£l>li flbeuld be pirid out of it likewise, though it would have exduded niiy other 
legacies, and so here. . r . 

- Ais'to the two legaciM of 50i{. given by Tbomnat there is no colour for aaying th«ae. are 
\ilktgti oitr the real estate; but then it is said, tlmt admitting these two legaciw of iiQOU 
Mnd^Sbf.' are not chargesby tbe wills of //4/m/>Art:!|» or Thomas, yet they are beoofUe 
^ bf Urine of the hMt will of the testator H^m^MaifOj who has given hia two daughters 
iAXXV. a piece, over and above what they were entitled to from him by their unde and 
||ffcn<ff5lth^'s will ; aiJMl it is hMlsted that thia amounto to a devise of hb Unds, sylject 
Ih^f Iie'pkyment of both bis «wn legacies and those of hb (w$hw and brother. 

But I think- that by these words the testator intended plainly to charge oidy his 04V 
l^aciea.-^'- 

^'R'bieidd b« had no occasioo to mention the other legacies at alU uidest be bad^de- Objection. 
¥i||ti(bt to charge them on hb land. 

- •'^<^8''M thai thetv is a plafai abswer, he being cvccutor to TAoaiosv who waa«Moitilor Answer. 
tli ^fTBHbn*', and to bound to pay hb two brothers' legadea. It might have beeft a 
i lftt iatTi W,^ wtiettier this deviae of 900Of. to bun and Mary might not be takea to be only 
W4ieti'abd sadsAailoB of tbe ftrst legacy ; and aievefora those legacies were mentioned 
4fbi' lio 'bttler 0urpOft«^tiian to ehew, as the testator says, that the daughtei*s should have 
"ftt i a f^ yel- atiid'abote;' and therefore ft wooM be a most strange coostructioD to eharge 
te>tfstbts^s estate witb ibe legadea of other persona, meBtioned only by acoidentr^and • 
%4nftiMMIy;- -" 

The exception therefore was over-ruled, but without prejudice to the queation jf«i» Sd Question. 
liAiig^ tbe ^iOOBtw*. leg«ey, ^stated speeially by the Master's yeport, wbidi'caraa oai «cxt 
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[*] There is no material difference between the two sufns. .If an. 
ej^emenr Ifad b6en brought, the tm«t ("ould vifi haVif iSe^ pIiV'iUo 
activity wMiDUt anobjMI^ thif-tAHlteAi c^ttMiibt i^e^iie mut activiiv . 
b3^«fcectttiftt iU ^ fT— ^ry --to- -(•'''.>«'?' -^^ ;; - ^^'^.^ 'l^^A 
^VJJSv ^Where Iher^ ife an.Ckbforf of riglftg, Neither of thehi can loth exectijle^ii^, 
'^?1? -^ lafr^ 'but this Cotnt l^il! preserve them distinct^ if the thtentlon so' to lo 
• *^^ is cHher expr^ed o^ impKed; <5) ' '-'' W-.M 

^41 the case of inlkdts;' it goes upon an express intent to keeb i^ 
separate; as thi> Wfartl candispose, at an earliei' agCi^ 6f tTie perwiqi 
thM of the ireld estates. v !. . \ /iLil 

In Thomoi y. 'KtgmUhy ^ihe intervenitig estate preven^4'^H^ 
merger. (4) . ^i - Af * 

If^tnr opinfon Is wrohr inthts qase, it mlist be so In tb^ fprroeiw 

cats*;-^ ■ ' •' ^ '■■■)■• ■ '\ ■; ^ ; ; ' .'tJ, 

Between an absolute, mere, rfea!,' and personal repf^enlative^ |;£|)^]3k ^ 

no%^iilty'*e«ni^e. * ' -, j' •' -\:liW* 

^ •*" ^ . DisnHss tl^e bill as to both atiml^ 
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fS)^''A -M8. iMit «f Sb* ft RmnSay, in Xxmi Co^cAfjfrf^'cone^tlonr tbtii viprcncs'tKn* 
pwilfi/ ito:jadjpnents ««.lt b s clesr prificij^e of law, and equaRf M>^<f equft^/'tNiiff 
" wliM^tl)^ tfto unian of rights in the Mfoe p^non* one-righr^oBiii6t M-pUt %i3l$^' 
*■ ^^i|ioQ ag^linst the other," &c. [But we. tlie Editor*« iMHe^ ta Chiit^ n JRmdtetif* 

po^^4Vf»]' . .Art '• ■■ :^siv6 

H)*t^a Xov^^iUporotigft U reported^ by MV. VciiEyJun., (^^ol- 9^4.1 toMy Uijd£L 
ptrilof IbelAaie : -^ •« The caseit of infants turn upon ft'su)JpO!io^ Irnx^bil ' The C^hirt jft^^ 
^ ib'^nemct ▼. XeymUhf that h was much more itenefiiHor td iffe tn(1uif IhAt ii itk 
** continue personal, liecause an infant has the use and disponitMMi of thtC i S i < Wti -9l ;' 
** Y^ G0|il4 h«^ no- disposable interest in real till that iigew ThaaEj|fi>re^ ia ^hit'CM^fUe 
** Conlrt li^U ndt hold that a personal right devolving on an. infant if .menwd iKflffilnT 
** StiA^, ii^lildi hfe has upon a supposed intentimi, he would ttave if he ooufdcppreH i^;, | 
** s9-1f tiieire is any eitpnns intention. In the manuscript case dted, iGtnl^m JB***)^*^ 4 
«< litidi nbte C^} imteo,] the intervening ineambnncer piWenttoA the hiergM^^'sund^l^WjIf '' 
•' more beneficial for the person entitled to the charge io let the estttte staiHl #iaiw^ 
** iocumhrancc upon it, than to take it disdforged of tlieincumbrMiee, Md gnnpffidrii)Ui' 
'* to the second incumbrancer. ' This case goes exactly upon the same ground «b the 1 
•* c4ie upon the timber, [antea, '251.} If this decree is wrong so is that. ( t 
** tttefs is no ofaje^ion to this proposition, ihat as between mere and absolute re«l ..^^ 
" piSvtDnal representatives there can Mist no ^uity; but the intciest miinlt'be fMn ^^ 
•• ljpitu)(i« htti directed it** ■.'■•■^-i • :» lU"? 
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triiieS.C. ., Roebuck against Hi: aia. " *?'' '^'^^^ 

SVcs.jun. 265.] ; .•.>ci|-i^ii 

iT^^Vr, (Reg- Lib. 1792. B. foU 461.) • >- •'^ ■ ^^ 

Hattt 15th Jtriy. \ o f ^ .^ .^^^ 

Testatrix gave QUSANNA H LEE made ber will the 6th of March, \'J92i in the fbl- 

looo. stock to ^ lowing words, "1 give and devise unto John Malthaios and nhMi^ 

y™«*T ^ ^y " Dean, 1000/. in the three per cent, reduced annuitiea, in trust foi-lW'*^ 

f!^life (h^* *' following purpose, to pay the whole of the annual interest of the*MkP>j^ 

niece) then '* djunuities, -to nky niece Elizabeth Redfeam, during her lifti ^^'^^^^V 

equally to be " her {(ecease, m^ will is, that the said 1000/. three per cenh aiufami, V 

divided among " ^e eqtiMtf divukd between jny dear brother Joshua Lee, emd mm JtnS^^ 

j*^^^5^» " dear sisters, Mary JUdfearn, Elizabeth HiU, Judith Roebuck, md AiOt- 



«■* • 



sisters : ii vested at the'teHotrix's death, and the representativet of ^ose v0ko dkd intheHfiqf the ffumttjk^ - • 
Hfk, thaU take wth th€ s^tmucr. (\) ^ ^ . >- J'^. 

(1) See 9 Roper on Legacies, S68. etaeq.,^ Ves. jun. 698., 3 Ves. 907. 455. WUmM 
V. WUmott 8 Yes. 10. 12. &c^ and the opte to the i vol. of the Rep. of JSusie^flMt^* 

" Stniofi 




Iff rnu CoDHT oy CiiAKcmy. 40S 

** X^-*^ J. A*^^ (ippointtd j«^ Eiizahfik Baffiar^ mk fucpsMtriMf . The 
tenSiVfikaiJ^ci aboutJuiie, 17^, without revoking or altering, h^w))^ tod 
EUxaheik [*] RAd/eam the executrix, proved the 8Aimi«>and t^anvSiflrttd 
sw^ 'i|[>00iV unto n^idJohn ^fa^kexvx and dc^Xeudant i>#4ii» |io4;lhf9^i||aa>e; 
iahow standing in tlieir names. Eiizahihi.HiUAi^ ij^thfiitMHi^X'ii' 
life-time. Mathews and Dean paid the dividend#,,tp,tl^8aid ^$ifff&8tft 
Bi^earn\ who afterwards intermari:ied,y^Lh..fffi^'/iffi,:ffC^i<4^* ^ •.!»;•>.. 

''/oihua'Lee the brother, died 28th of Fetimari^ Vlji^itt^ llffiUnK^: 
of cind Elizabeth WhUe^ xnie^t^Xe ; admi^istraUon.^4f graA^44^,tke dct- 
fWAdknt Maru Lee his wid o w. i ^. > . i :* % « »i c 

A/cry Ridfearn died 29thof A/flrcA,.i.7?6,.a«4.ifVtl>e IM^Ijfpp c|Cr«iM4 
EBzbMh trhitey Having, by her will, appointed the defendant .</o|4v^r 
RMearn sole executor, who proved the vill. , .> ! y ir n*. iii^^lv.-. 

'Mdihevaij one of tfa^. trustees, died in December, 173^ Atf^iM.j^'^' 
fendant Deauy him aurvlving. J^Uzabeth IVhite^ (late Redfeam/j cHed 
about D^c^mAfr, 1788. The two surviving si'sters of the testatrix filed 
thii. faill, claiming to be enti'ied to have the said, 4 OOOi. .three fmrEent* 
a^Q^ities, together with tlit, dividends and ^rodu^e thereof aimpt tha^ < 
dMifth of said Elizabeth Redfeam^ equally divided 'between them, ai1>eiM 
the only two of the persotis to whom thb ^me is givc;n by the wHl dfMq. 
Susannah Lee^ who has survived Elizabeth Red/earn^ (afterwards H^yte^ 
^d'prayed thereby that the said sum of lOOCV. thtee peri:ent. annuitioa^ 
•i|4,4^ interest thereof, might be declared to belong to,^and be directed 
tO;rDe transferred to them ki equal moreti^s. 

Xhe- defendant Redfeam (by his answer) admitted the facts stated m' 
thh'biUj and that the plaintiffs. are th^ 9n)y sisters of the testatrix who 
moT^fe^ Elizabeth Redfeam; but insisted that said testatrix having by 
htf,.'>i9,!i,.direct«d that said 1000^. should, after the decease of said 
E^MMk lUdfearn^ afterwards M^hitef be equally divided between her 
aaidjibvolher^ Joshua Lee, and her sister Mnry Redfearny (defendant's 
mdth^r) and Elizabeth Hill deceased, and plaintlifs; such lOOO/. txj' 
tiij^ub of the gift or beauest, did, upon the death of said BUzahsA 
R^ffcmpit afterwards JVhite^ become devisable among such of said. 
tutatrixs sisters and brothers as survived her ; and that defeAdant't 
mother, said Mary Redfeam^ having so become entitled to a fourth 
part of said 1000/. it was transmissible to the representatives of said 
Mary [*] Redfeam; and therefore defendant, as her sole executor and ^ *40S ] 
resimiary legatee, became absolutely entitled thereto, together with the 
interest thereof from the death of* Elizabeth White. The defendant 
Mary Lee died after the bill filed ; and the suit was revived against the 
j^presentative of Joshua Lee, who answered, and claimed one-fourth 
part, and interest in right of the said Joshua Lee.- 

Mr. Attorney General and Mr. Stanley, for the plaintififs, 

Tb^ vesting was suspended during the life of Elizabeth Redfeat-n / r- 
and. then '.the two plaintiffs having survived her, are entitled. Although 
tha,^fs|;,ivord#» equally to be divided betxoeen ihen^, would have made 
tbOtl^ptheraaad sisters tenants in common according to the case Preci 
CK\i^.Xiiam$l v. Hunt, also in 2 £q. Abr. 5^.) and Bindon v. Bad 
%/" j$W^»:rl P* Wms. 96 ; the subsequent words, survivors and survivor^ 
roa^f^v.th^. joint-tenants, Oakley v. Young, d Eq* Abr. 5$*^ .and 
B^gmfs y^.Alhn^^iflnte, vol. i. p. 181.) (2\ Here ^unteddon waa^ that 
the fund should .be diyided ^mong all the leg^ta^, equal|y> if .(h<^ 
ahdoid be knve at the death of the tenant for life, or in case ofthe deata 
of any of them, then equally among such as should be living at that time. 
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(9^/Ste tin ^omcdons tad'addhtoku to 'Sktr; Bfdwn^i' Kep, of Bartus v. JilUn, mm. 
Ileg. Tib. antea, I rol. 181, 182., and in Peny ▼. Woods, 3 Ves. 208. 
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tiMr^MMHsfield^Bnd Mr» King for tlie defendant, Jbskua Red^mn; 
contended that survivors meant at the testatxix's own deadi ;>:'tiMa 
they were to be tenants in common. Strange v. Fkdips^ 1 £q» Ahfi 
29£. therefore, thatc/o£i>]DA Redfeam was become entitled to his motber*! 
share. ' 

Mr. SolicUor General for the other defendant, the representatiTe of 
Lte, The tenant for life was the testatrix's niece, the persons to 
whom the fund was given aftenvards, were the brothers and sisters. *She 
could not mean after the death of the niece, Stones v. Heurtly^ 1 Vjea.l65> 

Mr. Attorney General (in reply). The niece was residuary legafctt^t 
she meant to give her all but the 1000/. ; and that at her death wasia 
be divided among five persons, or the survivor or survivors of thsnir 
QaMey v. Young is a strong case in support of this construction. ^tii 

[*] Lord Chancellor, — la this case it is manifest the legatees^were 4a 
take as tenants in commons there is no condition that theysIiaUsumicc^' 
\j^ order to give them a title. She vests the money in trustees dufng 
tli» life of the niece. 1 am of opinion the division must be in fouilhs»} 
tiro-fourths to the plaintiffs, one-fourth to tKe representative of Xedt smk 
«[ie-fburth to the representative of Redfearn, > « 



[VidefL C. 

SV«.jun.270.] 

XxneohCi Inn 
Matt, I9ih July. 

Practice as to 
orders for time 

to put HI'' 

fiiither answer, 
after eiceptions 
aUowed. (1) 



E^W7] 



Go u DON agahist Pirr. 
(No Entry.) 



.aV. 



IK this case the bill had been 6led 6th of November^ 1792, and the de- 
^ fendartt had had three orders for time to answer; the timeexpMd 
2d of Febmary, 17dS, and no answer being put in, an attachment isslM# 
oDi the 7th of March ; an answer was then put in. ■' ^ 

Exceptions were taken to it, and on the 26th of June the Msittr 
r^6rteii that the exceptions were allowed ; on the 27th of JWneHMfi 
^lendants were served with a Subpcena to put in a further Qiig frt ^fc^ 
the defendants being in contempt for not putting in their furtH^ 
answer, and not havmg had any further order for time, Mr. HMlf 
moved on 26th of July last, that the defendants might hare a'bwMlW 
tfme to put in the same; when it was ordered, upon paj^tM* ihe 
costs of their contempt; and on Wednesday the 17th of Julsf vdii 
^e third seal, (his Honor the Master of the Rolls sittmg "Atr "Lmi 
Chancellor.) i.^o*? 

Mr. Attorney General moved, that this order should be disiflMu^M} 
with costs to be taxed ; alledging, as the ground of his motion,- thatVie 
same was irregular and contrary to the practice of the coart. ' • ' *- 

Mr. Hollist maintained, that this was the regulat |nractice ^oT'lM 
court, and that a defendant was entitled to the same time to ^utl^ • 
ftuther answer, after exceptions, that he was entitlifcd td for pifCtUi^tt^ 
the answer to the original bill, except with respect to the third ^om*;* 
which he understood was never granted in this case, or if it was, de- 
pended on the time of year at which it was made. 

{*] His Honor thought this was not Ht^ practice ; and said the same tM - 
never ougiit to be granted, for putting in a further answer that was al* 
hnred for putting in the first, that he believed it had crept into pracdct, 

()j See the General Order, made on t^ 23d Jonnaiy following, to coirect the prac- 
jsca, j>oi<m, ;». 544., and Ifr. Bcaae»*c notes upon: it, in bit mhiablv cdkion of ih* 
•Orden in Chancery, pp. 455, 45f. * 
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from its Imrii^ been moved as matter of course, without stating that *17d9. 
it was fbr pitting in a further answer, and therefore ^at it had passed 
s^rtUpdio; bob tikflthe had never admitted it at the Rolls, where it 
waS' upon petition, by which means he saw that it was for putting in a 
further answer, afVer exceptions allowed; but that if it was the practice, 
it ought to be altered: and directed the motion to be made, before 
'<}le Lord Ckancdhvy and 8»d he would confer with his Lordship 
«pon it. 

- AccordRoglj, this day, his Honor came upon the bench, when Lord 
fSucmctSar was sitting on rehearings, and Mr. Attorney General^ repeat- 
iiB|^ his motion, and insisting that there had been no such practice, for 
9lMae years back; and sa3ring that upon a third order for time to answei* 
Ae original bill, the defendant could have but a fortnight, and that it 
ti^uidbe am extraordinary practice, that by pierely putting in a ^am 
ttMwer, be could obtain so muck further time. 

it'MrJ HoUist cited a case of Boikus and Skerriiy where, upon a second 
wfev bit Lordship had said, that he would consider the practice ; but 
that this was an application to discharge a first order : he said the fault 
was, that upon the attachment, the platntiff had taken the costs, and 
served a subpoena for a further answer, by which the defendants were 
set right in court; when the plaintiff might have gone on upon his 
tbirmer process for contempt: that the attachment was sealed in this 
case, because the motion for time had not been made so early as the 
sealing was going on; but that accident, had never been allowed to 
)l0ect the motion; the order here was correct, and not open to ob- « . 

jection. 

If any alteration be thought proper in future, it ought not to aSkct 
this case. 

.Xh() JLord Chancellor t doubting much as to the practice, 

t j^ Honor said he had enquired into it, and that it certainly had 
l|B!$)|i the practice to obtain as much time for putting in the [*] further C *^^ 
as f(»r ihe original answer ; that this had passed sub silentio; and that he 
IVjprdi there would be some regulation in future ; afler a first order for 
f^fU^ng in a further answer, no further time ought to be granted, but on 
wpi^pM ground ; for that where the defendant applied for the second 
4irdiHr> if be was afterwards taken on an attachment, he had nothing tO! 
^^dh^ibsl to prut in bail, to answer the next term, and he paid no exp^noe, 
tMt^ iBWung of the attachment. 

y}fiXlf(fi:€SUinc€llor having consulted the Register, said he informed him; 

,diilk\||Di I^ord HardvgkUu tinie af^er a first order for a month's tune to. 

g^, ifk 4he answer ; further applications were always grounded on S: 

Masent, that a seijeant at arms should go, if the answer was not put in 

^J^ ^qpiration rf the time. 

:,.]pr^ HotUst objected to this practice, as it would enable the serjeant 
at arms, to call upon the Register to draw up the order, without theap- 
fjjqation of the plaintiff. 

^ Thfl AHomf^ GeneraTs motion was refused ; but it was understood, 
t^f^<L!.lh^ practice would be considered, and regulated by an order foi^ 

(S) It was aeoordUngly corrwted about dit^nronthf afterwards by tbe <>»der wfaidi ap* 
sn> ppti$fh S44* And in Mr. B«atoi«*t Ordan in Cbaadery, 45S, 456. Q^uUe 
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MOLSSWORTH agaviSt MOLESWORTK. 

(Reg. Lib. 1792. B. fol. 612.) 

nPHIS case (which is stated, ante, vol. iii. p.5^) came on to be reheaid 
•■■ hefore the present Lord Chancellor. , 

Mr. Attorney General, Mr. jL/oyii^, and Mr. Alexander^ 4igain af^c^ 
for the piaintifiT that the legacy to Henrietta Maria MoUsnorih wfti;;a 
vested legacy, and was not included in the enumeration of the tweoj^: 
. four legacies which were to lapse in case of the legatees dying befoKff 
they should become entitled to their legacies. They cited again itfcnpi- 
house v.Jiolme, (ante, vol. i. p. 298.) Damon v. Kiuet, {ibid, lid.), wi 
Benyon v. Maddison, (ante, vol. ii. p. 75.) and contended it was xiwij 
a preference intended to Miss Monkhouse's legacv,.thai; it should neijt^ 
abate nor lapse ; that if it was not comprised m the twenty-four legaciifii 
it must be vested. . ; 

[* j Lord Chancellor said it was in^possible» by any jo^e of comg^- 
ation, to include this legacy, among the twexity-four, in case of J% 
lapse of. which, the wife was to take the advantage : and that there^^sf 
BO doubt of the general rule being established, by the cases; and tb^ 
fore (2) decreed an account of the testators estate. //j^ 



. . (i ) See the cases above cited and the Editor's notes upon them ; 1 Roper on I ' Wf* ^ 

iS7, &c/j Attorney General y. Cntvin, antea, 1 vol. 386.; and WaUcer v. Afom, 1 iWA 

ft Walk. 1. .r* 

(2) Declared that the legacy given, ftc, upon the evenu hi Ilia, will, fwt«d in ^ 

legatee and was transferable to her representative. R. L. ' . 



'■i. 



Lincoln s Inn 
JSatl, same day. 



Attorney G£nlral against Parnth£r« 
(Reg. Lib. 1792. A, fol. 696. b.) 



- 1 



Inanaccountof nHHIS cause (see vol. iii. p. 441.) came on ^pon the equitj,^|^ 

dividends of the ' J- served. 

wife's sepvmte ^^^ Solicitor General prayed a decree for an account agiunst ^ 

rected uni^ estate of John Barker the husband, of th^ dividends received of FnoMoN 

husbandnT Barkers separate property. 

estate ri), con- , Mr. Mansfield, on the part of the defendants, desired that in 

iideration 

should be had 

of his extra 

cxpences in the 

maintenance, 



■Ur 



:^4 



an account, consideration miffht be had of the extraordinary .exMMp 
lAttending the maintenance of Mrs. Barker, in consequence of ber.b^g 

iosane. , . ' j»vj 

' * Lord Chancellor ordered the account with suoh consideration. . / , 



in oonsaqucnee of^er being insane. (1) 



J.' -J 



.. ( 1 ) See a late-case somewhat similar to this, Brodie ▼. Sorry, 2 Ves. & Beam. 36. ^^Ix* 
. an account is directed of a vnfe*s separate property againit her husband he it icof ttfEr 
Jvrlher back than for one year^ vide ibid. Lord Tovm^endY. fflndham, 2 Ves;^^^' 
I*eac6ckw. Mvncki ibid. 190. Parkeiy, 1'^k, 11 Ves. S25., and the other «aaa« ivlfr- 
J/adc/ocArs's. useful note to ExpaHe Elder, 2 Madd. Rep. 886. There ura cMet |q ti$t 
contrary, which are in favour of the husband ; negativing any account at ailt and Spmi 
V. Dean, aniech 324. is one of them ; but they seem, either to be founded on ^Ewdal dr- 
cumsunces, or to yield in authority to the above general rule. Mr. il|adcfoolf*a ob^pfrv^ 
ations, however, at p. 2^3., seem very just, when he obaerves, ** If the hiiatasd isM- 
posed to have applied the separate prop«rQr in support of the 4^^, why should bM* 
madet04»eountfbr4tataU?" ' *' 



^^rfr rfrfc Co©iti-oF~CffANcriir. 499* 

" • • MY&i>!,EToy against GAt'ek;-"- -- .cj > ^v\ . 

(Reg. Lib. 1 792; D. fol. 681 . h.) ^^^fwi^? 



jro; 



W^y CA TERt (a freeman of London ) seised of a messuage in Wat^ A dtiseii d '^ 
Lane, Fleet Street^ in the city o^ London ^ and of other real estates, lMnimctaad9 
ud' possessed of considerable personal estate, by will dated 8th De- ("ndJar tb i> "i fi 
S^kbevy 1777, jf duly attested to pass real estate) gave and bequeathed to J^^J'^^J^* 
twii <6f the detendaiits all his estates ''and effects, real and personal, in 2>,l^,^li^v..^: 
st^ to lay^out on mortgages, and to pay his wife 80/. a-year, andTor mortmaiB.' -^^ 
^f purjposes, and after iier death, to make sale thereof,' arid after TherMWut^:^ 
_ ers purposes during the life of his wife; he gave '* all the residue, in • '"^f ^/ "*^' 
mit, to the purpose following, [viz,) reciting that the hospital called J^iS^^^TiEittf 
J^hUs Hospital^ Bt Bray com, Bucks, under the dil^ction of the Com- atlawmliiei^ 
dtf&y of Fishmongers, London, was very scantily provided for, [•J he ofkinfai 
directed his executors, in case such residue should amount to lOOCtf. to propordoni. ; 
dlyinto the himds of the-ttasf^r orsenibr warden, and the rest of the WW<w tmltled 
fWirdens of the said company, 1000/. to be laid out in the purchase of ^j^JuIirdrM 
iindg, and die rents, issues, and produce arising therdrom, to be for ever '^^ has an 
iiSMplieci^ in augmenting the weekly allowance to the poor of the said annuity, (i) 
Hospital." And if his residue should be larger, he directed a larger [*410X 
apportion to be paid to the said purpose. 

^,'y^e testator died 29th April, 1783, leaving the defendant Celia 
Sarah Ann Cater his heir at law, the defendant Elizabeth Cater hJB 
^dow^ and George Cater his next of kin. 

The bill was nled by the plaintiff, praying that the will might be - 
established, and for the proper accounts, and that the real estate might * 
be sold, and, in case the Court should be of opinion that< the bequest to 
the Fishmongers' Company was not within the Mortmain Act^ that the* 
6ame might be paid. 

Two questions were raised, 1st, whether this bequest to the Company 
was void by the statute of Mortmain : 2d, whether the widow was en- 
titled to dower. 

Mr. Attorney General, »n behalf of the charity, insisted that the 
testator being a freeman of London, might devise in Mortmain, notwith- ' 

fl|andjng the statute. That this custom was recognised, 1 Bro. Abr. 
''SS6*i which is stated as la^, 1 Bacon*s Abr, 681., since the statute of 
Sfortmain. And this is considered as a personal privilege, as to pro- 
perty out of the city. 
'f-*^nt, Mansfield, a£:ainst the widow's claim of dower, cited Amb< 466. 

mWQ. . 

^ 'IjotA chancellor. — As to the 1st point, said, the custom clearly must 

be confined to lands in the city of London, which Water Lane is not ; 

it cannot extend to a will of lands in Yorkshire: he declared the-gift . . • 

void. ' . 1 . - . 

He held the wife entitled to her dower, and to have the annuity out 
C^rthe two funds, proportionably ; and, as to the residue, that there was 
a resulting trust for the heir at law, out of so much of the provision for 
the charity as consisted of real estate, and for the next of kin, as to so . 

much as was personal. 

« 

(I) See Peatson v. Pear$onf unlea, 1 vol. 292. with the Editor's notes; especially tfM^ 
rHwence to French v. Dauies, 2 Ves. jun. 572. et teg.; Foster ▼. Cook, ttntea, 3*d1. 
JMT-l Qreatqrex_ v, Cory, 6 Ves. 615.rLord Dorchester v. £«ri of ^fingham. Cooper*. 
xSi;; Ci. 519., i Roper, Bar. & Feme; 555. e( Ml. .^o; 

u » 



411 ChStt ArGUBD and DXTttliAIK#» 

[♦411 ] [•] Chitty agahst Parker and Others. 

[S. C. 2 Vet. 

^^••^.W (Reg. Lib. 1792. A. fol. 690.) 

MaU.24ihJuiy. j^jfRY CHITTY, being seiscd in fee^imple of a real estat?, ap« 
T^lf^l^ possessed of a considerable personal estate, coDsiating of leaiehoM' 

^^Agll^j estates, money in the funds, and other articles, made her will^ bearing 
taiJiiStS'tk ^^ ^^^^ December^ 1762, duly attested to pass real estate, and ther^ 
ynUffuim, ordered as follows, '' And as to my fortune as I may die possessed tn^ 
ana the par- in freehold estates, life-holding, lease, and copyhold, and ail moaies in 
*oM%lMliig stocks, my desire is, to have it all sold, and turned into money as soon 
l^^SiJSS^ as possibly can be, which I give and devise as follows j(but first my viB 
^S ^j^'noi IS, that all my just debts be fully satisfied, and burial expencea dis-. 
Mfddjbrtfae charged) Imprimis f I give" (She then gave several peeuniary leoacies, 
a«it of m. and after them, several specific legacies, among her relations, menidts 

and executors,) and the will then went on ** and, if t have not gitii^ 
away more than my fortune, my will is, to liave Several rin^ given ta 
my friends that I shall mention in a piece of paper inclosed m Uus ta/ 
last wUl." 

The piece of paper enclosed, and which bore the same date with ths 
will, begun thus '* My desire is, if there shall be more money left thiiii 
I have given away, I should have rings given to*' then several pecaoas 
were named, and some further directions given. 
'" The testatrix died on the 7th August, 1791 9 without revoking the 

will, which, with the paper contained therein, was found in her bureau* 
by the plaintiff, the executor, who proved the same, the other ezecelor 
Imying died in the testatrix's life-time. 

The testatrix, living so many years after makiqg her will, and sevenl 
legatees dying in her life-tkne, the personal estate became more Ajti' 
sufficient to pay all the legacies, with a very considerable reaiduia ; sn4 
the next of lun claiming the r^idue as such, and that the real estate 
slbould be converted mto personalty for them ; and the heir. ^ Ivf 
contending, on the contrary, that the real estate had descended on htfli 
and ow^ht not to be so converted, it not being necessary for pMfinealef 
[*412 ] di^ts: the plaintiff [*] the executor filed the present bill to Im^n^ Ike- 
rights of the parties declared. 
' Jjord Chancellor, 

The question is, whether tlie Court will not order ther land to be fooh 
verted into, and go as money. 

K there is a single person who has a right to any part of it^ aa a gift, 
as personal estate, that person has a right to call on the Court to co pf a i> 
the fund into OMmev. 

But here, there is no such person. 

Then, can the next of kin call upon the Court to convert it? 

Between the next of kin, and the heir at law, there is no equity. (1^ 



(1) The poation seems waimiCMl >• applied to this psiticulcr cast, irbkh it mft. id 
Compion t. Osendetif 2 Ves. jun. 264., /m/«a, 409., notes (3) and (4). Th^ gmntA^ 
bqwerer, of Lord Loughborough* b position to the same eflect, in Walker r. J}enne\ S Tea 
jtaB. 179, &c. has been invalidated, upon great consideration, and found ihappiicibb'l» 
various cases upon the question of conversion. See per Lord EUton C, in WhMik •> 
Fartridge, 8 Ves. 235. Sir W. Grant observes, in Thornton ▼. Ifawiey, 10 Vesu ISSi, 
tbift tklflaiwu cUmr upon the subject, the difficulty being m iu apjilieafiafiL «o |iitfiair 
cmm, ormfker to particulmr inUruments. See also jWtft^pft r. B^Ukipk^ 12Va|, IJH. 
1^ M6. Slid tlw>iio(»$ a«d JC^Hbtoff V. J^rtesb 15 Vc% 5381 35^ 

■■) 



ID nu Eoiiiar'0¥ Chiu-ckkk.' 



Attornev Cjeneral against Kahti.ev. ,'*' -, 

(Reg. Lib. 1792. A. fol. 573. b.) H<ai9mj^ 

gAMUEL r£^r£A5, Esq., niade his willdatediethoryu/^, 1724, ^. [be^^jbrr 
Vtdt thereby, gave several specific and pecuniary legacies, and aUo ""^ 'f-^'Vl^ki' 
nve all the rest and residue of his estate, after paymCDt of debt^ 4c„ I^S"'^ il 
his manors, lands, S[c., io the county of Essex, and elsewhere, with all ^t?*K''»'u "' 
debts, ^t and his estate both real and personal, to his executors in thai nould Ik ' 
trmt, out of the rests, issues and profits thereof ; " to settle an annuity "iibinthe ,^ 
or yearly luin of 60^, to b« paid to each and every of seven gentlemen, to "'^tute. sad !„ 
be added to the eighteen poor Knights of WindMor t the said auDuity to *°^''}". ""^ ' 
hiB efaarge^le upon an estate of SMt ptr armitm, to be purchased, anfl rQt"iio Hffecwd ' 
att a-part for that purpose, in the county of Essex, by my said executon iiy ii; S. (afier 
aod trustees, and I humbly pray his majesty, that the seven gentlemenf i)>c sunue] 
mm be incorporated by charter, with a clause to enable them to purchase, B*^ panonal 
aaa to hold lands in mortmaui, and that a building, the ch^gee thareof """^J^ 
to be defrayed out of my personal estate, may be erected or purcliased, will- ibsMtaM 
in or near the casUe, for an habitation for the said seven gentlemen, who otji. beiog 
■re to be superannuated or disabled lieutenants of English men of war," nifficient for 
The testator then went on with directions for the regulation of this [•] in- (>i« M lue, the 
•titution, and " as to the rest of his estate, not disposed of as above, ^^^J^"'-?" 
ha desired might be settled for llie maintenance and education of boys d,ji~ftoih, 
at Chriit-ckurch Hospital in the Study and practice of mathematics" and *(iid um. 
ajjipoiated Walter Careif and Samuel HolditcA executors. [ HIS ] 

The testator died soon adcr making his will, leaving Alice Hartley 
and Itabella Travers his heirs at law : and the executors proved the 
^l in the Prerogative Court of Canterbury. 

In 1727, a bill was filed in this court, and in 1720, there wfu.^ 
decree at the Rolls, declaring the will well proved ; and proper accouoW 
Tere directed to be taken, and the parties were to lay proposals before 
the Master, touching the charily given by the testator to the poor 
Knwhu of Windsor. 

. ."ne testator's affairs being complicated, several suits were brourilt; , 

and tlotdiiek (who had become the surviving executor] died, Sfter 
having made bis will dated 20th of April, IIGH, and thereby reciting, 
"..that he was en^gcd in the execution of the last will of his uncle 
Samuel Trovers, Esq., (the testator) without considering the risk and 
tjquble attendioK, and though he had taken extraordinary care and 
p^ris therein, and yet, lest in the iiourse of so long a transaction, und of 
such various, intricate and weighty affairs, there should have liappened 
any misapplication and mismansgement therein, and he thought his 
beneiactioos to the mathematical school at CKrUt's HospSal, London, 
the best public gifl of all his bequests, and that he doubted his other 
donations, and the co»te of divers Long, and expensive suits, in which 
tna estate was engaged, and the annuity claimed by Carey the other 
executor, all which would frustrate hi», th« said SaniM Trovers'* 
iMendiHis, as to the said charity : wherefore, having considered all fail- 
relMaons who wanted his assistance, as far as he thought proper ; he, 
tttereby, gave the sum of SOOO/., then iu his own name in new South 
Siea stock of annuities, to be transferred to the credit of the cause of the 
Attorney General against Hartley and others, with the privity of the 
Accountant General of the court of Chancery, to bt applied to the uses qf 
the last win of the said Samuel Travers, by the executors or executor 
thereof for the time being, pursuant to such directions as the Court 
U 1 ibould- 



ITMh. ■IiouJd therein Hppoint; and he a\»o gave the luni o/" 2000^^ in moiwv lo 
N^Bi,^.^ ' the uics of Ihr said lait will of the said Samuel Iraven, to be implied 
AnoBHrr punuant to ttiL- directiaa* ofoie nidcouit a£ cbanccry." 
GaxKiAi, [•] Tlie bill stated that the estate and effects of the testator Travtri 

■9°^' , J, are more than sufficiunt to answer tJie chariuble purposes of hii will ; 
?i7[77^.i,and, therefore, insisted, that ihf SOOOi., and iOOOl., legacies given by 

.: v> ■-»- '*^ *''" itf fiolditch, ought to be applied to th*; use of the mathematicid 

".! J. 'i, »ano<4 st^yCirin'i _Hmpitai on\y. ., ' 

. 01 11.' ' ' .;Mi:> Atlorue^.imd iiiiicitor Qeaeral, argued that the queetian was-ou^ 

CI 1.- ' " - beUreen the two charities ; that tliere cuuld be no (jucttton with the Jxir. 

''X''-'-"'^""*'""'-' ■■ ■■ ' ■- --^ 

.i^ji'"tS, -j^''- ^f"H^^ siwl Mr. Richard*, for the residuary legateett cong 
tiufft <ii>,: tcndefli Ufat.i((jtlK ume,,af themakbgof //aJl£fcA's will, tlKgifttotba, 
{pi-^ ■ '. ■' poor Knishta would not have been vdid ; but that the estate of T'nnpcn, 
_r: '''->' toeing uiraoivnt fbr that purpose, put it uut of the cue. . .. 

*^' -j,|^.''";jj .^ta.iph/fHc^r iwd, that if the Usiutor nii^t be allored to espUi^' 



, ,_, ,j hii ofa jumiiiag, the Court could not in justice f4>ply the iegaciea tit, 
; mf ^er cWity. tbait that of Chriit'i HotpUa^; a^uestioiijiii^tbs|% 
I b^i^ieriovsLymtide, if Traverse estate bad not been aufficieitf fbc^tUb 



eatablithment of the <:haritjr fur the ptior Knighu ; but when the gift *; 
; to two purposes, the one good and ttte other bad, the Court will nscer 
,' >pply ii lu the use which is bad. 



■' '"^ Street against Andertuh. 

HatttVI'hM^. (No Entry.) 

T«MDi In IVf ^' '^"°'^<^J General moved ^n beliulf of one tenant Ji 

eatamod ia *" in equity, against another) for a receiver of two undivided third 

i!!S^ fe?"** ' ^* *«=**«'* objected to the motion, firit, that it was before Uie daw 
Df the ^ ailswering was out : 3dly, that the peraon applying, was only entitles 
^ oiie>tliird; and that the other tenant in common waa entitled to p^ 
•eitrion,'HgHnMt the trustee, and his co-tenant. 

Mr. Attorney insisted the first objection was waived by appeaiii^: 
with respect to the second, that the truatees could maintain [*] poaes- 
r *415 1 ^? tiesmst the co-tenant. Lord Chaucelior ordered that the co-teiMM 
-* i^D^dgiyie'seciirity to account for one-third of the rents, otherwiae Ae 
^jT^^^ to go for a receiver. " '^. 

'.- fl} TMCouft rvfOm ro gnM k naim ^ t^ui, ai bmam (mmu ut wmmH 
a«(ntltiMai»itoor«Kfiu(Dft. 8m Jfilhmf t. ArvM, 8Mniv. 405. TbcraMaW* 
limine* H Ht. Diekbn'i Dotw nbcn ■ recnTcr vu ippoiDtad gf imdvMcd MtMl 
%lnSh yittt BWH fnhMj cmm of an ^gnntni natarc wamotinf ihe bilcTpDiiflM 
~ ~ ' ^dmu, and Eoel^ t. Evtlyri, 2 DicL 748. and 8oa And ibt EMni 

of ■ MS. caae, Hkm b; hinuelf, wbcie Sir IV. Grant M. R , akdag fa 
aOar, ISlh Nov. 1802, granied the applicalioii for ■ racrinr wbci* tht 

icompramiai aflTarMclalnH, Ike (Idol imhtcd npoii hU lc|tal dti* tathc aMW 
■I taw. and thM ha ought not to bt b«un<t by tin agrMmani, wbidi b* aU ■» 
fl (>)' bim in a tUI 
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KawSTORNE against BeNTLKY. • ^: nnq ta^ntynA 

(No Entry,) - .. /^ ilo«..«arH 

^f^LLTAM NASSAU ELLIOTy being, in September, 1764, stjised^LeniSfor srr' 

of the piece of ground in the proceeding inenti^oned, held of ™' y«»», st lA 
manbr'of Highbury f com. Middlesex; in whtch mdnor, no least ciM he «nt»'»Jth«>- 
|WfJ»/«f of copyhold lands holden thereof, for inareth^ft tmenty-one yedrii^^ 1J^4 to re- 
by indenture of the 28th of that month, demised the same to /^{V;A<>r^ new from 21 
JBirdy for twenty^one jears, at a rent of l/. per annum, and ttierc \^ ' yean to 21 
a eovehantj contained m that lease^ oil the pUrt of the leBsbrl'be/th^^h^* yean (to makt 
ekd of the term, to reneoofor a term of twenty-one y&ars, andip AnM? 'JP 2? y®*"^' 
from the end qf^ such term, for tvoenty-dne, tooenty-one, and flfierrC^^^ piratiwi^of the 
i»fo«, {making in the xohole^ a term of riiheh/'itiite ^bdf's,) at m isAaimt ^rn term, then 
of' IL ' and ther lease contained conimon cbVeiikhts oti the fes^ei^s t>^ft ib^' beiog sn amtf 
ufjfMld'dui^g the term, and Vflsld up 'the jiremfses at the detdridmlftiM^ of rent due, and 
tll6reof, and with the cortimdft^^emefmes, of distress and'^try, dri'dfeffiatP*"<**Pplic«^n 
df payment of rent. ' ^ .> / ^ ♦'^ [;^^;;2dii 

' By indfenture^ of 4th ^Mgftfjf , iTfO, Bfrcf'asiJigned the lease to^llhi'* anqectmem 
plaintiff with all benefit of renewal. * • '' >^ ^' and obtained 

Soon after the execution of this deed, the plaintiff erected a house, judgment, and 
<fjrc. on the premises, in the building of which he laid out 700/. and up- fP'J?'^' ^^ 
wards, and in 1772, mortgaged the same to Balthazar Burman since ^^^^^d^ 
deceased, for securing 500/. counting for 

The rent of 1/. per annum, was regularly paid till 1779, tvhen the the delay) on 
plaintiff" toent abroad ; in November ^ 1781, the plaintiff' became a bankrupt, payment of the 
and Clever and Sheares were chosen assignees, and \9th of March, 1787, f"^|f*°^ 
the commission voas superseded, and during this time the rent was not j^JJJS f i v^< 
paid. In 1784, the lessor died, having by his will appointed Anthony, 
Chaimier his executor. \* a ' 

Jn 1785 the frst term expired, but no application was made for ^a 
renewal. 

[•] In Easter y 1787, Chamier brought an ejectment; but he dying [ HW' J 
flOOR after, his executors brought a fresh ejectment in Trinity Term, ' 
and served the same on the tenants in possession, who delivered tne same 
to the plaintiff, (whose bankruptcy was then subsisting) and he delivered ' 






(1) It certainly does appear that the vUenHon of the original parties was, that the 
tenant diould consider kimutff at having an interest far nxneiy-nine yearts and that the 
cmtom of the manor was the only obstacle to tliat extended term being granted ; and i% 
seems equally clear that a reliance on such mutual understanding, and upon the corenani^ 
induced the plaintiff to lay out $0 large a sum as 1000/. on ground theretofore vacant, aa 
is observed upon by the M, R.postea, 418. The embarrassed situation of the plaintiff*, 
a)Kl the contested commission of bankruptcy, seem also to afford a reasonable account why 
!!• mpplieation was made in due time, or soon afterwards ; and these grounds alone seen 
dipable of supporting the dedsiou. In the City of London v. Mit/ordt 14 Yes. 5&, Loni 
JSi/hn C. says: " I shall not notice the cases farther tlian by observing that there itA 
*f great distinction between this and the cases upon leases for lives; and that where thiBf« 
** h^ been default of this kind in making a request, unless it has been excused by cir- 
<> cumstances, there is no authority for decreeing a specific performance ; and in one case* 
^ jUien V. Hilton, I Fonb. T. £q. 432., the want of such request prevented it; admit. 
<'. ting that great stress was in that instance laid upon the nature of the subject demiaed; 
i.^ and if the general rule is, that the request is not of the essence of the contract, -the 
" nature of the subject especially a colliery, might make a difference.** See also 
Jaclnon v. Saunders t 1 Scho. & Lefroy, 443., 2 Dow. 437, &c As to courts of equity 
discouraging suits for perpetual renewals, see the Editor's notes upon Somertnlle v. Chap^ 
$nant dntea, I vol. 61.. and Tritton v. Foote, 2 vol. 656, 637., in which latt^ the principal 
ease is slightly noticed, and which notice ought to be accompanied with ' the above- 
cbicrvations. 

the 
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f 10 CA8ft;a AuGUiuD and .DET^KMUfhiy 

179S* Ihe same to the agent for the mortgagee, who entered into a tircAtyiritW 

^ J ^ V the agent for the lessor of the plaintiff for a renewal, but whichctreatr 

iUwtioAits was not carried into execution; and in Michaelmas Term following, the 

tigaimi agent for the lessor of the plaintiff signed judgment in the ejectment, 

^^*"*''^* and sued out a writ of possession, and entered into the receipt of the 

rents ef the premises. 

. ■ : * , In November^ 1788, the plaintiff implied to the agent of tbe letsor 

of plaintiff at law, for an account of the arrears of rent, and otbfer co8t9 

aoa charges he had been put to, and, upon payment^ {at a renewj|l of 

the lease ; but he objected that the plaintiff was neither l^flpUy ^ ^ukr. 

ably entitled to such renewal, and refused, on the part of Wiuiam JElkot 

the devisee. 6f the lessor, to ^ant him such renewal. 

-; Upon WiUiam EUiot*s attaining his age of twenty-one, he was admitted 

to taa copyhold, and sold the «ame to n^Uliam BaUla/y and it waa by hiiQ 

devised, by will, to the present defendants. 

:Tke pJaintiff paid off the mortgage, and applied to the defendants for 
a; renewal of the lease ; and, upon their r^usal, filed the present In'U« 
stating as above, and charging that the defendants pretended the actioa 
of ejectment was brought, and judgment obtained under the act of the 
4 Geo> 2. stating the clause therein contained, which, as it was not relied 
upon in his Honor*s judgment, it is not necessary to repeat. here* 

The defendants, by their answer, admitted the facts stated in the bill, 
and particularly the service of the notice in the ejectment to the tenants 
in possession, and that no affidavit was made on signing judgment, which 
they insisted was not necessary under the act of paruaraent ; and sub- 
mitted whether they were compellable to grant a renewed lease ; and 
that, if so, it should be upon payment for improvements and repain 
made on the premises* 
This day his Honor pronounced judgment. 

I HVr 2 [*] ^^^ o/the Rolls. 

This is a bill for a renewal of a lease granted by a person under nHiom 
the defendants claim. (His Honor stated the case, and with resnect t^- 
the ejectment being under the act of parliament* observed^ loat no 
steps were taken under that act, that it was a common declaratioa in 
ejectment, and no notice appeared to have been given tq the plaintiff) 
and it prays k on the terms of putting the defendants into toe saiDe 
situation, as if it had been granted at th^ end of the first tenn* The 
dcfiMice is great delay on the part of the plaintilt* But I thki^, umdertte 
dreumstances of this case, the plaintiff is entitled to a renewal. 

The cases in Ireland all depended on the circumstance of their being 
fines .pajrable at certain times. They are mentioned in t^emou aadi 
Scrioens Reports; it was held in Irelaiid^ tliat if the lessee wout^ piyi, 
the fine, and interest for tt firom the time it had become due^ the Ceert 
weuM indulge him with a renewal. 

The cases in the House of Lords here, differed from the judgment pt 
the Cotirts in Ireland. They are Vwon v. Rotvleif, Dom.Proc^lTl^^ 
hmn-y.. Hamilton^ 1776 : Bateman v.Murrai^f 1779. The deteraiioatio^i 
of the Isest ease, produced an act of parliament in Ireland, f To the pnar. 
cble of that case, I agree ; for Lord Liffbrd said it was determined upon 
a local equUy. 

The question is, whether this is at all analogous to those cases.. 

I agree with Lord ThurkfU)^ in the opinion he giive in^ the Hoiis^ rf- 
Lords, in Bateman v. Murray. He said, '^ courts of equity will 



f. 8sf>sn hifttiqr of th«ge decLaoa^ in Mreltindy in X<ordXs^rf<*s mecb, in the H<Mu»«f 
LMtb thflre, oa the ftppeal in Boyie v. Lyta^, Venion AncTsdnven js Rspoctf, I^Sy^pM^, 
cnlvly from p. 142. 8^ abo Biagrath v. Lord Muskerry, ibSiL 16^. Sbo TofoUt uAmi 
in Hidgw. P. C. Ei tide Jachon ▼. SaUnderStl Scho; Sr Lefroy, 443. ei $t^ AffinoiA 
in'DMt'Proc.,-' 2 Dow. 437., and Lemnm Y.Napper, 2 Scho. At IxXfOf, 6SS#«rMf.. 



■ » 







' IN TH£ COUKT OF CtiAKCERT* 4If 

the )^88^e, if he has lost his right by fraud of the lessor, or acotdent 
^ on his own part ; but will never assist him where he hte lost his right 

by his own gross laches or neglect:*' and again " where the lessee 

has lost his legal right, be must prove some ^aud on the part of the 

lessor, by which he was debarred the exercise of his right : or some 

accident or misfortune on his own part, which he could not prevent^ 
*' by means [*] whereof he was disabled from applying for a renewal ai - [ *4ilS j 
** toe stated times, according to the terms of his lease.** -f 

Here the lessor covenanted to add a further term, upon an act to be 
done by the lessee. 

It is very di£Perent from the case of paying a fine with interest. '*- 

I therefore subscribe to the principle of those cases*. ' '^ 

' BtU this is, in fffect, an original tease Jor 9d years } it proiftdes oMy 
for the payment of !/• a-year during the first twenty-^ne yesirs^and'thtf 
succee£ng terms. .< . . 

' Tken^ in ITSTy the man being under €^fficnhies, an ejectment Iff bron^ht, 
on the mere non-payment of the 1/. a-year, but it does not appear mat 
there was not a sufficient distress on the premises. 

The ground^ aJt firsts 'mas vacant ground : and the plaintiff* had laid out 
lOOQl. ujHm it. 

No pains were taken to give him notice of the ejectment. 

The mortgagee endeavoured to stop the suit, by a treaty fo^ a new 
lease ; but that was refused ; and the ejectment was proceeded on. 

It seems to have been merely an ejectment on a lease expired at law. 

Thia being so, what is the meaning of the case ? All the lessor stipu- 
lated for, was the payment of Hi a-year. 

In order to refuse relief, there must be neglect on the part of tb*^ 
lessee or a prejudice on the part of the lessor : but the lessors here do* 
not pretend that there was not a sufficient distress on the premiees^ or 
that tbey could not have their rent. 

The lease tMi» intended to hejbr 99 years i the only reason it was not 
sOj^ waSy because it would not be legal under the custom. 

r*3 No time was limited^ by the lease, for the payment of rent. [ HI9 J 

The lessor* s covenant being that he would always grant further terwuff 
tlk$r lessor might think himseff' not obliged to a,skjfor renexvals. (2) 

There was some degree of negligence,, on the part of the lessee, iflie 
wi|S apprized of the ^ectment* as the mortgagee was; and now be 
c«toea w a favour^ which be cannot have, bat upon payment of costs e 
if he had applied in time, I would not have given the lessor his costs. 
J^'ieingy in equity, a lease for ninety^ine years, the plaintiff is panished 
sii^ciently by being obliged to come here for the renewal, ^wch he 
shou]i4^ have had wiUiout. 

This is not shaking the cases in the House of Lords at all. 

Therefore, on payment of costs at law, and here^ the plaintiff must 
hiK^re a renewal. 

The present lessor, not only is not the original lessor ; but he was 
allied to for the renewal and refused ; and a year af\er, purchased the 
estate. 

ttefeaoed to the Master to tax costs at law, [and in this Court], and 
to take an account of the arrears of rent, and the money laid out inr 
bttildfiig and improvements, tc^ether with interest; and on payment of 
thp same, and ot costs, the de^ndants must execute a lease for twenty- 
one years from 1775, with the same covenants. 



i. 



\ His Honor read these pMsages from « MS. note of the esse of Sateman v. Murroj^ 
in the House of Lords. 






(i) Thh, howent, eonld.hvrdly.lie said unAr thtt^Mm <f ^ efilfag&fften^t» 
'*,h^fifre tXetndqf^e term.*' 




CASts'^AuGUED' Ativi TtErAmtitif 



ij..,- Foley agaiiul Pebcival.! ^ ■ : [^ J^^,^ 

;,%.. (Reg.Lih; 1792. A. fol.561.) , . '^'V'.' "" 

'^^TfHEfV DEERE, byliiswill, created a term of 50Oyeant, fir 

. the purpose of paying all his debts of what nature or (titid soerer i 

and subject to the terra, his real estates descended to Malthe^ ^1^! 

P^civol and Margrrj/ Deere, as )[ia co-heirs at law. Ann Basxll, bevig 

^creditor of Maitlmo Dccir, after hie death, demanded her debt^ ai^ 

M<^ei» pure Percival and Mar gcri/ Deere, upon aliijuidaiioa.af \^. 

[•420] ^^Lg^ve their bond ["] for i!ie payment of it. Marsery Deere, afler-j 

W4f<£s,,nia4e lier will, by whicb shedeviaed all tbat her raoiety of the 

Iwda, ii-(|„ which she had taken by descent, as heir atlaif to Mat^tA 

Q^re, stiibiect to the incumbTunces affecting the same, to trustees, u^<^ 

trust to sell the same, and out of the pn^uce to pa;^ certain sums of 

money to A. B. and C, and in auch will, was a proviso, that if aucR 

proditce should be insufficient to pay such sum* of money, the persons 

to wbom they were giren were. to abate in propartion; but she gftve sll 

Ker goode, chattels and penona) estate whatsoever, subject to the debts 

and legacies, to Potlhuma Deere. Margery Deere, idler trtakinglte* 

will, together with her co-heir Matthew Deere Percival, contracted to 

sell certain parts of their estate which had descended from Matthea 

, ,. Deere, and before the purchase frascompleted, ahe died. Posthuma 

..',. .. 7)eere died in the life-time of the teatatrhi. After the death of AforgCTjf 

; .-' ,-. -i V'.' Deere, Ann Baiteit the creditor, filed her bil? against the proper parties, 

.^. ' for the purpose of having her debt pfud. Upon the first hearing of the 

■ cause, It was decreed that the debt due to Bassett was to be paid out of 

"■f ' ' ' the real estate of Matthew Deere, and that, as between the heir aod 

'■ ' ■ ■ '■'-" personal representative of Margery Deere, her personal estate ehodd 

'' ' not exonerate her real estate. Afterwards, upon further direct ioiU,' lie 

' i '■'' ,' coiUracts entered into for sale of Matthew Deer^a estate were directU 

.'-::,. to be carried into execution, and it was declared, that one moie^ oftbl 

. ' money arising from the sale belonged to Matthea Deere Pervtwd, tbt 

- •-."..■. other moiety to the personal estate of Margery Deere, subject to hii 

^ebts ; and as it was suggested, subject to the legacies chargbd bf 

'Margery Deer^i will, upon the moiety of the real estate deuJeudH 

rher: and the real estate of Matihmi Deere remtuning unsidd> ml 
ted to be sold, and the money arising by such sale, to be applied 
^. ^ tiypay the creditor .fiaMeff, and if that fund should he defident,' to M 

'. ^'^*' , paid ciut of the produce of the estate contracted to be sold in Matgtrj 
Deere't Ufe-tinie. Bauetl the creditor having died, the suit was re^^rH 
tiy her representative, Foley, The estate directed to be sold, prodnccd 
sufficient to pay the debt; but very little remained to paytbe sinH 
charged upon it by the will of Margery Deere. 

■' Mr. Campbeli on the part of Jane Mackeratk, one of the next ofliii^ 
and Mr. Abbot for Matthew Deere Percival, in the same interest, coh 
[•4S1 3 tended thnt the produce of the real estate, contracted [•] by Marjg^ 
■Deere, to be sold, was personal estate ; and that her personal estate ww, 
^n tao event, to be appPied to pay the sums charged upon the real estate 
hy Margery Deere i will, but that these sums were specific incuaw 

\ Tm ihii caw, in « fbnnn iMge, we Mr. Ca't note on fi F. Wnn. «SC 



fl) Sec BamiUm r. Worlty, amca, IBS., Wid the £dilor'> noU) reTerriiig to Lamm' 
JMmi, and D. ,^w>uter t. Viw<^, onlM, 1 vo' " '" " ■'^' — ■"-- "■ — 
^vitidta *. TSetidat, and Bmn/^urU *. Widktr. 



ilaiter, mtm, 1 vol. 58. 454, E. TmfmnBt T. AmA 

-'if*»r, swi. 58. 101. I»:fi04,4e. ' 



brann* 



IN THK Court of CaAKCSRV. 

<biranctt& upon the real e&tate devised by her will ; and if that fund failed, 
the sums must fail also : that such was clearly the intention of the tes* 
tatrix, in this case ; but that, whatever such intention might be, decided 
ceases proved that the real estate alone was to bear the burthen ;. and 
that tlie personal estate was not to be applied in exoneration of it ; in 
support of which position they cited, Amesburu v. Brotvn, 1 Vesey, 482. 
JLawson v. J^Jitdson, (ante, vol. i. p. 58.) Arnold v. Amald, (Ib}d* 4Qlf) 
^ard y. Dudley, {ante, vol. ii. p. 316.) the principle of raarshalling.is 
always applied to support the testator's intent, Lutkins v. Leigh, For. 53 ; 
here tt "would be to counteract it. 

, Lord Chancellor was of opinion, that the contract to ^ell did not con« 
vert the real estate into personal, to all pur[ft>ses whatever ; and that, in 
this case, it. ought to be held not to be so converted, which would dit' 
appoint the. testatrix's intention, as to the payment of the sums chargped 
upon tlie real estate, by Margery Deere's will. He also seamed inclined 
to think, that the personal estate ought,' in the present case, t6 latff 
applied to pay the sums charged on tlve real estate : and said there woi 
no occasion to vary the direction. (2) 

' , ft^ ' His Lordship declared that die legatee named in (he will of Margery De&r9 liad 
a' Hen Mwelt on her mototy of the money produced from the estates the eontraciad lo 
aeU previous to her death, as on the moniea which had arisen from the estatea which 
pasaed by her will, &c. &c. R. L. 
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'Legard against Hodges. \, 

^ (Reg. Lib. 1792. B. fol. 679.) 

'^I^HIS cause, which is reported (ante, vol. iii. p. 530.) was reheard 
\ before the present Chancellor, 19th ofjune last: the argument was 
to the same purpose, as before. This day, Lord Chancellor pronounced 
judgnaeot to the following effect. 

The question is, whetner the covenant of the defendant Hodges^jU^ 
^^-a*part and appropriate a third part of the rents, S^c, was an equitable 
Hen OB that estate, the rents of which were so appropriated. I shoold 
hesitate to decide, that in every case whe|-e the party has a right to 
institute a suit in equity in relation to the subject matter, such right 
pASied an equitable lien, Collins v« Plummer, -(1 Wms* 104.) Thia^^ase 
stands clear of the question. [*] Hodges has bound himself to appr<^ 

Ciate one-third of the estate: at the end of two years, the covenant 
rcame a debt. The trustees in the settlement might have sued 
ifiadggs at law, and recovered damages for non-peribrmaac^Nof .^tlie 
covenant. A bill would have been- competent in this court; fOLf aeces- 
sary : there is no doubt that, on such a bill, the C^iurt would- imve 
jiecreed Hodges to perform his covenant; and not left the parties to the 
iiecessity of bringing, an annual action. A bill would have been n^^e^ 
i^y for a discovery, in order to ascertain, the .clear profits. The.Couft 
.would, in such a case, I think, have appointed a receiver. If such- ^ 
decree would have been made against Hodges, a positive charge would 
have been established, against the estate : in order to make the deed 
compUle; there, must have been such a decree. .. 
* The defendants Turner and Johnson are not purchasers : there was 

, .'(}) See the case on. the former Uisrmg, oniea, 3 ypl. 5*X to .53^, laftd Powrjf. 
]Sai^, l.*fll;;4Bi?llt.^«. 52, ilOff. ' " •' - '^^ .. w- X .. Tfi , ^^Htt 



[F«fcS.C. 
antea, 3voL 
55a eiseq.t and 
1 Ves. jun. 

477.] 

LincoifCt Inn 
Hall, 6th Aug. 

Upon a re- 
hearing de- 
creed Uiat the 
corenaiitiia 
specific lien on 
the estate. (1) 
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no.,(Mwideration. Th^y are not crediKiri: ttere i» a premoio dm 
detdf ttstoiiuiiis to be advanoed, and te be received ; but oet as to MHBt 
then due. Jchmon and Twr^r are mere agenta of Hodge^^ not tmt- 
Cffes* There is no legal estate in them, as to the estates in the West 
ludieu As to the English estate, it is a demise to them, for twenty-Kiae 
yaarSi in case Hodges should so long live. The covenant in the mar-. 
Huge settlement is recited in the deed : tiH 1785, they were to have 
i^tf^tng to do ^ith the crop of the estate. They are not trustees : they 
ace tx^ be paid for their trouble ; they are liable to Hodges*^ creditcirs of 
any sort : any creditor, might have filed a bill against them, the Comt 
WMld have ordered them to account. 

The defendants insist they are only to account from 1790. Not so. 
Th^ title to. receive, and Mrs. Hodges's title to be paid one»third» 
c^mipeoce.at tlie same period. I am of opinion tliat Johnson and Turner 
Bffb tQ be considered as Hodges. I agree with the decree, except as to 
the introductory part, declaring them trustees, generally. If I consider 
Ihf^m as accepting a direct trust, I doubt whether they can determiae 
it. These persons are entitled to commission (2) : it is not so as to tms> 
tees» Declare that Hodges must specifically perform the contract ; and 
tluft Johnson and Turnery under the terms of the deed, must account 
with the plaintiff^. (S) 

(9) It was Deferred to the Master to certify whether any and what aUowaDce ought te- 
lle made them for their commission fees, journeys, and other trouble^ pursuant to ^ 
deed of AprU, 1 784. R. L. 

(3) His Lordship reserved the consideration whether the payments made in respect of 
tnaitgages or liens were to be allowed Johnson and Turner, or cither of thaoi, in tha 
aocoonts directed as against the plaindfis claiming under the settlement, and whether 
the said mortgages and liens, cir any of them, were to have any and what prefcrcBoe to 
the settlement ; and, with the above variations, Ae decree was affirmed. R. lu 
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[^ Alexander ANt)ER80N, Thomas Buxtok, Henry HeyksaI 
and. John Mackenzi-e, Assignees of Brouqh Maltby and 
George Maltby, Bankrupts .... Plaiittifiii 



rFideS.C. 
SVes.jiin.S44w] 

lime si m U'Inn 
ArS, 6th Aug, 



Thoisab Mai^tby 



agaimt 



(Reg. Lib. 17d2. A. foi.^GS^) 



An account of ^HIS was»a bill filed by the plaiatifis, as assignees of Bnout^ aftd 
% partnership A Gemme MoUbffj who had been partaess iridi the defendant Tkwmu 
^"^ *^^.f M&bbu. for an aoconat of moniesdniwn oiit of the paiineKBhip bv-ihs 

monies paid , . aAmSmiL 

to one of the ueEBoamn^ 

partnars, during th« partMnUp, add afterlhe dinoliltion -of it, direct^ at a distance of fbiir ycm aftar 
snch disaohition, uader dredmstasMa shnidng tfattt tfie fmttlmt rethred front a convktidnllM* tfia pntttM^ 
aUp was insolvent. (1) 



(1) Ilus was -determined upon the ground of Anaud. Note the drg m fa i fice s ; 
see per Sir T. lYiimer V. C, in &piaU Feake, 1 Madd. Bep. 557. X>affd'J 
aslea safer to the casaof Idr. jSiry:A fif tn M^qMirf of thrpiasevt deoi^ 
to it, as mentioned in the algument, 1 Madd. Rep. 353. Lord lUdesdak*^ nola ewmtift ss 
h drat:. " SxparU JOtnA, intkematterof W, Panter^ a hankn^, fi9d.pac9fi^» ItQOb*' 
Soikii H tfMitta ffMf to hshre beto M»yvXord XttW (as noticed 1 Hsdd. B«p^ S58L}ts» 
Mbra Lord X<M<gMormi|A a Ilia doctrine that u die caat of iMwf pMMii^tt* 
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Mifbndaiir/ 'ihiiing the tiMfe he continued a pannier, and also ao'O^ee^hl iWi^i 
tf MMieAreoeivra by bioi fromth^ bankni^ since he retired fronrtM 
tftete ; jnsieting that such payments were frandulent and void as ai^oinat 



the creditors of Brough and George Mtdthy^ and that the defendttit- fl ^fitftut; ;^. 

ougfht to be decreed to repajr them to the plaintii& as assignees o^ l^ MitcMt. 

bairfEnipts. The bill likewise prayed an account to be taken of Ito 

shares of the said Brough Maltbj/, Thomas Malibj^ (the defendant), and 

Qmrse MaUiy, in the partnership concern, at the time Thomas MaMff' 

withdrew, and the debts then due to the trade. And if it should apj^ttr 

silat the partnership was at that time insolvent, then that Tnomas 

Malt by might be decreed to pay his proportion of the debts due froas 

tlie partnership ; but if, on the other hand, any part of the share or 

oapttal of the said Thomas MaUby in the said co-partnership; after 

payment of the said co-partnership debts, at that time remained, thei^ 

tliiit -the proof of a debt, which the said Thomas Maltby had beetv 

peiteitted to make under the said ^commission, as due to him on "ae^ ' 

count of such capital, might be reduced to such sum as, upon takiti|f 

the said accounts, should sqppear to be the share of the said Thomas^ 

Makhy remaining in the trade at the time of the dissolution of the' 

Nttld co-partnership. The facts of the case, as they appeared upon the 

pleadings and the evidence, were as follow : ■ ■ ■ i 

Por many years preceding the year 1773, Brough Maltby, one of 
tfaelMUikrupts, (and who was tlie father of the defendant Tftomas^ astd 
the other bankrupt George,) was in partnership with John Dyer, under 
the firm, of Makby and Dyer. The defendant [*} Thomas Maltby had, C ^^24 ] 
at .various times prior to the month of June, 177^9 lont money to the, 
pvtBership of Makby and Dyer^ amounting to 6200^.> and in the* 
month he was admitted a partner with Maltby and Dyer. This nen^ 
firm continued until Juney 1774, when Dyer quilted the trade, and a ' 
new partnership was formed between Brough Maltby^ Thomas Malibvy 
and George Maltby^ under the firm of Brough Maltby and Sons* No 
articles of partnenhip were entered into, and the books used in the 
partnership of Maltby and Dyer^ and Maltby ^ Dyer, and MaUbyy were 
carried on in the new co-partnership, without any entry denoting its 
4!idnunencement. At the time of forming this new partnership, no ad- 
dliifional capital was brought in by either of the parties, but Brough 
IktiUby had credit given him in the books, under the title of '' Bnmgk 
MakfyB capitel** for the stock in trade and outstanding debts due to 
Makiy and Dyer^ and which were entered in the books as amounting 
to 11,796/. 2«. 9cf. Thomas Mal^ had, in the same manner, credit 
ginenvlo him, under the title of *' nonuu Maltby's capital^" fer tli0 susoi 
af 62Q0& being what he had advanced to the partnership of Maltby and 
l]|y«r« And George Maltby had credit given to htm, under the title of 
*^ George Maltby* b capital, for the sum of 3S2/. 1 5s. 6^, which was a 
meof^ dor to him from the co^rtnership of Dyer and Makby. 

The new partnership of Brough Maltby and Sons continued untfl 
j|pi2) '1394, when Thomas MaUSy finding the partnership in an inao)- 
veaS atatev retired from the concern; but no public notice was given of 
the diguoltttion of the partnership, nor any deed of dissolution executed ; 
B^ vaa any settlement made in the books, nor any valuation of the 
outatanding debts, but the books were continued without alteration ; 
and Rnugk Maltby and George Maltby remained in trade until 6th Afoy, 

• 

casditwi \af no gmerol Ikn upon tlie efiediy or diiiii upon s retued favtner, wbcvs 
i|mm b«i bwa so fraud, is w«U eKpoundcd tgr i*ord Et^ C, ia ExjitfarU ^w^ffit^ . 
6^>^9^1|9. «t j»9.,. aQd>arious oUier ewes ; imi £r pta^ F«it, 10 Vcs, 347»», . J^ fiof^ 
yJjffiMiitr il. V«s» S, . itc. &c. And Sir 7*. JPfumer refen to oUicn in hb judf^^^it ^ 
l&r jtfrir JVoJbr, 1 Mcdd. Rep. J^T^'OSS, See slso l&tt ctw din>iigfao|it AtMOn p*.JH^ 
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1798r yh^> wheu they stopped peyment ; and on theSd of WevMifef ,'*tTW 
- %^^ they b9€a*etbe9icfupt$4 and^tbenhunttflv were cho«ti*ain^eeH 'Uf rfl^'.* 
I Miyn X Pflfii^^yltogirerg <teditfU9'«t thi» ttmis of ii^Mmrr hftdtS^ T«tHb|^ 
W». g froq^j^ie^.trafl^'.ep^fBMeit li^MiTe preCMrilehdr aMer the^cbafMStriW.'"' 
H4UPr|S' DiMi|^ th^^wde-t^hV ptirWecdiip of Brm^h Mtdthy, Thomas MiMfP 
aqfi GeOrf^ MkUby coatinued^ Thomas Maltby drew oat of the c<h \ 
pertnership the sum of 3904^ \5s. Id. ; and afVer Thomas Maltbw hed^' 
retired from the said co-partnership, Ihrough Maltby and Gtorge mtMm 
paifd Thomas MaUbunevertX stuns of money, amounting to 9467/* 14^«wl*- 
[ HS5 ] [*] The p)ainti&. insisted that Thomas Maltby y as wdl as BrtMffk 

and Gtor^e Maitby^ knew« at the time that Thomas retired, that &fc^ '' 
partnership was insolvent; but, the better to conceal it, no actcoaa^*" 
was taken, and no bad debts, written off, that the books were carried- 
on without any alteration, and without any appeanmce of settlement: 
that at the time Thomas Maltby left the imrtnerdiip, it was well known 
that,, of the debts due to the partnership, ^,239/. were bad debts: 
th|U other of the said debts, to the amount of 27>256/. 5«« iOd. were 
extremely precarious, and most of them have since turned oat to be 
desperate : and that the defendant Thomas Maltby well knew the pait> 
nership to be insolvent at the time he retired ; which he was induced te 
do, at that time, on account of the death of Mr. Bentley* who had above* ' 
2D,Q00l. in the hands of Brough Maltby and Sons, which he snffiered te 
remain, without Jnterest, and which sum Thomas Makby appr^ieoded' 
the executor o^ Bentley would call in. - • v 

At the time of Thomas Makby'B retiring from the trade, no account 
was taken of the situation of the partnership ; but the deimdadl^ 
Thomas Maliby insisted, that he had a right to draw oot hie ahltte of 
the capital without regard to that, because J9roi^ AfaAiy bad agreed, 
both with him and George Maltby^ to allow them 7^. per dtfti* ttpoa 
their respective capitals, free from all risks ; and he set up three agre » 
ments to that effect, the one dated the 9thof Jd^, 1776, whttefey 
Brough Maltby assured to Thomas Maliby the sum of 701/. 2ir# llditir^ 
his share .of the said trade fromJuney 1774, to June, 1775 ; and the SUB ' 
of 724/. I6s. a^d. from June, 1775, to June, 1776: another dat^.llif 
2d, August, nil, 6y which Brough Maliby assured to Thomas MaUy 
the sum of 755/« 8i. 7^. free from risk, as an allowance for the.pntti ' 
of the.trade from June, 1776, to June, 1777 : and by the last agieeuJ WIfi 
dated the 8th April, 1780, Brough Maltby assured to Thomaa MMljfi 
free from all risks, from the month of Jkiitf, 1777, tothe nionlK..ef ' 
June, 1780, li^. per cent, on the defendant's capital, including^ itf thiif 
estimate of such capital, certain bonds which had been executed fay 
Brought Thomas, .W[iA George Maliby, for money borrowed fbr*ihe 
trade, , and which bonds were Uien oatstanding. The defendant furtlMr * 
insisted, that, upon the footing of these agreements, an account bad 
been stated and settled between Brough Maliby and him, whicli uogit^' 
to conclude the plaintiffii; . . . • t^; " '^' 

[ *4d6 1 [*] But the plaintiffs insisted that the three agr e em e nts werie madl^^ 

between Brough Maltby and Thomas, without George Makby beMg % 
party to them, and therefore that they ought not to bind the' paii&^ ^ 
ship estate; and that they were made with a knowledge of the^uuiot* * 
vency of the co*partnership, and fraudulent against the general credKenp ' 
and also that toe^.are void, as giving Thomas MaMy an absolute and 
certain usurious mterest upon his capital, under the denominatton ef 

Srofit, he being indemnified against all risk and loss. The plaintift 
kewise objected to the settled account, as being founded upte ^ - 
agreements, which were themselves , fraudulent against the- creditMi' 
and also because the account was not settled at the time it bears dhte* 
The plaintiffs further pointed out several items whichr thejf atlegid t6 
..'. .. 17 ' -be 



b6|.frrofid<m«»r avd^ iniongM otheni, the-:turo Mloiringr V2ir;-4«t. €hl»^ ITSN)^ 
snbr^Sbo^ for «*lef8Qf 19ft to tkedefM by>b»>gfttMllMi4«» 4li(^' in^mg$ ^ 
th^ ffar 1 761s and r< a «iW l by Bnmgk MaUfy;. mi bytw ur»m>l fli ya #<^ AMfM^ 
in (be partnership orMa/!% and D^, atMl; ooacermag nrhieh ne^Mt^ -^ ''^^'^^u 
wa%n|i^e in the partnerskip booktt until the 10th of Fafti^ntonr/ 17M^^ MA\SHft** 
2({|jF> a charge of 500/. as A- portion, which it was allbgeft Brek^'*> 
^w^ifj in the year 1773, agreed to allo^v the defendant fh6fim\;\M»'\ 
^Wph.,\ra8- never paid, n5f wa« any entry raadB coneemfng^ if? 'iivtti^r • 
bo4|58, until the 10th Fehniartf^ 1786; The account wlas uteo- fr**'l 
sisleJL to be erroneous in charging compound interest upon-' thewevefal ' c^^^ ] 
Atfffrf^l' which Thomas Maltbif had credit, whioh mode of CJtUmhitic^'^ 
mi|h^ the account S52W. 16f. more in favour of T^iMiarAfa/M^ Mtf^. 
it fr^Hiid have been if only aimplo interest had bilen alloaredl^* .<> i/-i.t <Cf>' 

The accounts liaving been adjusted in this manner Yi^'^^^xi^BHv^h^' 

MijiMjf.and Thomas, upon the bankru^Ytcy of B^^ughnnA George MtdH^^^-;' 

Thqmas proved, under the commission, the sum of 3676f^ lljri^7^«'as^»'' 

joiAt'debt, being what remained due to him upon the accounrsettied asr'*'' 

bof(9re'Stated. •: j. /,i 

0a. the 9di February^ 1790, a dividend of 2^« in the }>oand wa<f d)^'*^ 
cl^Dedi vhtch.the defendant claimed ; and the assignee^) hy the preivenie'' 
suitfTiiQt.ooly resisted the payment of that dividend, but sought to have*- 
thf^Aj^eunts faiHy settled, and to recall the payments which the^r ui^ed'^' 
to k)i^0 been made to the defcudant Thomas iMaUhf/, in fraud ofrhf^'^' 
partnership creditors. . . .• .)r.j 

C'*J This caiisa was heard, before the Lord^ (3ommifisioners >f^Aft#«/ [ ♦^S? ] 
ain^-^fViUoiit who resigned the Great Seal without having made a decree*;' 
wbicbmade it necessary to re-«rgue it hefore the Lord Chanc^Ior, ^h'O' 
took'Seoie days to consider, and then pronounced his decree. * ^^' ■ 

i$i»rd Chanodlor. — -•' • 

l^be-siole question in the cause is, whether tlie defendant was a rettf ' 
bou4<Jid€ creditor, at the time of the several payments made to him hf 
th%:b»ankrupts Brough and George Malth/, The rest is mere matter erf 
mcflomit, which the plaintiffs might perhaps have had in a petition in' 
basikruptoy, but which they clearly may have in a bill. 

jrkomAs MaUbu was not entitled to any specific share; but the mode 
offHitfttiping the interests of the partners, seems to have been, that each 
ahpsild be entitled according to his share of the capital in the trade. 
Tl^rllOMuQt, as made out in that manner, gives ThomttJt Maltbif credit 
fot#6900/M' as his share, including, as the answer seems to admit, the; 
SOOtf l^acy, but the defendant insists that the (i200/L, is exclusive *6f' 
thft|.4Mn> * • '• ^ 

^eve were no articles of partnership between the parties, no limited^ 
pevitd'ibr its duration, no sliares assigned. The whole was a ^mHy - 
tn^Wction, between the father and hi5« two sons. The business wa**^ 
carried on from 1774, without any settlement of accounts. In 1776» 
Brough A/a/My agrees to allow a net sum for proficto Midsummer^ 177^,' 
an^iip-the like manner for the years 1776 and 1777. It was aflerwards ■^'' 

agrc^t but at what particular period does not appear, that Brough' '■ 
Afotfiy should allow Thomas T^d, percent* on his slmre of capital' iti 
trades including one-third of tlie money borrowed, with an indemniiica'' ' 
ticm against all payments. In the year 1784, an event happened which 
very much affected the credit of the house, viz. the death of Bentleg 
who had S0,000/., in their hands. The defendant admits that, upon 
thiSy he determined to quit the partnership, and that- if a proper allow- 
ance had been made for bad and precarious debts, the partnershiflF * 
wouM have appeaired to be insolvent, and that he had reason to suspectt- 
the solvency of [*] the house ; and that he determined to quit the trade,|^ [ *428 ] 
and secure payment of his capital. Thomas Maitb^ went Out of tM*^ 
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1795* ptrtaershlp with m little cereiAeny as he cftnie in. There wae no ao- 
eountf no eatunate of the debts, no deed of dissolution* The duBge eC 
partnership was solely notified, bj leaving out the letter #, making ihe 
firm MaUby and Son, instead of MaUhy and Sons. No entry ia aside 
in the partnership books, until Februarif^ 1786, and then a baiasce of 
9655/.> it stated as due to Thomas^ as Uie amount of his stock in the 
former partnership, transferred to the new partnership* Between tint 
time and 1788, Thomas Makby received several suras of money. Ia 
Matff 1788^ the partnership of jBrough and George Makby stopped pay- 
ment, and the bankruptcy happened in November following. 

There has been an examination of the books, by an accountant ; and 
from the state of the funds upon his deposition, it appears that if the 
defendant prevails, he will have gained about what the others hare lost. 

The ground upon which the plaintiff's claim turns, is that there was 
no real consideration for the payments, but that it was intended to dil- 
guise a disposition of money, under colour of a partnership. 

The defendant admits that he suspected the house to be insolvent; 
such suspicions admitted by a person having the n>eans of ascertaining 
the fact, amounts to something like certain knowledge ; upon what prin- 
ciple could such a 'person honestly retire, and receive payment ? One 
partner can only be indebted to the other for his share, after payment sf 
aU the joint debts. But his share, according to the state of the paitnar- 
Tf .^ Mp funds, did not exist. It is argued, on the behalf of the defendant, 
^'"^^ that this was not the common case of a partnership, Brough MM§ 
having assumed all the responsibility. That argument for the defendant 
would have been equally good, for him to have enforced payment* Bnl 
that could not be, because it could have been demonstrably proved Asl 
there was nothing remaining as his share in the partnership. The 
agreements do not bind Brough Makby to pay personally, Ditt disy 
amount to no more than an admission of the extent of the credit to be 
gifven to ThomoM Maltbyt in the partnership stock. The paffvast 
[ H29 ] itust [*] have been taken out of the partnership efecU^ wodpro mii^ ia 
proportion with the two other capitals. The sum carried to accomtf^ ii 
subscribed in again to the partnership capital, which would hsnre 
him a right to rate higher in the division of what remained, in tnsl 
be divided, but not a ri|;ht to a personal claim against die two 
partners. Upon these aliquot parts of the augmented capital, thej lad 
a right to share what ? What remained of the partnership property^ 
The settlement of the accounts proceeds exactly noon this ground. 'Bia> 
capital is supposed to be left in the trade, for the benefit ot the rmmkih 
ing partners, to be drawn out in such sums as might be convenient. * 

If all this is fictitious ; if instead of a share of the profita» than is 
nothing to be divided but a share of the loss, the deiendant camiot 
against real creditors. 

' The defendant's counsel have said, this might be tried at law, 
therefore ought not to be decided here. It la true the same nde whM 
decide the case here, as in an action ; but in this case, I think I SM 
bound to decide it here. There must be an account, and the 
qnures that examination of hooka, letters and accounts, which 
-eonveniently be had, in the course of a trial at niuwmu. I have iM 
whedier I could direct any issue to be tried at nm. Whether wf 
balance was due at the time of the dissolution^, is the obvioua quaoliiBa^ 
hut that cannot be tried without ah examination of tht booka^ arctnm tf r 
and of the parties. I do therefore declare that the setdesnoit^ ef il» 
defondant'a capital in the partnership of Breuf^ Mtiib^ ahd Saas^'it 
the tine of the dissolution thereof,^ which the defendant udmits bjrJns 
anaweri. was made up soon afler he quitted the partnership, whiobvas 
1st «/w/y, 178^1 but which he admits was not entered in the partocfsbip 

heob 
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Kaokt l»ll the 10th Jvkf, 17B6. it not binding upon the plaintlfii, ibe 7^ 
^swnaes of the bankntpts; and that the defbndaat /TAtfiifaih fdMky 
•«»uM only be considered as a creditor of the bankhipis in'resptet«f ii^ 
-Infective balance of the stock of the former partnership* at taeJtiinekOf 
the dissolution thereof, transferred to the new partnership. ^ , 

' And his Lordship directed the necessary accounts, that the parti#s 
dbould be examined upon interrogatories, and a production of boohs 
«lid papers, and reserved the consideration of costs, and further diree- 
lions. (2) 

(S) lliis agrees with the lUgbtrar's book. 




j[^] Duke of Bolton against Mary Charlotte Williams and [HSOl 

Others. 

(Reg. Lib. 179*2. A. fol. 505. and 709* b.) /.mc»/n*i I^n 

Hatt, lOdi Jug, 

^Y^HIS was a petition of Thomas Hammersl^y praying that two several Court will i«- 
.'' sums of 875/L, and 675/., might be paid, hy the Accountant General, *^ mMiiM 
X^ the petitioner, as trustee under an indenture of the 18th oi January^ dfSi^tAte 
iMt, instead of being paid to the defendant Matjf Charlotte WUliams. JJjS^on of 
The petition stated the said indenture, by which, reciting that Mary pereons bavinr 
OkmriaHf WUliMms was indebted to Anthony Steventon a party theretb, claims u^6a' 
m^QQ^iL 4^* 4ed, upon bond, and in 568/. l5s,Sd. for money lent, and theis. 
fvivanoad pending the litieation of this cause, the said Mary Charlotte 
0iUmmu sold to the petitioner the suras c^ 875/., and 675/. (being the ' 
■Sf—ss of she annuities in the pleadings in this cause mentioned) in trust, 
«o pay^ the said Anthony Steventon^ the said sum of 850/., with interest 
^r the same, and all costs to be incurred by htm, and to pay the residue, 
Mway, to her ; and appointed the petitioner her attorney to receive the 
oidaivearB. 

Jt olafeed that, on the 17th January, they obtained an order direct* 
kig the Accountant General to transfer the said two sums to her; which 
was made, but she did not accept the same, because it was 
le to her as toi/e of John WUliams^ and she would not have been 
Nto receive the dividends, or sell the stock, without the consent of 
Iter husband, whom the Court had considered, as having no interest, the 
aanieteing arrears of an annuity granted to her for her sole and sepa- 
W9ttm use and benefit. 

The petition further stated, that the defendant had, on the 27th of 
«/af/f, caused the Court to be moved, that the said two sums might be 
traneferred to the Accountant General, and that he might sell the same, 
«mI pay the produce thereof to her ; which motion the petitioner could 
not oppose, not having notice thereof. It therefore prayed as above 

! Mr. Shnter supported this petition, on the ground of lien upon thef 
afranrs now in Court ; and that the Court would not suffer [*] Mrs* [ H31 ] 
HWirnnu to take the money out oi court, against her own not in nuJcing 
it a security for Steventon n debt. He said, in the present case, tho 
petitioner had a right, at least, to have the money detained- tiU the 
pcrties could be brought before the Court by a btlh He cited a ci^se 
of Stj^ V. Style^ at the Rolls ISth of February last, where upon a pet!«^ 
tiMi Ex parte Oliver , his Honor had made an order^ upon a receivecy 
nee to pay over monies in his hands, till further order, in a matter /ar 

, ■ ' X 2 * short 
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|l|ort-Qf th<& pr^ent,. as it w^for aoDuitanU : .ui4 alio a cate;,of .BuZ/fr 
y%. Siradotiy ^v/l^eiTQ ,\ipqn a peiitioq Ex jxirle/nattf jit the Rolls, aher 
Trinity Term last, his lionor haid .orjdered a sharf^ Qf a residu^y t0 be 
detained in,coi|rt| 4ill further ordeVy on the petition of a person haiv&g 
claims upon it, though the consideration was disputed, and refused to 
enter into that matter. 

. Mr. ^//omey Gfn^ra/ opppsedt^^ pejtition. Uo^adipitted the piio- 
ciple and practice of the court ; but said here was no( a proper affidavit 
or the consideration paid. 

But a fuller affidavit being produced. 

Lord Chancellor ordered the 850/. to be retained by the Accountant 
General, and the remainder paid to Mrs. Williams. (1) 

(1) A further order %ras made in this qnuer on.Uie 4th November foUowing. Set 
Reg. Lib. uhi suprd, fol. 709. b. 
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[♦] BANKRUPTCY. 

•fiNERAL ORDEK. (1) 



[Astsfuper- 
•adingcoin- 

nUMCMti Of 

tenkrupt. (!}] 



Wednesday, 26tli Jume, 1790. 

'IX/'HEREAS by tlie practice which hath obtained for some veari part, 
^ ^ eight gazettes must have been published after the issuing m CM- 
mission of bankrupt, before any other person than the attorney lAo 
sued out such commission, can procure the same to be auperseded,!^ 
«want of prosecution : and whereas, the time so allowed for prpaecgmliff 
juch commissions as are to be executed in the city of London^ it %m 
to be unnecessarily long, and the preference which the attomey. i|B|ag 
out .such commission, obtains in superseding the same,, for want of pro- 
secution, and consequently in suinff out another conunission upbil the 
petition of some other creditor, immediately after such supersediss, 
nath been likewise found to be prejudicial to the due courae oiP pio- 
ceeding in the suing out and prosecutine commissions of bankrupt ; I 
. ,^o xi}&B£FORS OROEU, that any commission of bankrupt wlueh sImII 
be sued out from and after the twenty-sixth day of June inaf ypf^ jmd 
to be executed in the city of London, thaW be supersedeable (for want 
of prosecution) at the expiration of fourteen days, and not sooner, after 
the date thereof; (2) and that any commission of bankrupt which sIttU 
be sued out from and after the said twenty-sixth day of June instant, 
and not to be executed in the city of London, shall be supersedeable 
. for want of prosecution at the expiration o£ -twenty-eight days, and oot 
sooner, after the date thereof. And I do further order, that one dsj 
shall elapse after the expiration of the said fourteen or twenty-eigkt 
days before any order shall be made for such Supersedeas ; and that the 
rappiication which shall in the course of that day be first made ^wj 
other attorney or. solicitor than the attomey or sohcitor at whaaelnsaace 
the supersedeable commission was issued, for a Supersedeas^ JfA 

(1) As to the construction of this order, see E* parte LeiceaUr. B* porU Leyim, 

6 Ves. 429. 434. Ex parte Ellis, 7 Ves. J35. Ex parte Frrtman, I Ves. and Bett. 

14. and r Rose Re|>. 380. : - .'r-^n 

^<- fS) Not tupelMdMble/ iMiWcTer, utilfl the writ tcttsUly liMitt. ' IfUsApJ^trLti' 

MHUr, e*Vie.489. Eajtarte Layiek, OiiL 434, &c. •-* 

coramissiofl; 
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commnsion, and for a new committion to be issued, shall be preferred 
iq an apjpUcatJon for the same purposes by the attorney or solicitor who 
sued out such supersedeable commission* 
"" . Loughborough, C, 
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34 Geo. 3. 1793. 



Knox against Simmons. 
(Reg. Lib. 1792. A. fol. 591. b.) 



Hall,3Otii'0ct. 



UPON a motion of Mr. Attorney GeveraU that the plaintiff ^itojr Notice for pay- 
might pay the interest upon the mortgage from the 5th of July: msntof a 
tile case appeared to be, that Knox the mortgagor gave notice that ne >^<>^;^8^ •} 

would pay off the mortgage on that day at three o'clock : Simmonds the ^ fo^eitjd 
^ mortgagee attended at the Master's chambers a quarter before three, sid where thfrt if 

wdt&A there till a quarter after three, when neither the mortgagor, or an attendance 
^ jiny person on his behalf attending, he went away. Mr. Knox, soon before 
/ffter, and before four, attended. 4 oV-iock- 

j; ' Mr* Mansfield and Mr. HoUist stated it to be the practice at the Rolls, 
' Jihat, upon an appointment at a given hour, an attendance at any part of 
'Jt^e hour was sufficient. 
/ , And of this opinion was Lord Chancellor, and he said, that an hour 

was to be considered as a twenty-fourth (aliquot) part of a day ; and an 

appointment at a given hour was satisfied by an attendance before the 
, next: Mr. SimnwHOs should have staid till four o'clock. (1) 

n) The order now made was, that be should pay the money between three and four 
'c^cJock on a certain day. R. L. 
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[•] Chambers and Others against Thompson. (I) 

(Reg. Lib. 1792. A. fol. 72S.) 



[ *4S4 ] 

IJnenlm't Tnn 
Hall, Ut Nor. 

y.^'T^HIS amended bill prayed {inter al.) that the defendant might set Demurrer to a 
t)i>riJLr f;9fth/ whether he did not for many years previous to the year discovery of 
iJaq^gg, carry on trade as a merchant, and was not a trader toiVAiit the *'«**'»«»*f«'- 

' - ^ • ruled. (1) 

[A demurrer good* if confined to questions aa to having committed an act of bt nkniptcy . (2) 

•^ J* . .\ " • 

. (1) See on this caae which was affirmed on a rehearing (]7tfaV«ivil> 1794) ilM 3d ydit 

.f.^joClitfd lUiitdak'A TtttHm, pp. 161» 168., and Witiit on J^ktfOmg io Eq. 966. ^uid 

BOls (aj • , . . ■ . ^. . . . .^ . , - . . , 

(f ) See Sir 5*. Rom3fy*% note of the judgment, pottM, 4if8. note (8), 
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intent dndineaning of the ieveral Hatutei of bankfupiif In Che Wi)r of 
trad^'t)^bufliti(tti^» and with a tiew or design to gain a IMng thernj^ 
and whether he had not been denied tor his ere^tors^ ^ e otf g eal ii 
himself to prevent his being arrested ; interrogating to differenC acfeS of 
bankruptcy, and whether a commission had not been issued agahal' 
hhn, and whether he was not justly indebted to the petitioning creditor : 
and the bill stated a great Tanety of acts of trading as a merchant and 
underwriter, and a variety of acts of bankruptcy ; that a commission 
had issued . in the year 1782, and that the plaintifis were diosea 
assignees, and stated yarious actions brought by them in that character, 
ag;funst several persons, for securities assignea and money paid by the 
dSeodant after acts of bankruptcy committed, in which actions they had 
recovered, and other proceedings in which the validity of the bankrupt^ 
had come in issue and been established, and particularly an action 
brouffht by the defendant against the messenger, to try the bankruptcy, 
which was afterwards nori'prosswtU 

The defendant put in a demurrer to so much of the bill as prayed a 
discovery of the trading and acts of bankruptcy stated in the Dill, and 
'insisted that the plaintiffs are not entitled to have from the defendant, 
nor is he bound to make any answer or discovery which may be made 
': use of by the plaintifis, for the purpose of establishing an^ commission 
of banjkruptcy against the defendant, or may tend to crimmate himsd^ 
> or subject him to the bAnkntpt lows* fl 

Mr. Graham and Mr. Johntoftf in suppott of the demuirer. 
Hie bill states a long detail of fiM:ts to shew trading and acts of 
bankruptev committed by the defendant, and the question is» whetbe^i 
the defendant can be called upon to discover fkcts that will ^^hwWi^ 
hfs pwn bankruptcy. — The demurrer goes to the trading as weU. as ibt^.* 
bankruotcy. — There is no instance to be found, where a trader has faeqjL^ 
compelled to discover whether [*3 ^^ ^^ ^ bankrupt, or had comipitlv^ 
any acts of bankruptcy. Not to rely on the old cases where banknmtqjf^ 
is considered as criminal, though it certainly is so as a lavishment of ths^fi 
property of his creditors, a man cannot be called npon for a discovjonr.;) 
of that by which he shall incur any penalty or forfeiture* It JS 
impossible .to say that a bankrupt does not incur a penalty, when , 
he is put into the state (except the safety of his person) of sa oiitlav^. 
and deprived of all the rights of property. The 5 Geo. 2. expressly 
makes it a fraud. 

There aire no cases precisely to thn point, but the principle has been 
decided. Thus a widow who holds an estate i/u'ran/e viduUate^ shall not 
be compelled to discover a second marriage ; or a clerffyman having a 
living of 8/. in the king's books, shall not oe compelled to discover an 
acceptance of a second living, Boielerv, Alington^ 3 Atkyns, 458. A 
bankrupt forfeits his real estate. (Lord Chancellor said he could not be 
held to forfeit by paying his debts, he rendered, to the creditors only 
what is their own.) The real estate is not the creditoi^s, but by the . 
operation of the bankrupt laws. The bankrupt laws give no authority 
to the commissioners to exercise the power given to them, till the trading 
and acts of bankruptcy are proved. As to the demurrer going to the 
trading, this was necessary, as the trading is material to the act of bank- , 
ruptcy. The trading, though not a crime itself, is part of the fraud, ss 
without it there cannot be a bankruptcy. There never was a case where ; 
inch a discovery was compelled. Where the bankrupt petidona to super*^,, 
sede the commission, there is no instance of an oraer tliat he should be " 
examined on interrogatories, as to the act of bankruptcy; yes there 
might be some reason for it in that case, as he comes for a tiivour yMA - 
would be refused hirn^ except on the terms of his making a full discovefr. * 
It is a common thing for a bankrupt to bring an &ction to try hiVoii^ 

bankniptcj; 
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%Mikruptcy ; but there is no case of a bill filed, In consequence of suck 1798, 

odioiii. to examine him as to the act of banloruptcy. There was a late ^ ^ * * 

caae where your Lordship thouebt too much pakis had been taken to CwAMmm 

prow an act of bankraptcy; ^Mr,i>ays case, on petition, just before agamU 

the<vacatioa») there.« short bill would have brought out the fact. Tuosmoy* 

l^Hid Chancellor over-ruled the demurrer, as extending to the trading 

as veil as the act of bankruptcy, to which it should [*j nave been con- [ *4S6 } 
fined 4 but said he did not mean it should be understood that the de> 
fendam could be asked as to an intention to defraud. (5) 

(9) Sir S. RomUly*s note of the judgment (in Lord ColcheaUr*t MS. coUectaoo) Hm 
IbUowt: ** Lord Chancellor — You cannot aik a roan whether ha intended to 4efraiid 
*' hif creditorsi nor whether he ha$ committed an act o^ batikruptcy : but jrou maj aik' 
"whether he traded or not.*' Hiis dedsioo afirmed on a rt4icluing, nth AfbrcA* 
1794. From Lord Cb/c4rffer*s MSS. 



Masom against Oardineb. i foqm. xl 

t Eq. 25.] 

( Reg. Lib. 1792. B. fol. 6S6.) JMeohCt inn 

Hall, Itt Nov. 

BILL filed by the plaintifi^ as executor of his late father, praying that Demurrtr to a 
four bonds entered into by his said late father and John Graham to ^^ ^^ ^ 
the defendant, might be declared null and void, and might be delivered ^^ ^^ "^ 
up to be cancelled. It stated as follows, that Alexander Symson and ddlivercdwB^ 
fraUer Robertson^ residing in Grenada^ being desirous of purchasing a not ofiering ' 
lot' bfland in Tobago belon^^ng to the defen£nt who resided in Ireland^ to pay the sum. 
by agents diere, treated with him for the purchase ; but the defendant '^'J ^^^* 
reibpving to London^ the plaintifTs late father, and the said John Graham *"^^^ (0 
as 'the agents of Synuon and Robertson^ agreed with the defendant for 
the same, for the sum of 2520/* after a deduction of 114/. \5s. due to 
the crown, and it was agreed that 405/. 5«« should be paid to the de- 
fendant on his executing the conveyance, and that the other remaining 
2000/. should be paid oy five yearlv installments of 400/. each to bie 
secured by the joint and several bonds of plaintiff's late father and the 
.said John Graham^ and the conveyance should be made to the plaintiff's 
aaid late father as a trustee for Symson and Robertson^ which was carried 
into execution ; that the 405/. 5s. were paid, and the plaintiff's said late 
fother and John Graham executed five bonds, dated on or -^Mit 
14th September^ 1770, to the defendant; by the first of these botids, 
plaintiffs late father and John Graham^ bound themselves their heirs, S^c^ 
in die penalty of 1120/., for securing the payment of 560/. on the 
14th September^ 1771, which 560/. was therein inserted as the first 
installment of 400/. and also one year's interest at the rate of 8 per cent, 
oa 2000/. being the whole amount of the five installments, to the day 
when the bond was to become due : The second bond was in the penaJ 
sum of 1056/* for securing payment of 528/. on the 14th September^ 1772^ 
being the second installment, and the interest of the four last install- 
ments, from the 14th September^ 1771, to which period such interest at 

8 per cent., had been included in the former bond : The dd. 4th. an4 

£^ 5th bonds were in the like manner, for securing the payment of the [ H37 ] 
several insOdUnents, on the 14tb September, in the tl^e subsectuent j^enrsp 
iDclhdipg the interest at 8 per cent, on each respectively. The bill in* 

(1> 8^ Beau ▼. NMif anieo, f tol. 641. and the Editbr't note ; where the disline- 
tioil M vttaafked* that, in the general jurisdiction in bankruptcy, amgnces are not com. 
p^llaUa eithar to pay the mc^ney originally advanced, or to inakt any offer to do ip. Ser 

9 Vss. 04. and S Vat. snd Beam, M. 

X 4 listed 
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1793. tiftted that the sum secured by the iiaid bond, being so partly cotif^ 
"_^n^ pounded of an interetl calcuktted at the rate of 8 j^rr cent, was thereby 

,*• Mamx rendered usurious and void. 

*•- agfrintt It also stated, that the lands had been conveyed by plaintiff's late 

Gaiu)U(z». father, to Syvuon and Robertson ; and the first bond had been paid bj 
the plaintiff s late father, whep it became due ; the death oi the plaintiff's 
father, and that the' plaintiff had become his personal representative; 
that the four last bonds remained in the possession of the defendant; and 
that the defendant had filed his bill against the plaintiff as executor of 
his father, and others, for obtaining payment of the second of such bonds, 
and prayed as before stated. 

To this bill the defendant demurred for want of equity, because the 
plaintiff had not, by his bill, offered to pay the principal sum for the 
payment of w))ich said several bonds are alleged to have been exe- 
cuted ; althougli', upon the plaintiff's own showmg, such principal sums 
appear to have been justly owing, and not to have been discharged. 

Mr. Attorney General , in support of the demurrer, contended that the 
plaintiff in his bill, should have offered to pay the principal : he cited the 
case of FHzroy v.'Gxviliim, 1 Term Rep. B. R.( 134.) that a pawner 
could not bring an action for goods pawned, without tendering the sum 
really due witli legal interest ; and said this offer was the oaly ground 
upon which the Court could decree payment of the principal mon^ 
* really due ; without it, the Court could only dismiss the original bil. 

He also added, as cause of demurrer, that the bill did not wave penalties, 
and therefore could not be maintained. 

Mr.Leachy in support of the bill, contended that it was not necessaxy 
to wave penalties, where, from the length 6f time, there could be none ; 
that here no interest had been paid for sixteen years : that the question 
here was, whether the plaintiff had not a right to come here, for a dis- 
covery of the usurious facts. If a plaintiff had come here originally, to 
[ *428 ] enforce an [*] usurious transaction, the Court would admit of a cross bill 
by way of de&nce. If so, then as to the relief: the relief prayed, ii 
that the defendant may deliver up a bond, which is unconscientious, and 
of which he can make no use, either here or at law. The Court will 
'decree this, on the principle of preventing circuitous suits. With respect 
to offering to pay the principal ; it is true, a person coming here for 
equity > must do equity ; and therefore if the party originally came here 
to avoid the usurious contract, he must offer to pay principal and interest 
really due. But in a cross bill, it is not necessary to give the court 
junsdiction : the Court has jurisdiction from the original bill. The rule 
i^Haid down in all the books of practice, that in a cross bill it is not 
r>cdessary to state a ground of equity. The demurrer admits the hood 
to be usurious. The original bill must be dismissed. Can there be so 
equity to retain possession of a piece of waste paper, unless there is sn 
oner to pay the principal money ? 

Mr. Attvmey Getieral referred to Scott v. Nisbety (ante, vol. ii. p. 649.) 
where Lord Tnnrloto thought, tliat though a security executed here, for 
more than legal interest was void, it must stand as a security for money 
really due with legal interest. 

Mr. Solicitor General, mentioned Detoar v. Span^ 3 vol. Term Rep. 
B. 11. 425. 

Lord Chancellor. — The bill calls upon the defendant to give up the 
security ; it admits the principal due, and therefore ought to offer pay- 
ment ; tlie defendant has a right to keep the security, whether it is 

,^ available or not, if he thinks fit. (2) 

^ Demurrer allowed. 

i'2) The Lord ChanccHor adilcd, *' Tiic circumstance of iU being « cro^s bfll iiiai» 
*• no difl'crcncc.'- From Sir y. Ihjni/fy% nutv in Lord Colch€»tfr% collfctjon. 
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■ 1^ 
'T^HE plaintiff by bill, claimed to be next of kin to Martha Stmart Pl<« thu the 
■* who died intestate, tracing his relationsbip from [•] Daniel King V^*^ fliftnigb 

" whom til* 
pluittiff cIummI di«d ■' bachtlor and witliiNil iuuc, cxdMcd (o itand for ui tBxwfr, with libtftj M ttetpu 

the [ "iVi ] 
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the common ancestor, by Franeii his grandfather, through Francis 
plaintifPs father, Martha Stewart being descended from the eldest 
daughter of Daniel King§ 

To this bill, the defendant pleaded that Francis King died at EUkam 
in Kentf in the year 1691 > a batchelor; and, by way of answer, he 
denied that the said Francis King ever had a son named Francis, or any 
other issue whatever. (1 ) 

In support of this plea, it was said that it meets the plaintiff's titlet 
and reduces tlic whole question to one point, and that such a plea is 
admissible ; that Lord Tnurlow in HaU against NoveSf {ante, toL iii« 
p. 4>8S. in p« 489.) contradicted his determination in r/ewman v. WaiUsf 
(antcy vol. li. p« 14S.): that the Court will not grant an account* whilst 
the plaintiff's title is doubtful, as it would be immaterial ; and, if imma- 
terial, Uie Court will not grant it. Svoeet y. Young^ Amb. 353. 

The plea was ordered to stand for an answer, with liberty to except^ 
but not as to the account. 

(1) Thb answer wmild seem to ovdr-mlc &c plea, if it could hsvo been supported 
otfaerwieek 
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84 Geo. 3. 1793. 



Read [Rbid] against BoWEiig. 
(R^. Lib. 1793. B. fol. 10.) 

IN a suit by one partner asainst another, Mr. Scq/e moved for an is* 
junction to restrain the defendant from receiving any more of the 
partnership funds (1), and for a receiver (2) to be appointed: he stated 
great abuses, that the defendant was in contempt, and though the 

notice of raiotion had been served both upon his solicitor and upon him* 

defen^tbcUig self personally, he did not appear. 

Id contenra^ And upon these grounds Lord Chancellor made the order.(3) 

andacrvea 

pcnoDslIy and not appearing. 

(!) Mr. Brown*% report seems very err o neo u s as to part of tliis case* It doe$ no§ 
9jfpeor that a receitier wai even applied fir, Reg. Lib. 

(2) The Court k very cautious in granting a receiver in partnerUup ooncema. It in- 
terferes* in such instances, in gross cases of fraud, exclusion, imminent danger, Ac* 
See Harding t. Glover, 18 Yes. S81. 

(3) In tiM principal case the order wm ibv an if^functi^n ontp* Reg. Lib. 



Motion . 
granted, for an 
Injunction (1) 
Ibr one partner 
against an- 
other (3) i tha 
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ITM. 
Lytton agatnsi LYTToy. ♦ _ : - ..vv?f 

(Reg. Lib. 1793. B. fol. 169. b.) Nw. 7, 8. is. 

1> Y articles of agreement, bearing date the 8tli March, 1743, between Though ftbOl 
^-^ John Robinson Lytton Esq. then an infant, and his guardian on th^ of review (i) 
one part, and Leonora Brercton^ then also an infant, and her mother ^*»'>o*» » 
and guardian on the other part, in consideration of the intended mar- ff!l^'^ 
rif^'e, between John Robinson Lyiton and Leonora Brereton, John Ro* Tmfi! dccrw 
binson.L^on agreed that he would, within one year after lie shouIcL tftersoycen, 
attain his age of twenty-one, by fine or recovery, settle the^ estate ia, that b«r does 
question to trustees, to the uses therein mentioned, and inter aL af^r °^J^*PP^y ^ 
the decease of John Robinson Lyiton, if Leonora Brereton should sur- P^|^"^yfrg 
vive him, as concerning a part of the estate of the yearly value of teiwSfaBd"'' 

i*] 1100/. to the use and intent, that she might take an annuity of.TQOf, then not a^ 
uring the joint lives of herself and her mother, and after the death- <lf ^^jg» or mdcr 
her mother, an annuity of 500/. during her own life, for her jointure, ^"1"'**^ 
and, subject thereto, and to a term for 300 years, to the first and other bdMmliSld. 
sons of die marriage, m taii, remainder to John RMnson Lyiton, in mdmUl*^ 
fee ; and the trusts of the term of 300 years, were declared to be for hcdth, denied 
raisinj^ younger children's portions in manner therein-mentioned, theeitatnin 
and if but one such child, the portion of 10,000/. — The marriaire took f^*'^om,jifigr 
effect. M^reyjii^ 

In the year 1747, John Rdbinson Lyiton suffered recoveries of the ^ody und imio 
estates, and declared the use^ as follows : " to such uses, intents, and male would 

Purposes, as the said John Robinson Lyiton^ by any deed or deeds to ^^ taken 
e by him duly executed in the presence of two or more credible wit- ""*^ *"» 
nesses, or by his last will duly executed in the presence of three or 2*??f*SJ?*" 
more credible witnesses should declare, limit, and apfibint, and in default d^ndant, fwho 
of appointment, to himself in fee." was bis heir at 

John Robinson Lyiton never executed any deed in execution of this ^) for life, 
power, except by mortgaging part of the estates, and never settled the ^^^ remaindera 
estates in pursuance of the articles. ' lij^^Jf'**'* j 

There was issue of the marriage only one daughter, who inter- *clared ^iTthT 
married with John White Esq., and died in 1761, under age, and with- deTise^' being 
out issue. after a general 

On the 26th January, 1762, John Robinson Lyiton, being then about f^ljweofissn^ 
39 years of age, and in a weak state of health, (and his wife being then ^^^^T^J^ 
living, and about 37 years of age,) made his will, and thereby gave to ^oid, and that 
his wife an annuity of 700/., during the joint lives of herself and of Ann the defendant 
Brereton her mother, and after the decease of Ann Brereton, an annuity ^^oIl as heir at 
of 500/* during her life, in satisfaction of the like rents which, by ar- ^^ • ***** ^ 
tides on their marriage, were agreed to be settled upon her for her J~|j^" '*' 
jointure, with such powers as by the said articles were limited, and btllof flT^* 
further charged his estates, in the county of Hertford, Sfc,, except tlew. (s) 
Knebworth, ^c, with payment thereof, and also with the payment of [ *442 J 
all his just debts, (except such as were charged upon his TFir/^A estate), 
funeral expences, and sucli legacies as he should leave by such will, or 
any codicil thereto, and subject thereto, he [*] gave and devised, on r ^443 l 
Jauure of issue male of his body, his said capital messuage, called Kneb^ 
roorth Place, and all his manors, Sfc, in the counties of Hertford, Essex, 

(1) An to bills of review generally, see Mr. Bfomet** valuable notes in his edition 
of the Orders in Chancery, p. 1, &c. 

' (fi) Set Fentie^ft £l«p. Bcv. 4€4. tt Mf^ and Ciobi Dig. voL 6. 474. 480, 490, 
49 J. et seq, 

and 
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and Bedford f to FMis Young and IViliiafn Uoyd^ and their beirs, 8fc\ in 
trust, by mortgage or sale of his said manors, S^c. (except Knehtoorth 
Place and its appurtenances), to raise such sums of money as would be 
sufficient to pay his debts, (except as before,) charges, and legacies as 
his personal estate should be insufficient to pay; and after payment 
thereof, to convey so much as should remain unsold, to the use of 
Richard Warburton (now the defendant Richard Warburton LyUon^\ 
son of his sister Barbara Warburton^ for life, remainder to the sane 
trustees to preserve contingent remainders, remainder to his first and 
other sons in tail general, remainder to his first and other daughters in 
tail, remainder to his own right heirs ; with a proviso that the persons 
in possession should take the mune and use the arms of Lviton^ and 
should procure an act of parliament for that purpose : and he gare to 
the said Richard Warburton^ when in possession, power of joinUuring to 
the amount of 500/. a-year, of charging the prenuses with portions ta 
younger children to the amount of 6000/., and of leasmg. — He thea 
gave an annuity of 50/. per annum^ to Mr. £//», his tutor, or 500t, 
if he chose to take the same in exchange for the annuity ; and save 
other annuities and legacies, and made his Wife, Young, and JU(^ 
executors. 

April 8d, 1762, the testator died, leaving Leonora his widow, and the 
defendant Richard Warburton an infant his nephew, and liia heir at lav, 
and the widow alone proved the will. 

In 176S, during the minority o£ Richard Warburton LMon, and long 
before his marriage, a bill was filed in this court, in which he, by h» 
fiext friend, was plaintiff, and the widow, the trustees and John JrhiUf 
were defendants, praying inter aL that the defendants might deliver up 
the possession of the estates to Richard Warburton Lytton .- and the 
cause came on to be heard, before Lord Northington^ then Lord 'Qkan* 
■ ce//or, !26th Juli/, 1764; and his Lordship made a decree, by which he 
' declared the testator's will to be well proved, and that the trusts thereof 
ought to be carried into execution ; and further declared, that *' tk 
devise to the said Richard Warburton Lytton^ after a general failure of 
issue male, was void, the contingency being too remote ; and tnat there- 
in *444 3 fbfe the said Richard Warburton Lyiton would take the [*] presiiaeiB ia 
question, subject to the charges thereon, as heir at law ofthe'svd 
testator," and his Lordship declared the 10,000/., to be a debt upon 
the estate, diie to said John White^ in right of his late wife, (tlie tcs- 
tator^s daughter,) and his Lordship directed accounts of funeral ex- 
penses, debts, legacies, and annuities ; and if the personal estate shoiild 
. not be sufficient to pay the same, a sufficient part of the real estate 
shbiild be sold or mortgaged, to make up the deficiency, and proper 
directions were ^iven for that purpose. 

Richard Warburton Lytton attained his age of twenty-one TWS in 
1766, and was let into possession of the estates, except the mandom 
House and parts which were in the possession of Leonora the widow, 
and in 1768, he intermarried with Elizabeth JoddreU his present w{fe: 
previous to that marriage, articles of agreement were entered into, 
whereby Richard Warburton Lytton covenanted to convey to trustees, 
the estates in question, (subject to the estate for life of Leonora Lytton^ 
in part thereof) to the use of himself for life, remainder to trustees to 
'preserve contingent remainders, remainder, as to part thereof, to secure 
a jbiniure for his said intended wife, remainder, as to the reaidoe, Uy 
' trustees for raising portions for younger children, remainder^ as to all, 
to the use of the nrst and other sons of the marriage in tail mal^^re- 
mainder to Richard Warburton Lytton^ in fee. 

The marriage took effect, and the plaintiff Elizabeih Barhfera Ljf^ 
it the only issue of the marriage. 

LiOMrm 
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;, heonora Lytton^ the widow, died 1790, and defendant took possession 
of the House and Park at Knebworth, 

The plaintiff 6Ied her original bill, praying, timt the devise by JoJkn 
Robinson Lyttouy by his will, to the trCK>tees, might be declared to be 
jgopd, and the trusts thereof carried into execution, and that it might be 
referred to the Master to take proper accounts. 

This cause coming on before Lord Tkurloto Chancellor, 24th JanvarMf 
1792, the principal question was then fully argued, but his Lordship 
considering himself bound by Lord NorMngtotis decree declined giving 
^dy opinion upon it ; and it stood over, to consider whether a brjl of 
review might not be filed: it came on again 1st Marchy 1792, when.it 
Vas ordered, by consent, that the [*] pfaintiS*. should be atjiberty to [ *44'5 ] 
amend her bill so as to make it in effect a bill of review, with liberty tp 
the defendants to plead to, or ansiver it as they might be advised. 

The bill was accordingly amended by charging manifest error in the 
decree, and that under the will of John Robinson Lytton^ the plaintiff is 
eotitled asi tenant in tail general in equity, to the several manors and 
other hereditaments by the said will devised, subject to the estate for 
life of the said Richard Warburion Lytton her father, and the contin- 
gent remainders to his first and other sons in tail general, and to the 
charges thereon bv the marriage articles of 15th Aprils 1768, and prayed 
that so much of the decree as she was aggrieved by, and of wluch she 
complained by her said bill, might be reviewed and reversed. 

The defendant Richard fVarburton Ltftton^ by his answer to the ori- 

^g;inal bill, admitted the will, decree, and articles upon his own marriage» 

' ,an4 stated that he had paid off several debts of the said testator, aqd 

had taken assignments of some of them, and not of others, to trustees 

Jibr himself, and submitted to tlie judgment of the Court what interest 

'fie. took under the several deeds, and the decree ; admitting that the said 

. decree was made several years before the plaintiff was born, and there- 

/ ibre that she was not bound thereby : and claimed, in case the Court 

^ should be of opinion, that the devise to him was good, to be entitled to 

^''oe repai^, out of the estate, the debts, 4r^., he had so paid. By his 

Jaxuwer to the amended bill, he stated that the said decree tvas vra* 

^nounced, 26th Juli/, 1764, and was afterwards duly entered and enroUedy 

.and that uuwards of ixnenty yean have elapsed since the time of pro- 

nouncing the said decreey and the entry and enrollment thereof; and 

therefore submitted whether the plaintiff* was not bound and concluded 

hy the said decreey and the enrollment thereof; and that there was no 

^rror on the face of the said decree, and that the plaintiff was not 

Aggrieved thereby, and insisted on the said decree^ the enrollment ihereqf^ 

\ and the lapse of time of upwards of twenty years, in bar to the amended 

bill, and the relief prayed thereby. 

The otliers were only formal answers, submitting the interests o^ the 
several defendants to tne judgment of the Court. 

[♦] The cause came on at Lincoln s-Inn liall, before tlie present [ *446 ] 
'Lord Chancellor, on the 15th July last, and was then argued by Mr. 
.Akorney Generaly Mr. Graham and Mr. Richards, for the piaintiff, tint 
' it then stood over till the present term, when 

Mr. Attorney General, Mr. Graham, Mr. Richards and Mr, Alexander, 
argiied for the plaintiff to the following purpose. 

The plaintiff insists that the decree of^ Lord Northington is erronec^us, 
and that she is not barred by it. This is not within the cases that have 
determined, that after twenty years, a decree shall not be reversed by 
feiD of review. Edwards v, Carrol, 5 Bro. Par. Ca. 466.» Smithy. Cloy, 
Amb. 645. {ante, vol. iii. p. @39* n.) : the parties in those cases, were.pot 
under disabUities. But there has been no case where the rule Iia^ been 
extended to Infants. Jenner v. Tracy y and liclch v. Harsfy, i 1^. WJms. 
— .'. 7 ■ ■ ' 2b7. 
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179S. ^^* n*t s^e^ that length of time will not bttr persona tmder 4iiaabSlities« 
Here the plaintiff did not exist at tlie time ^ the decree : it woold be ia 
monstrous propositioay to 'suppose her iiound by it* The iuir from 
length of time is not establiAied by any positive lair, bot only upon 
principles of policy and convenience. This Court proceeds upon an 
analogy to the statutes of Limitation, which do not apply to infants, or 
persons under disabilities, till after the disability is removed. 

Then the question is, wliat the testator meant by the words in JkQufe 
of issue mah of his body : and this is clear from every clftose rk the 
will. He certainly meant in failure of issue by his then toi/hf not a 
general failure of issue, and unless it can be made out that he meant a 
general- failure of issue, the devise is not too remote ; where the intent 
tioB of the testator is limited.to a failure of issue by a wife then alhre, 
that intention has been effectuated, Jones v. Morgan^ Fearne, SS9. 
(3d edition) Wdlington v. fVeUin^iaHf 1 Blackstone's Rep. 646^ 4 Burr. 
2165. (where it ts particularly said of the decree in this case, that " It 
was not a^etermination, upon contest and argument,") French v^'CadM, 
6 Bro. P. C. 58. This was intended as a present, not an executory' 
devise* it was to take place immediately on his decease if he did not 
leave issue male of his body living at that time. At the time of making 
his will, he was in a weak state of health, he had a wife in good heakh 

t *447 ] and younger than himself. He could not possibly have [*j any other 
issue male ia contemplation than issue by her; he makes a provision fsr 
facTy and appoints her executrix. He meant to act upon the interest 
that he had under the marriage articles, which provided far issue mak 
oF thait marriage, and which issue male he could not defeat by his- wik 
Efim Buppoaine be had an idea of issue male by a future marriage, that 
istoe would take estates tail by implication, which wonkl aapport thd 
devise over $ but the true construction of die- will b, if heahoaldM 
leaeve iisue male by his then marriage living at the time of hia'deilli^ 
wMcb is the general sense of fiulure of issue, and is not too remote. 
. '^^"^ i yMt^ Solicitor €^nend, Mr. Man^fiM,md Mr. Stanieyfcr^^ 

c The preaent cause is of great importance, because this Court apct# di^; 
ftrently upon the proper^ of tnfaats, and other persona under ^dil^' 
id>ilities, from the courts of law ; such persons are bound here byaeil' 
dvne whilst they were under such disabilities at law: there when^ As 
disabflities^^ease, they are capable of acting notwithstanding jadgmefUS 
givi^n'* daring thehr disability. Here an infant is bound by accounts 
taken during iiis itrfancy. At lau>, if tenant for life levy a fine> and tlM 
tmsteea for preserving contingent remainders do not enter, the iftAnll> 
ianot bound when the estate for life is exhausted. But there is yio^oM 
where this Court has overturned a decree pronounced twenty y^M 
bcfqve^ 'because a party has become interested who was not tlien' in> 
existence. It is true, there is no instance to be produced to the con^ 
trary: butthe gentlemen on the other side have shewn none, that ia 
iihfant so circumstanced can proceed afler twenty years. This was* fid 
one of those cases, where an infant has a day to shew cause. Thv 
dieforee is binding on the infant. It has been determined, that, afkir 
twenty years, there cannot be a bill of review, and that the time tb^' 
frodn' the decree pronounced, Smith v. Clay, (ante, vol. iii. p.699,'<n^)' 
It has been said from the case of WeUington v. Wdlington^ mat ^ itk' 
decree was not on an argument,** but it appears by a note of it, tAea' 
by Master Ord^ that this was not the case. The note is tttf fbOiiiri^ 
*^' Warhurton v. Lytton. The only question upon which a doilbt iff das 
** ctse arose, was whether the plaintiff, under the will, would take 'ft 

r #^3 n <^ tenancy [*^ for life, with remainder to his first and other sons in UB 
** male, or whether the devise was void, and he was to take in fee, tt 
'•^ heir at law to the testator. 

" Ths 
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** The case wis, JbA» JioitiMum Lytton% after some devkes, and'iub- 1793. 
** jeedng all his estates te pajmoDt of his debts and legacies^ gave the ^ \ -^ 
*^ remainder (in fiulure of his own issae male) to trmrtees, to the nse^ of Jjtmm 
** the plaintiff for life, and then to his first and other sons in tail malei oy^ 
*^ remainder to his first and other daughters in like manner. I^ttioiiw 

" Lord Norihingtonf I am of opinion that the derise over to the 
** trustees is void, for being only in failure of his issue male, it is too 

remote, and falls within the case of Lady Lanesborougk v. Fox^ and 

is therefore void ; and the plaintiff must take the estate as heir at law. 

Decreed accordingly." 

The objection to this decree remaining in force, was not first made 
by the defendant, but Lord Thuriow thought that he could not act 
upon it till this decree was removed ; and^ therefore, this bill, originally 
filed for oUier purposes, was turned into a bill of review. The incon- 
veniences of removing this decree will be immense. M.U Lytton was 
taught by it that he was tenant in fee, subject to the incumbrances ; he 
has exercised acts of ownership upon the estate, for which he must, \€ 
he is not tenant in fee, be accountable to his daughter; and this after, 
a lapseof 29 years ; but if it is her right, she must have it, although the 
rule certainly has hitherto been, that, after twenty years, a decree has 
been held to be conclusive ; as it is absolutely necessary, in many cases^' 
that the Court should act notwithstanding contingent rights, which waa • • ^ ' 
eiuictly the case here; and it has been thought sufficient to bring tho< 
parties, having real existing interests, before the Court. (Lord Chat^ 
csUoTf I cannot unravel acts done under an old decree. But the Court » 
caMM)l fix a limitation to suits, that is a legislative act : and the Couit 
can only adopt the rule of law. The general rule i«» that equitable^ 
interests are bound by the same limitations, as legal interests.) Then^ 
if the decree is liable to be re-examined, we contend that it is righli 
It is unquestionable, that a devise " in failure of issue male of tlie tes*^ 
tat«B»*' is too remote. Devises are circumscribed by beunds ; and if die/ 
teatflter {^] make a devise, which the law wfli not permit^ his inMnt [ *ii9 } 
ia defeated. This is unquestionably the ease where he gives upbn 
finlve of issue male of his own body, Lady Lanesbmrough v, F^m^ 
Forrester, 262* > r. - < :>; 

There is nothing in the present case to qualify the %ordSy or to she# 
that the testator did not mean an indefinite failure of issue; the chai^ei 
hasre been relied on, but they prove no such thing; so as to the » 
annuity to the tutor, and the provision for his wife ; but sutely he roighl ' 
provide for a wife who might survive him, without excluding the pas4 
aibiiity of her dying, and his marrying again ; nor does the providing fos. 
the appointment to a vacant living during Richard Warburton Lyittmkt 
minority shew it: all these are as consistent with his idea of having *• : 
future wife, and issue by her, as not. v ^ 

Lord Thurlowy when this case was argued before him, and the case 
of Morgan v. Jones cited, thought that case turned upon its special 
circnmstances. 

It was contended on the other side, that the devise to Richard War^. 
hwrton L^Hon was an immediate devise ; and this was maintained upon 
three different grounds. The very uncertainty introduced by the gentle^ 
men, in this way of arguing the case, is a strong reason to support Lord 
No9ihinglton'% decree, that the devise is to be construed to be upon an 
indefinite failure of issue. ■ ' tK 

The first ground on which the position was maintained was that the 
words '^ on failure of issue," were not intended to affect the devise, 
but only to describe an incumbrance, till the removal of which the . . ^ . 

define could not take place; that the estate of Richard Warhurifin 
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1793. LyUon waa ^ immediate deyisei and failure of issue male, did not metM 
^ _„ ^ 1 -* i^aU issue male, but issue male by Eleanora Brereton, 

hrnw^ The second^ f^iat-it wfUB ,an immediste devise,. but -describing an evMit,' 

tigainti failure of issue at the death of the testator. 

Ltttov.^ Thirdly, It was admitted, the event was a general failure of iisuet' 

[ *450 ] but that it was an immediate devise of an estate-tail, to [^} the tes- 
tator's own issue, and the devise to Richard Warburton Lyiton was a' 
remainder.. .^ 

That |eiarne<l men can contend any proposition on three such incom* 
patible grounds, affords a strong reason for abiding by the clear sense 
of the words of the devise. 'This degree of congruity is at least 
neipessary, that persons who have to determine the question, may forai 
one opinion upon it. 

On the first construction, tHat the words are intended to describe a 
' certain incumbrance on the estate, Jones v. Morgan has been cited^ 
That certainly was a peculiar case. There, the estate was settled by 
the marriage settlement upon the sons of the marriage ; there were tws 
sons of the marriage living. Tlie testator took notice of the settlement,' 
and did nothing in contravention of it. He disposed of lands which he 
bad purchased ; and if his sons should die without issue, then he gave 
and devised the remainder. So that he adverted to its being an interest 
in remainder of which he was disposing. He then proceeded to limit 
estates to the first and other sons of Thomas Morgan^ and appointed 
his wife guardian of the children till they should attain twenty-one. The 
question there was, whether the devise to Thomas Morgan was not void, 
88 a devise over after failure of issue male ; the judges of the Kill's 
Bench were of opinion, on a case sent from the Court of Chancery, that- 
the issue of a second marriage was not in the testator's view, and thai 
it was a remainder afler an estate tail. The Lord ChanceUor was ef 
opinion with the judces, that a second marriage was not in view ; bul 
as to the estate tail, he thought himself bound by the case oi.lAHU^ 
borough y. Fox. It was afiiimed in the House of Lords, on the ground 
taken by the Lord Chancellor^ that it meant issue by the present wife» 
The. omy ground upon which that case can, be supported, is, that 
it was an .executory devise, subject to the event of the testator haviag 
issue by his then wife. It would have been of great importance in that 
case if Sir William Morgan had married a second wife, and had a aon* < 
The effect of the words of one will, when carried into another* mill 
be taken with all their consequences ; this would be a sufficient reasoq* 

[ *451 ] for holding Jones v. Morgan no authority but [^] where the particular 
case applies. All the devises there are expressly such as to shew that 
the testator was disposing, subject to tJie incumbrance of having two 
sons who must take. In that case too, he made the wife guardian sC 
the children, which was inconsistent with his providing for the issue of a 
second marriage. 

In the present case, the will is far from being consistent with the 
marriage articles. With respect to the wife, she was, by the artickst 
to take in different events, 500/. and 700/. a-year for life. By thetrtU. 
he gave her Nebxvorlh for life, in satisfaction of, not in conformity to^ 
the articles. He gave her the use of his house and park, in case ski , 
chose to reside there, which he . could not do as against his issue 1^ 
her ; therefore he did not mean to give it subject ,to the incunnbrance, 
but in satisfaction (»f the incumbrance : and by .'* issue male*' he mast 
have meant, '' issue male of a future marriage," rather than of Asfc* 
marriage : the words import a probability that Richard Warlmrtm' 
Lytton might not come into possession, therefore the gifl to him was 
not immediate. The devise is so. repugnant to the article, tliaft it>ii 
impossible to say he meant it subject ti) the incumhcancs creatM. 
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by them. We sabmit, therefore, that the intent of the iesfafcr, in Oii/s 1793. 
devise, is clear and plain. ' v^S^^w^ 

Suppose there haa been issue male bv Eleonora Breretpn 6orn after ^?ri?^H 
the will, and the testator had then died, such issue m^e would have ogamst 
been entitled to an estate tail, subject to the 700/. a-year. The qu08- ^ytiok. 
tion would have been, whether the testator would have been bound by 
die articles. 

Suppose he had had issue male by a second marriage, it is contended 
it would have been a revocation of the will : but it could not be' so' as 
to the charge of debts and legacies. 

The will IS intelligible throughout, if he thought himself not boun^ 
by the articles: but it is inconsistent, if to be takeh^ subject W thje' 
articles. 

This is a case in which, whatever may be the inclination of the (Jdl|irt • 
to confine it to issue by Eleonora Brereton^ the Court cannot so con- 
Ane it. If there is not sufficient in the will to give it that construction, 
there is not enough to contradict the express [♦] words. The rule of C **52 ] 
law is, that the natural sense of the words must prevail. 

It is equally a future devise, whether he means issue by the present 
or a future marriage. 

The second ground admits that the devise does not mean subject to 
an incumbrance, but that it is upon an event — the failure of issue^' 
male. The case of Wellington v. Wellington ^4 Burrow. 2165.) was ar- 
gaed, at least, on this ground, that there is a distinction between 
** defkuU of issue*' and <* on failure of issue ;" that the latter suppo^ 
that issue will exist, the other does not, and was consistent with iher^' 
never being issue, as well as the issue d^ing in his life-time. The c4sq ^ 
might be decided without that distinction. It might be of great im*' 
portanlce ; for if " on default" does not m^an the saihe as '* in faijufe/** 
many cases could not be supported. Mr. Blackstone admitted that, if 
the distinction could not prevail, he could not support the devise atteii'' 
a general failure of issue. There was nothing in that will inconsistent' 
with ' its being an immediate devise at the death of the testator. "Bitt 
h^r^' it is in his contemplation that Richard fVarhirton Lytton might 
not take. In French v. Caddely 6 Brown's Pit. Cas. 58., the groui^d 
on '^hkh it was determined is not clear; there could not be a 'doubt 
about the intention, but it would have been difficult to have determln^ ' 
that the devise there -was good, without overtutninff the doctHn^ of 
Laneshorough V. Fox^ and other cases. The ground on which' it Waib' 
argued was, that the words described the event of a general fkilure df 
laaae. Determinations to the same effect have been made on the'wt)nUr.' 
**' default of issue,'* with respect to personal estate ; and it has beeii' 
umfoitnly decided, that, unless there were words to tie it up' to* ' thb "" 
time of the testator's decease^ such a gift was too remote. The cases 
on real and personal estates are collected in Feame. '•'' 

Thet^ird groi^id on which it is argued admits that the words de- 
acribe on indefinite failure of issue, but that an estate-tail must be im*' 
plied to the issue of the testator. In the case of Laneshorough v. Fox^ 
all the judges held that Lord James did not take an estate-tSI by lin-J' 
plication. That was a devise of a reversion in fee, of an est&tie settle^* 
oa the marria^ of James, and the words were, ** in fkilure of issue df 
" the body of the said James [•] Lane, and for w«it of h^irs inkle of ^ [ ♦453 ] 
** my body, to his daughter." And in Janes n. Morgan, where thti * 
aame ground was thrown out, in aid of the othets, thle'Lord ChdiiteUc^'^ 
aod Judges in die House of Lords thought it would not do. These ai^ 
cases i^^nst an estate-tail being raised by implicationr "There art^ mis) 
cases <^ an estate-tall being raised by implication, elcept'Whi^re tli)6i' ' 
gift is to the'heir at law, or a person who takes in exclniion of the hidl!^ 
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at law. In Wcdter v. Dre^f Com. Rep. 372» the words were, " if my 
'* son WiUiam should happen to die, and leave no issue of his body, 
" then and in that case, and not otherwise, he gave his lands to Richard 
'' his son." Here the first son fViUiam was held to take an estate tail 
by implication, because, otherwise* he would have taken the whole as 
heir, and therefore that the words would reduce his interest. The 
operation of the will was not to devise, but to limit the estate ; but 
here the words could not limit the operation of the devise, and therefore 
could not give an estate tail by implication ; there are no words to ex- 
clude the heir at law taking generally. It is impossible to make any 
thioff of this argument in Uiis case. 

There is nothing in the will from which it is necessarily to be implied 
that he made the will in contemplation of the articles ; therefore the 
words must have tlieir general sense, and it is at least as probable that 
lie meant a failure of issue by another, as by the present marriage. 

The words must have their usual sense, unless they are shewn to 
be used in some other : and that not being the case, the decree is right, 
and ought to be affirmed. 

Mr. Aiiomey General^ in reply. 

I admit that a devise on Jaiiure^ or in default of issue male^ of the 
testator, (for I do not mean to take the distinction between the two ex- 
pressions,) where expressed in these terms generally, will be too re- 
mote and void. 

On ike other hand, it is clear, especially with respect to personsi 
estate, that the Court will lay hold of the slightest circumstance to nar- 
row the general construction of those words : that the Court has not 
fiven the same latitude in the t:ase of real estate I must admit, though 
cannot account for it. 

[*]In Forth v. Chapman (1 Wms. 663.) different senses were given to 
the same expressions, with respect to the different species of estate; 
but Irom the case of Porter v« Bradley (3 Term Rep. 143.) we find thst 
distinctiOB begins to be doubted. 

If it appear that the testator, by failure of issue, meant issue by kit 
present cu^, or not leaving issue^ or if his issue should die^ the will must 
nave its effect. 

Here it is said that he meant, if he had a son by another wife, thst 
son should take. It is clear that, if he had a daughter, he did not 
knean that she should take. It is sufficient for my client that (by acci- 
dent, if you will) he had no son by another wife. 

All these cases are considered as cases of hardship ; they are, in 
fact, only cases of surprise upon the testator, which the Court cannot 
help. 

The question in this cate is, whether attending to the rules of con- 
struction usually applied to discover the intention of testators, the tes- 
tator has not clearly expressed his intendoo. 

As to the right of the plaintiff to come into Court. -— I am ready to 
admit that, where a devise has been acted under for twenty years, it is 
a good reason for not opening the question again. With respect to the 
present decree, I say nothing as to persons under disabilitiea, as iB* 
tants, feme coverts, or non-existing. I am not discussing what is the 
consequence of their coming after their disabilities are removed, be- 
cause It is unnecessary in this case. In cases where sales have been 
decreed, and purchasers, S^c. would be affected, it may be that, from 
necessity, such decrees will bind parties, thou^ under disabilities st 
the time ; but where the decree has not been carried into executkm, 
there can be no objection to letting such parties in. 

What is there m this decree to shut out the present plaintiff from 
having the matter again discussed ? 

Lord 
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Lord Northington has subjected the estate to payment of debts, fii- 
neral expences, and legacies ; there is only one purpose for [*] which 
the decree was to act upon the estate ofL^ton the father ; and the only 
difficulty was, as to the conveyance of the estate to him, whether it 
should be the fee intire, or agreeable to the uses of the will. How does 
the principle of necessity apply, as between him and his daughter ? 
The cause was never brougnt on for further directions, and no con- 
veyance has ever been made, therefore the principle of necessity does 
not apply. 

Lord Thurlota was of opinion in the Selhy cause, that it was difficult 
to find a principle to bind even a person who was a party to it, as to a 
part of the decree which was unnecessary as to him. Here the decree 
has not ordered any thing to be done inconsistent with the claim of the 
present plauitiff. 

Then, to consider what was the meaning of the will. 

Ljfltony the testator, was clearly bound by the articles, though at the 
time of their execution he was an infant* 

In Drury v. Drury (3|, (5 Bro. Pari. Cases, 570.) it was held that a 
female infant was bouna by a marriage settlement. The same point 
was held in this court in Durnford v. Lane, (ante^ vol. i. p. 106.) it was 
a contract which either of them might affirm. In this case, they suf- 
fered, after he was of age, a recovery, which was covenanted by the 
articles to be suffered. Could Lytton^ the testator, say, that his estate 
was bound, without binding him ? If his estate was not bound by reason 
of his infancy, her's would not be so on account of her infancy, but he 
took S000£.» part of her estate. Lord Northington^ in his decree, 
thought Lytton bound by the articles; he considered the 1 0,000/. as a 
debt on the estate, which it could not be, unless Lytton was bound by 
the articles; and if he was bound as to the 10,000/., there is no reason 
why he should not be bound throughout. The Court will not suppose 
him, when he made the will, forgetful of the obligation. He knew the 
nature of his right, that he had the estate fully, except subject to issue 
male by lienor a Brereton. 

Then he makes a will, which would have the same effect, whether he 
used the expression made use of here or not ; he might suppose his 
wife would survive him ; then by '' failure of issue male " he must mean 
*' issue male by her " and he considered [*] the event of the issue 
male by her, so little probable, that it would be a present devise upon 
his death. 

. Why does he make provisions inconsistent with the articles ? Because 
he took it for granted that issue male would never arise, or that he 
should not marry again and have issue male. He considered his present 
situation, only considering his wife as a widow without children. The 
case that he contemplated has happened, and it is not my business to 
consider what his intention was in other events. 

With respect to the charges, the words, *' failure of issue male,** must 
be implied; for he could not give such charges as against his issue : the 
true construction therefore ofthe charge of debts and leeacies is, I gire 
them as I can give them, that is, in the contingency of having no issue 
male by that marriage ; he has not expressed any intention as to issue 
by any other marriage. 

The difficulty of the other construction would be, that the devise, 
as to the charges, would be to take place on failure of issue male 
of the present marriage, but not as a devise, till after a general failure 
6i issue ; the provision for the wife is consistent with the articles which 
had provided for her, 500/. a-year, in one event, 700/. a-year in another. 

(5) 2 Eden. Ca. Lord Northington, 39, et teg., and 3 Bro. P. C 498. Svo ed. 
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As to the cases, they prove that the words, ** failure of issue'* may 
be used in the special sense of " issue by my present wife ;'* Jones v. 
Morgan, Wellington v. WeUlngion, and French v. Caddd^ all shew, that 
if the conscience of the Court is satisfied, that the testator used the 
words in that sense, it will do what he meant should be done. In Jones 
V. Morgan, the words were strong to shew be meant issue by any other 
marriage, as well as by the present ; but the Court thought that by 
making the wife guardian, he contemplated her surviving him. The 
case of Wellington v. Wellington is decisive of the present. As to 
French v. Caddel, the argument drawn from it is quite mistaken. As 
for Lady Lanesborough v. Fox, by the settlement there was an estate 
tail in renuunder ; by the will there was an estate tail, in failure of issue 
male of the testator ; besides he could not mean to give a life estate 
after a general failure of issue. That case is neither more nor less than 
this, that a person having a reversion after [*] estates settled on the 
marriage of his son, by giving that reversion, shews he means, after-tbe 
failure of such issue as the settlement provided for. 

Then it comes to this, that the practice will allow your Lordship, if 
you are satisfied in your conscience that he meant to give an estate to 
take place at his death, to adopt that construction. 

If, before the cause had come on for further directions, a child had 
been born, who could take under the will, the Court would have heard 
that child before it made its decree. 

■ Mr. Dunningt in Wellington v. Wellington, said, the decnree in thb 
case passed without argument, and by the note produced, it does not 
seem to have been much considered ; and when it was on before Lord 
Thurlaw, he expressed great doubt. 

Lord Chancellor said, he thought the case worthy of great consider- 
ation, as the defendant had been mduced to treat the estate as his own ; 
and, as the daughter was of age, such an arrangement might be made 
as to render a decree unnecessary: that the testator's unfortunate 
contemplation of the possibility of future issue stood in the way of every 
thing. 

Tne cause stood over. 

And this day (12th November) the cause stood for judement. 

Lord Chancellor (stated the case), and spoke to the fmlowing effect 

Immediately after the death of John Robinson Lytton^ a bill was filed 
by the present Richard Warburton Lytton, by hi9 next friend, daiming 
as heir at law. — The cause was heard in 1764, and a decree made, by 
which it was declared that the limitation, being after a general failure 
of issue, was too remote, and that he took as heir at law* Accottnts 
were directed to be taken, and White*B charge of 10,000/. was decreed 
ta be a charge upon the estate. It appears, that after the decree, the 
accounts were made up, an inventory of the furniture at Kneiioortk 
was made [*] out, and debts were paid ; but there was no furdier ap> 
plication to the Court. 

In 1768, RiiAard Warburton Lj^on married, and, l^y artndes, made 
himself tenant for life, remainder to issue male, but there was no limit- 
ation to daughters, and provision was made for the wife. The oolj 
issue of that marriage is a daughter, the present plainti£ • 

Before she came of age, she filed a bill, which has been turned into a 
bill of review, praying to reverse the former decree. ' 

•The nreliminary objection is, that after twenty years from the decree 
enroUea there can be no bill of review. 

I shall not take up much time on this subject, as I am dearly of 
opinion, that this bar cannot be objected against an infant, or any penon 
under the disabilities specified in the statutes of limitation. 

Limitation of suits is not a judicial power, but a legislMiveone. The 
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rules of limitation are not matter of policy, but of positive law. Expedit 1793. 
ReipublukE ut sit Jinis litium, but this is not the business of the judge^ ^ ,-/ _^ 
.fo«: that would be 7'ti^ dare not jus dicere. £rrroir 

'tjori GuU^oraBsySf there was no limitation of time for a bill of re- a^amst 
view, and this continued the rule during his life. LwtoK. 

But aflerwards there was an alteration ; the Stat. 1 1 & f 2 W, 3. lii^ited 
^e time for writs of error to reverse judgments at law. 

jk decree of this court is as a jud^ent at law. Lord Camden in 
giving judgment in SmM v. C7/iy, (ante, vol. iii. p. 639. n.) expressly 
aays, that equitable rights are subject to the same bars as legal rights : 
and it is so where this rule can apply: but it is not so when- against 
infants, or till five years after they attain their age. 

Then there is no objection; the accounts may now be taken j list as 
they might have been at first, under the decree. No third persons are 
affected, it rests between the father and daughter. 

[•] The next question is, whetlier Lord ^wA<;ig/on's declaration- that [ •'459' ] 
the devise is too remote, be well founded. 

There is no person I more respect than Lord Northin^on : but this 
case does not appear to have been determined after that deliberation^ 
which will give it the sanction due to a decree of Lord Nortkington, 

I attended the court at that time, and have no recollection of the 
case. It seems by the note, to have passed without argument, and* 
solely on the ground of Lady Laneshorough v. Fox. The declaration 
was unnecessary at the time ; for every direction that was given might 
have been so without the declaration; it was not necessary to consider 
what interest Mr. Lytton took in the estate ; the trusts of the will mighe 
have been as well executed without it. The question would hot arisen 
until it was considered who were to be parties to the conveyance, Lady 
Laneshorough v. Fox, was considered as governing this case ; but when 
fairly exammed, there cannot be a greater dissimilitude. 

Lady Laneshorough v. Fox is not only right, but the result of it v/as 
to affirm the intention of the testator, not to contradict it. That case 
had a great coarse of futurity in view. 

The applying the same rule to a will which was to take place on the 
testator's decease, cannot be just. 

Compare the circumstances of the present case with that, under the 
circumstances of the family. Here the testator had had no child for 
several years, his only child was just dead. The devisee wasliis next 
and immediate heir, but he introduces it by the words " in failure of 
issue male.'* Could this mean more than to take on the event, which 
alone prevented the estate from being the subject of an immediate 
devise r He certainly had the articles in his contenoplation. There was 
no prospect of issue at the time. It was not like Lord LaneshorpugV^ 
case, wno had issue, and might have many more. 

It would be a harsh construction that LifUon (the testator) had here 
the idea of future issue in contemplation, and an indefinite failure of 
that issue ; he meant to ^ve an immediate [*3 estate in possession at r v^^ -i 
his decease ; every clause m the will shews this intention. 

. The other cases Jones v. Morgan; Wellington v. Wellington; and 
French v. Caddel, were all cases where taking the words strictly and 
construing them blindly, without considering the circumstances, would 
have beeh upon a general failure of issue, and therefore void. 

With respect to Jones v. Morgan, I have a very full note of Lord 
MansfiekTa judgment, to which I refer, on account of the clear manner 
in which he states the ground of decision. He there says ** Now it 
has been truly said, that to construe a will, the intent of the testator is 
to be taken from the whole will together, applied to the subject matter 
to which the will relates : if that be agreeable to law it must govern ; if 
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the intent be clear, but not agreeable to law, it is void and null. If tbe 
intent be clear and agreeable to law, no matter what words the testator 
has made use of, the courts of justice where the questions arise, must 
adapt and model his dear intent, in such manner as he himself might 
have done, if he had made use of apt and legal terms. Another thing that 
has been said, (and it is unfortunate when words happen to be made use 
of in the determination of causes, without a precise, clear, definite idea 
annexed to them ; for the great disputes of the world arise upon words,) 
a great dispute has been made, of what is a necessary implication ; that 
a necessary implication must mean, that where there is a natural impos- 
sibility that it should be otherwise : there never was such a constrocUon 
put upon it as a necessary implication. It is that implication whidi 
arises upon the words the testator has made use of, that clearly satisfies 
the court what was his meaning ; and that, as put in opposition to a cont 
jecture ; you are not to conjecture what would have been the testator's 
meaning, if he had had the whole case before him, and if he had thought 
of such an event, what the testator would have said upon it ; that is a 
conjecture: you must find out his meaning, whether expressed or 
implied, from his words : and if it is an express meaning, and he has 
made use of inaccurate words, you must construe his words : if they are 
words of sense or declarations which are no ways accurate in leeal 
phrase, you must see clearly that it is the testator's meaning ; ana if 
the [*] testator's meaning is doubtful, if a court of justice cannot say 
they are satisfied his intention was so, the whole will be void for uncer- 
tainty. Therefore a necessary implication is that which leaves no room 
to doubt ; it is not an implication upon conjecture ; you are not to conjee* 
ture what he would have done in an event he never thought of; that will 
not do, and many cases have been determined upon that one. I men- 
tioned the great case of Cotyton v. HeUier (4), in 1745, determined by 
Lord Hardfvicke, where a man by hls^will, meaning to make a marriage 
settlement, devises to A. and to prevent tlie entail being barred, by his 
having no freehold, he devises to A. for ninety-nine years, and then 
goes on to mat^e the settlement, and the drawer omits to say, *' for 
ninety years if he should so long live," the great question there was 
whether, by implication, the words, *^ if he should so long live" should 
be addedk It was not a necessary implication ; it was not impossible 
that he meant a term of ninety-nine years : but there Lord Hardvoickt 
upon going through all the argument, and upon the nature of the thing, 
was convinced, and every body else, equal to a demonstration, that the 
testator meant ninety-nine years, if he should so long live, and not a 
term of ninety-nine years, and so the case was adjudged.*' The con- 
verse of that case was, a case where this very estate was the subject, 
Amhurst v. Lyttan^ which was in the House of Lords (5)» It is best 
reported in Fitzgibbon, 99. There was no reason, in that case, why 
the testator should not give his mother the term of one thousand 
years; but it was held, it was only his intention to give her the 
mone^, and that, further than securing that, the term shoiud attend the 
inheritance. ^ 

It is manifest here, he had no intention of giving an estate after a 
ceneral failure of issue. The circumstances of the testator and his 
family have always^ been taken into consideration in these cases. 

Reverse tlie declaration made by Lord Northington (6). 

(4) Lately reported, S Cox, 340. 

(5) 5 Bro. P. C. 254. 8vo ed. 
(6} Reg. Lib. 1793. B. fol. IT-l. 
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1793. 
[*] Jackson, Widow, and Others agaitist Jackson and Others. [ H62 ] 

(Reg. Lib. 179S. A. fol. 833.) 

BoUst2\tiN6v. 

n Y settlement previous to the marriage of WiUiam and Mary Jackson^ Father being 
-*^ (the father and mother of Matthew Jackson, the plaintiff's late tenant fur life, 
husband) bearing date 16th and 17th September, 1755, certain premises f"** !?? usoanx 
in Lackenby, and an undivided third part of the manor of Brotton, in ^g^V" ^ 
Cleveland f Yorkshirey were conveyed to the use of WiUiam Jackson for estate, a'teule. 
life, remainder to trustees for preserving contingent remainders, re- mentwaimade, 
mainder, as to part, to trustees to provide a jointure for Mary, and, as wherein was a 
to other part, for raising portions for younger children, remainder, as to {j?^"* ^°' . 
all the premises, to the use of the first and other sons of the marriage in ^^pj^^^on" 
tail general, with remainders over. i^, ^J^** ' 

The marriage took effect, and there were issue thereof John Jack-' jointure. 
son, who died before November, 1787, unmarried and without issue. Father and son 
Matthetv Jackson, late husband of the plaintiff, and the defendant IVil- ^^ »?*® ■ 
Ham Jackson. S^iTout 

By indentures of lease and release, 1st and 2d November, 1787, John reciting, or re- 

Preston, the surviving trustee in the former indenture, WUliam Jackson ferring to tiie 

and Mary his wife, and Matthew Jackson their eldest surviving son, poweO ^t the 

conveyed the premises comprised in the indentures, to a trustee, for ■*'"• witlun 

making him tenant to the praecipe, in order to the suffering a recovery, ihnji'make" 

the uses of which were to enure, as to the premises in Lackenby, to the jointure on a 

use of WiUiam Jackson, the father, in fee, and as to the premises in then intended 

Brotton, to the use of the same trustee for a term of 1000 years, upon ^i^e: the 

the trusts therein declared and subject thereto, to the use of WiUiam ^^^ **'**, 

Jackson, the father, for life, remaipder to the same trustees to preserve ^nihs^-^UilT 

contingent remainders, remainder to the use and intent that Mary gon ukes pos- 

Jackson, the wife of the said WiUiam, in case she should survive her session and 

said husband, might receive 150/. per annum for her life, remainder to dies, without 

Matthew Jackson for life, remainder to the same trustees to preserve ""•lj»"6 »"y 

contingent remainders, remainder to the first and other sons of Matthew ^.^^^^ - k«* ^ j 

- , ® . ., '. , i_. t t estate IS bound 

Jackson, m tail, remamder to his daughters, as tenants in common ; jn ||,e bands of 

remainder to defendant WiUiam Jackson, &c., in the same manner ; the remainder- 
remainder to WUliam Jackson [*] the father in fee: and in the same man. (i) 
indenture was contained a proviso, enabling the said Matthew Jackson [ *4f63 J 
and William Jackson, when tliey should respectively be in the actual pos* 
session of the premises, by virtue of the limitations therein contained, to 
grant, settle or appoint the said premises (subject as aforesaid) or any 
part thereof, to the use of any woman or women they respectively should 
marry, for and during their life or lives respectively, fnr her and their 
jointure or jointures, and in bar of her and their dower." And the said 
recovery was afterwards duly suffered. 

Some time in or after the month o£ May, 1788, the plaintiff Isabella 
Darnell intermarried with the said Matthetv Jackson, and, by articles 
under seal duly executed before the marriage, dated 14th May, 1788, 
made between WiUiam Jackson the father, and Matthew Jackson, by 
the description of the son and heir apparent of the said WiUiam Jackson, 
of the first part; the plaintiff Isabma (by her then name of Isabella 
DarneU, spinster) of the second part; and the other plaintiffs, the 
trustees, of the third part; the said WiUiam Jackson and Matthew 

(1) See also accordingly Skannon. r.Bradttreei, 1 Scho. and Lefroy, 52. etseq. Lord 
JUtksdaie C. refers, ibid, p. 63. to the prineipa] case. See also Sugden on Powers, 355. 
Mse^, 2 Ball and Bcatt. ii. and 4 Doyy. P. C. 348. 
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Jackarty covenanted with the trustees, that, in case the marriage Aould 
-take effect, the said Matthevo Jackson should, *^ within twelve months 
from the solemnization thereof, by sufficient conveyances, settle and 
assure unto or to the use of, or in trust for the said Isabdla Darnell^ a 
sufficient estate during her life,- to take effect in possession, from the 
death of the eaid Mattheto JacksoUf of and in freehold lands and tene- 
ments in the county of York^ of the yearly rent or value of 100^ ; or, 
otherwise, that the said Matthevo Jackson^ or his heirs, should within 
the time aforesaid, settle and assure unto and to the use of, or in trust 
for the said Isabella Darnell^ for life, an annuity of 100/. to be issoiog 
out of freehold lands and tenements of a competent value in the county 
of York.'* And in case Mattheto Jackson should die before the settle- 
ment sliould be made, the father and son covenanted to pay the plaintif 
such annuity. 

The marriage took effect, but no settlement was made accordinff to 
the covenant. In the month of May, 1789, WUliam Jackson^ the father, 
died, leaving Matthevo Jackson his eldest surviving son and heir at law, 
and no other issue, except the [*] defendant William Jackson. Wil* 
liam, the father, by his will, 18th February ^ 1789, gave several specific 
and other legacies to his wife, the defendant Mary^ and in particolar 
150/. j9^ annum^ to be issuing out of his estate in Lackenbyy and, sub- 
ject to the same and other charges, he gave the said estate to tnisteei 
to the use of his son (the defendant William) for life, remainder to 
trustees to preserve contingent remainders, remainder to his first and 
other sons in tail, remainder to his daughters, remainder to Matthew in 
like manner, with remainders over; and as to their said estates at 
Brotton, after the death of his said sons, and in failure of issue of their 
bodies, he gave the same to the heirs of his own body, remainder to 
the defendant Charles Jackson Skelton^ in fee ; and gave other real pro- 
perty, subject to charges thereon, and the rest and residue of his retl 
and personal estate to the said Mattheto Jackson, 

Upon the death of his father, Mattheto Jackson became tenant for 
life, in possession, in the estate in Brotton, subject to the annuity of 
I50l. to iiis mother, and of a charge of 2000/.; and becoming so seised, 
was entitled, by virtue of the proviso before stated, to have limited the 
premises or any part thereof, to the plaintiff for her life, for her jointure; 
and ought by the said articles to have settled so much thereof ss 
amounted to 100/. per annum upon her for life, or to have secured to 
her, a rent-charge to that amount upon tlie premises, but he never did 
any act for that purpose. 

Mattheto Jackson died in the month of September, 1790, without 
leaving any issue, but living the said William Jackson his brother and 
heir at law, and having made his will, whereby he gave a legacy of 50/. 
to his said brother ; and afler payment thereof, and of his debts, he 
gave his real and perisonal estate to the plaintiff Isabella^ and made her 
sole executrix, and lefl a small real estate, and a very small personal 
estate, not sufficient for the payment of his debts, exclusive of what his 
estate was liable to answer in respect of the covenant in his marriage 
articles, and the widow renounced the probate of the will, and 
the defendant William obtained administration to both his father and 
brother. 

The plaintiff filed the present bill, praying that the said marriage 
articles might be decreed to be specifically performed and [*] satisfied 
out of the said estate and premises of Brottony and a proper part thereof 
of the value o£lOOl. per annum might be allotted to her, and possession 
tliereof delivered to her : but in case the Court should be of opinion, 
that the plaintiff was not entitled to have the covenant specificalfy per- 
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formed out of the estate, that it might be satisfied out of the real and 
personal estate of the said Mattheto Jackson and WiUiam Jackson. 

The suit being amicable, to take the opinion of the Court, in order to. 
bind the issue, if any should be of WiUtam Jackson^ the defendant, or 
the remainder-man under the will of the father ; the defendants, by their 
answers, admitted all tlie facts, and submitted to the Court, wnether 
the plaintiff was or was not entitled to have a part of the Brotton estate 
set apart : and if the Court should be of opinion that ^he was so entitled, 
submitted to do all necessary and proper acts, and the defendant Mary 
submitted to release her. claims upon such lands* 

The cause was argued several times, and this day his Honor gave his 
judgment, in which he referred to all the authorities which had been 
cited at the bar. 

Master of the Rolls. — Stated the case, and proceeded to the following 
effect : — 

The prayer of the bill is, to have the covenant satisfied out of the 
estate, or out of the assets of the husband. — The husband left no 
assets. 

It is contended, that the articles are a good execution of the power. 
They do not recite the power, and have no reference to it ; and as it 
was to take place in twelve months, it could have no particular reference 
to these lands : and it is said, that on that account, the husband must 
have intended to provide for it in some other way. I have given the 
more attention to the case of the remainder-man, m this cause, because 
if the covenant is not to bind the land, he must satisfy it out of the 
personal estate of the father, who joined in the covenant. But I am 
satisfied that the articles are a good execution of the power. The case 
of Coventry v. Coventry, reported 2 P. Wms. 222. — at the end of 
Maxims in Equity, and 1 Strange, 596. seems to have determined that, 
where a man having a power over an estate, covenants to make a charge, 
and dies, the Court will compel an execution of the power, although 
the bill prays in the alternative, that it may be executed 9n the land or 
out of the assets of the covenantor, and there are assets. Two cases 
are there cited, Afford v. Afford, and HoUingshead v. HoUingshead ; 
in Alford v. Afford, as that case is reported in 2 P. W. 230. a material 
fact IS omitted ; it is better reported in Strange, [1 Stra. 604.] where the 
covenant refers to the power, and is a clear execution of it. It is in the 
Register's Book, 1707, A. fol. 311., and it appears that he was not in 
possession, but that having a power to settle, covenanted so to do, when 
in possession, to the amount of 100/. a-year. Then it is clearly a co- 
venant to execute a power then in contingency. He came into pos- 
session, but never settled the estate, and it was decreed that the power 
was well executed. HoUingshead v. HoUingshead is a strong case to 
: shew how far the Court will go in the execution of powers : there, an 
infant having the power when in possession, and marrying, his mother 
covenanted for him, that he should execute it : the case is accurately 
reported in Strange ; it was not by the Lord Keeper, in 1 Ann, as stated 
in P. Wms., but by Lord Cooper in 1708. It stands in the Register's 
Book 1707, A. 571. I am extremely reluctant to lay it down, that, in 
the case of an infant, the mother could covenant for him further than 
he could for himself, 1 therefore sought to see whether he had done 
any act after he was of age to confirm it, and I cannot but believe he 
did so. 

Then, the question is, whether the present comes within the cases; 
in this case, no lands are pointed out, it is a mere general covenant, 
and it is said, thouffh he entered into the covenant, he had something 
further in view. The father joins in the covenant that the son shaO 
make the settlement. It is argued that there is nothing to shew it was 
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to be out of this estate, I think there is a great deal, Tor he covenf- 
ants to assure the jointure, and he had no other estate out of which he 
could do it. The natural settlement, if they had been called upon 
within the year to fulfil their covenant, would have been, that the fatner 
should have settled; then, the father died before the twelve months 
expired. Could not the father's representative have called upon the 
son [*] to settle ? The son, living to be in possession, would have been 
decreed to do it. So that whether he had the power in contemplation, 
at the time of entering into the articles or not, having a power to settle, 
and no other estate, any person entitled might have called upon him to 
settle. Can his death then make any difference, or shall a remainder- 
man now prevent the carrying the equity of the Court into execution? 
It seems that where a man has a power and covenants to act, the Court 
will hold the estate bound. Andrrvos v. Emmot (ante^ vol. ii. p. 297.) is 
the strongest case : it was a case of mere volunteers, and the Court 
does not act for them in the plenitude of its equity: the husband there 
had a power to act upon the wife's estate, if he thought fit : he made a 
will, not referring to the power, but it was argued he must have meant 
it, because otherwise his effects would not satisfy his legacies : — Lord 
Kenyan cited several cases to shew, that though it was not necessary to 
recite the power, yet there must be something to shew the testator 
meant to refer to it, particularly the title Potver, in 2 £q. Abr. I fully 
agree with Lord Kenyan as to those dida. In Coventry v. Coventry, 
(as reported in the end of Maxims in Equity) the opinion of Sir Joseph 
Jekyll is strongly expressed *' since the statute, if cestui que use, for me, 
with a power, covenants, for a valuable consideration, to execute his 
power, and in the execution it proves defective, this court aids the exe- 
cution of it and makes Jt effectual ; nay, further, if he does not execute 
his power at all, this Court, I conceive, ought to decree an execution of 
that covenant, as it would be of any other covenant for a consideratioa, 
and compel him to execute his power ; for as the justice of the Court 
makes good a defective execution against the remamder-man, so if the 
tenant for life dies before the execution, I conceive there is the same 
justice due to the purchaser against the remainder-man, afler his re- 
mainder takes place, as there was before, for by the covenant tlie pur- 
chasor has a lien upon the estate into whose hands soever it comes. 

Under these circumstances, I think I do not go too far in saying, 
Ist. That this power was in the contemplation of the parties at the time 
of making the articles ; Sdly^ That this was the only estate upon whicli 
the covenant could attach, and that it did attach ; and Sdly, That the 
persons now entitled have a right to call for an execution of the covenant 
I do not think [*] the cases which say, that the Court will not supply the 
non-execution of powers are affected by this : there it is a duty of im- 
perfect obligation ; here he was bound to do it in the way that he could : 
and the Court will construe it to be intended, for parties claiming bomi 
Jide and for valuable consideration. 

Decree for the plaintiffs, according to the prayer, to have the cove- 
nants made good out of the Brdton estate. (2) 
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(*i) His Honor declared, *< that, under the circumstances of the case, the , 

'""I the marriage articles, made on' the marriage of the plaintiff with her late husbod 
...'. /. for settlmg on her, as a jointure, an estate in the county of Yorkf of the dor 
*' yearly rent or value of 1002., ought, in equity, to be deemed a sufficient ezecntiaB 
« of the power reserved to the said M, J. to make a jointure on his wife, by the iih 
*' denture of the ^A ijS November, 1787; and that the plaintiff, ItabeBa Jackton, wm 
* entitled to have the said covenant, in the said marriage articles, made good out ef Un 
" esutes settled by the said indenture of the 2d November, 1 787, &c'* R. L. 
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Hercy against Ballard. 

(Reg. Lib. 1793. A. fol. 159. b.) 27th Nov. 

¥N Michaelmas Term, 1743, Lord Sidney Beauderk and John Bance^ Sfc. Account of 
•*■ trustees and executors of William Hercy ^ Esq. exhibited their bill in wntof an 
this court, against the other executors of their testator, and other per- ^SSeea^th ^ 
sons of the family, and, among others, against the present plaintiff his gmi. ^f iimiU' 
son and heir at law, relative to the plaintiff's affairs ; which being very aikmt beiog 
intricate, and various abatements happening, divers proceedings were had iMHtcd 00 ; 
in that cause, and other suits brought relative thereto. only oidef€d 

Part of the real estate of the testator, consisted of a freehold house ^*** SlfileiL 
and lands near Ascott Heathy which at the death of the testator were let 
to Mrs. Cooh^ but, upon her deatb soon after, John Osmer, now deceased, 
entered as tenant to the trustees of the estate, under the rent of 8/. 
per annum^ and continued in the occupation thereof till his death, and 
paid rent for the same till Michaelmas^ 1748, to Matthews^ who was re- 
ceiver under the testator's will ; but from the delays in the cause, Osmer 
never paid any further rent, and the arrears thereof remained due at his 
death, about 1789, when he left issue defendant, John Osmer, his son 
(who entered into and still is in the occupation of the premises,) and 
the defendant, Sarah Ballard, his daughter, whom he appointed ex- 
ecutrix. 

The plaintiff filed the present bill against the defendants Ballard and 
wife the executrix of John Osmer the father, and John Osmer the son, 
praying an account of the rent due at the death of Osmer the father, and t 

payment of the same out of his assets, [*] and of the subsequent rents [ *469 ] * 
from Osmer the son, and that he might deliver up possession of the 
premises to the heir at law of the surviving trustee of William Hercy's 
will. 

The defendants Ballard and wife, (by their answer) admitted the facts 
and arrear of rent, but insisted on the statute of Limitations, 21 Jac. 1. 
and submitted to pay the rent in arrear for the six last years, and the 
defendant Osmer (at the bar) submitted to give up possession of the 
premises. 

Mr. Solicitor General contended, that the statute of limitations could 
not be set up in such a case as this, for that the tenant holding of the 
trustees, and having notice of the trusts, was bound by them ; and the 
setting up the statute as a defence was a fraud ; and cited two cases, 
Lord Portsmouth v. Vincent, cited 2 Vesey, 476., where an estate having 
been stolen out of the possession of the court, Lord Hardvnclce thought 
length of time and a fine were not a bar, being founded in fraud ; and 
Johns V. Menhinniot, (cited ante, 264 — 268.) where the receiver died 
much indebted to the estate, and the tenant paid rent to Sir John Moles- 
toorth, who had a claim upon the property, but from the death of Sir 
John Molesxvorth, the tenant had paid no rent ; and a bill was filed, after 
a great length of time, praying among other things, the payment of 
rent. Lord Thurloto thought the lis pendens was notice to all parties, 
and said, that he could not suffer the estate to be stolen from .the pos- 
session of the court. 

Lord Chancel/or thought the plaintiff only entitled to be paid the rents 
for the six years preceding the filing of the bill ; bat tliere being littin 
opposition, ordered the decree to be taken by consent. 
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S8th Nov. 

Motion for an 
iojunttibn to 
reitratnan 
action a^ntt 
the auctioneer 
for the deposit* 
reftiaed, where 
there had been 
gicat delay on 
the part of die 

vendor. [If 
the purchaier 
demand his 
deposit at the 

day few CO™" 
pleting the con- 
tract, and the 
vendor has not 
delivered his 
gligtract before 

that time, and 
alto neglects to 
deliver it until 
after an action 
l,roughtforthe 

deposit, it U 
evidence of an 
iitwndonment 
^f the contract 
|,y the vendor ; 
vrho shall not 
be entitled 
afterwards to a 
ttpecific per- 
formance, (l)] 

[ ♦470 ] 



Lloyd and Another against Collett. 



t; ' 



'Vf R. Solicitor General^ supported by Mr. CampMl, moved that an 
^^'' injunction mi^ht bsue to restrain the defendant from proceedine at 
law, and that such injunction might extend to stay trial, on the foltpwing 
Case: 

[♦] On the 2d of May, 1792, The plaintiff, Youngs caused printed 
particulars and conditions of sale, of the ground-rents in question, to be 
delivered,' and on that day, the premises were put up to be sold by 
public auction, but were not then sold. — On the 10th of Auput^ 1792, 
the defendant agreed, by writing indorsed on one of the printed parti- 
culars, to purchase the premises for 2609/. lis. ; and the purchase was 
to be completed on or before 25th March^ 1793, and paid the plaiDtST, 
Young f the auctioneer, 100/. deposit. 

On the 6th November, 1793, the plaintifis filed their bill against the 
defendant for a specific performance of the agreement, and for an in- 
junction to restrain CoUett from proceeding in the action which he had 
brought for the deposit. 

On the 16th November^ 1793, The defendant put in his answer, stating 
the following facts, which, as far as related to the conduct of the yendor 
and purchaser, could not be controverted. 

He admitted the agreement, but said that he had frequently, between 
the 10th of August, 1792, and the 25th of March, 1793, applied to the 
plaintiff, Young, to his clerk, and to Mr. Woodcock, the plaintiff's soli- 
citor, for an abstract of the title, but coUld obtain no abstract rdatang 
thereto : and that shortly afler the 25th March, 1793, he applied to the 
plaintiff, Young, for his deposit, with interest from 10th August, 1798; 
And that the plaintiff, Young, having desired him to write a letter to 
him, which he might show to Mr. Woodcock, the defendant, 4th Affrtt, 

1793, wrote a letter to Young, insisting upon his deposit That he 

repeatedly applied for his deposit, between the 4th April and the 10th 
June, 1793, when he brought his action : 

That no abstract was delivered or left with the defendant till the 16th 
September last, at which time defendant was out of town : 

(1) From Mr. Campbeirs MS. note of this case, in Lord Colchester's collcclioft 
See also the judgment at length, poatea, 472, note (ftom 4 Ves. 689^ 690, note). A 
nditaken and very injurious practice long prevailed, from the courts of equity ooraido'- 
ing time at of no ooruequence, and delay as affording no impediment to deciectnc spe- 
dnc performance of agreements. This was supposed to originate in a dicSum attnbuled 
to Lord ffardwiclctf in the case of Gibson ▼. PaUison, 1 Atk. 12., which b now pioved 
«D be totaUy erroneous. See 4 Ves. 689, 690, note, and jHUtea, 471, note ; and in For- 
^fyte ▼. jPord, posUa, 497. The principal case seems to be one of the firtS in which die 
InraotioB began to be corrected ; and the benefit is attributable, in a great degiee, per- 
h^M, to Lord Loughborough having detected the error m Gtftfonv. Pattwm, which hii 
Lordship stated at length in the principal case. A note in 4 Ves. 780u attribvtcs the 
first repugnance to follow the previous stream of authori^ to Sir JJo^ Kenjf&n M. R* 
(See Macreth ▼. Mariow, 1 Cox, 259.) The case of Gregson v. Biddle (in 1785 and 
1784), cited by the late Sir S. Bomiliy from his own notes m 7 Ves. 268, 969, is a re- 
maikable instance of the p^nadty with which the courts formerly adhered to te old 
practice. The principle, in the present case, as above, was soon aduiowlectsad in Ftf- 
dyce V. Fordyce, postea, 497, 498, and has been confirmed by a variety of dsciiinai 
il^rrisrv. Hancock, and Harrington v. Wheeler, 4 Ves. 667. 686* M* of Her^irdi' 
^Moore^ 5 Ves, 719, et tea, Omerod v. Hardnum, ibid. 722. 756. Gmett t. Hom^rjoft 
ibid. 818, &c &c Lord JE/(foft C. seems to stirte the moderate and soond principle 
ahortly in ACenv. Am<^ 7 Ves.27Sk etseq.,§nAiaLeiijfW^ Linda, 3Mcriv. 84.; and Lord 
Redetdale adopted the same course in his practice as Lord GiaooeUor in /rafand. See 
(inter tUia) in Lennon v. Napper, 2 Scho. & Jje£nj, 682, 689, 684, .685, &C. Mr. 
Sfugden hu also deduced the true principles upon which^tbe courit now proceed, with his 
usual perspicuity and ability. L. Venders & Purcli* 924. a tea* |o 949. (itfi.cd.) 

♦ On 
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On the 25th October ^ The defendant, upon his return to town, wrote 1793. 

H letter to Mr. Woodcock^ insisting that he would not complete his n ■■ \ — / 

purchase. Lloyb 



[♦] He stated, by his answer, the value of the ground-rent, and the agmnti 

iue of the Government Long Annuities, at the time he entered into rik^i\'\ 

the agreement; and on the 16th September, 1793; and from thence in- L *«* J 



ferred that the value of the ground-rent was diminished 560/. and 
upwards : that if he had been furnished with the abstract in due time, he 
believed he could have sold the ground-rent to advantage. 

In support of the motion, it was urged, that the lapse of time was 
not regarded in a court of equity : that it was an established principle, 
that such an agreement ought to be performed, and that the delay, in 
this case, was not equal to that which had occurred in many other 
cases in which agreements had been decreed to be performed ; although 
it was morally certain that much greater delay might happen than had 
happened, or could happen in the present case : they cited Pincke v. 
CurteiSf (ante, p. 329.) and the cases there cited — and Gregson v. 
Riddle, (2) also Gibson v. Patterson, (3) 1 Atk. 12. 

The Chancellor asked if there was any case (where no step what^ 
ever had been taken by the one party, and the other had, imme- 
diately when the time was lapsed, insbted upon his deposit, and refused 
to perform his agreement) in which the agreement had been directed to 
be performed. 

To which it was answered ; 

That in Pincke v. Curteis, applications were made for the abstract by 
one of the parties, previous to the expiration of the time, but none was 
delivered : that applications had been then soon afler made for the de- 
posit : that no abstract was delivered till three weeks afterwards ; and 
when delivered, the defendant immediately insisted again upon his de- 
posit : that greater delay must necessarily have occurred in that case: 
nay it was possible in that case, that no tide ever could be made, as the 
question upon which the title depended was then litigating in the King's 
Bench, and therefore the agreement might never be performed : yet the 
injunction was granted. 

(S) Stattd by Sir S, HondUy, firom his own MS. note, in Seton t. ^ade, 7 Yes. 268, 
369. 

(3) Lord Colchester*s MS. noCet on the principal case state, Uuit <* at the first seal 
** after term the Lord Chancellor mentioned that matter again, and said, that, upon 
•• lookingJnto the register book lor the case of Gihim t. Paten»n, it did not appear 
** to warrant the report of it in 1 Atk. 12. , and hb Lordship read an eitract of it for 
«« diat purpose.*' 

An accurate statement of that extract is in Mr. Vesey's note to Harrington y. Wheder, 
4 Ves. 690., vhick demonstrates that the case itself Jurnished no ground fir Lord Hard- 
wicke making the observation reported on 1 Atk. 13. 05 apj)licabte to other cases. Lord 
^^blehester*n MSS. contain a copy of the abore-dted case, as thus read in Court on the 
occasion, which is as follows : — 

" EUxabeth Cibson v. Tkmnas PaUenon, John, Joseph^ and . James lAddet (mort- 
^ gagees). Mr. Faxalrerley for plaintiff. 

•< Bill for the performance of an agreement for a purchase, S60/. 

** 30th Nov. 1757, articles on or More 2d Februari/ next 

" Thomas Jeferson, on or about 11th March, 1734. Plaintiff acquainted defendant 
** that she was ready to convey: defendant told plaintiff he would not stand to hb bar- 
<c gain, for he had no money, and if she pressed him, he would fly into Scotland* 

** WUtiam Stowrdy belieres Liddell would have accepted his money, and have joined 
<' in a comresranoe.' He took instructions for a conveyance. Defendant Pattmson 
** countermandedy and said he would not stand to his bargain. 
. •* John BrandUr. That defendant Pa/lmjon demised part of the premises to plaintiff 
'* for a year, at 4L per annum. 

" Ij^r, Attorney General fbr defendant PaUinson, 

" Jritfami Stotsrdu cro»-ezamln<ed. 
." Z^eret for performance' of th« orfid^f." 

■ MvlGrahantf 
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Casks Argurd and Determined 

Mr. Graham, contra, cited Mackreth v. Marlar, (4) (Vide WhiUahtr 
▼. JVhittaker, ante, p. SI.) and a late case at the Rolls. 

[•] The Chancellor considered the conduct of the vendor as eri- 
dence of an abandonment of his contract ; and 

Refused the motion. (5) 
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the putiefy tn- 
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(4) Macreth ▼. Jfarfor is shortly stated in Lord Colehester*B MSS., but now 
1 Cox. Ca. Ch. 259. quod vide. 

(5) A yery valuable note of the Lord Chancelhr*B judgment on this occasion is an- 
nexed to the case of Harrington t. Wlteder, in Mr. Ve»ej/*% note to his 4th toL 690.t 
which is as follows : — • 

Lord Ckoneettor-^*^ There is nothing of more importance than tlMt the ordisMy 
*' contracts between man and man, which are so necessary in their intcroonne with 
** each other, should be certain and fixed ; and that it should be certainly known whsa 
a man is bound, and when not. There is a difficulty to comprehend how the eaea- 
tials of a contract should be different in equity and at law. It is one thing to ssj, 
the time is not so essential that, in no case in which the day has, by any means, ben 
suffered to elapse, the Court would relieve against it, and decree perftmaaanca. TV 
conduct of the parties, inevitable accident, &c. might induce the Comt to fcHefti 
But it is a different thing to say the appointment of a day is to have no cflcct at all, 
and that it is not in the power of the parties to contract that, if the a^^reement k not 
executed at a particular time, the parties shall be at liberty to rescind it> In most of 
the cases there have been steps taken. Is there any case in which, without any ]ve- 
Tious communication at all between the parties, the time has beeti sufiW«d to elapse? 
I want a case to prove, that, where nothing has been done by the parties^ diia. Gant 
will hold in a contract of buying and selling a rule ; that, certainly, is not the mk 
at law, that the time is not an essential part of the contract. Here no step has been 
taken, from the day of the sale, for six months after the expuration of Uie time at 
which the contract was to be completed. If a given default vrill not do, what knglh 
of time will do? It is true the plaintiff must have considered himself bomid after the 
day : so he was : he could not take advantage of his own nealcct. He aajt, ' bf 
my own default this contract is void in law : I cannot succeed at law ; on tht oca- 
trary, the other party is entitled to recover back the money he has paid in expectation 
of the execution of his contract, therefore an equity arises to me.' An equity out of 
his own neglect ! It is a singular head of equity. The consequences or tins Ida, 
which I know has prevailed, have been extremdy inconvenient The hafdahip ga* 
nerally falls upon the other party. The utmost extent of reUe^ whero tba pai^ ii 
discharged at law, would be on making him full compensation. Is infeCMsl of the 
purchase-money compensation ? Ihe time noay go on for years. Suppose the suljcct 
was an estate sold for payment of debts: debts and legacies carry interest at 5y«r 
cent, ; the purchase-money may carry A per cent, from the time the contract ought |0 
have been cdmpleted. Where it is with a view to a resale, as in thb caaa^ wlal is 
the consequence ? Here a man has purchased these ground-rents upon a ■uuiHtwlwi 
which is totally defeated. I see no reason to injoin the action. YoU dekvar your^ 
self ftom that by paying the money. The action k against theanctioiiaef; I flt net 
think the equity extends to him, for he personally contirnds ; and he» iw w i f M i p the 
deposit money, will return it, if the terms are not complied with*" 



Cripps aiid Others against Jee and others. 



Hollh 2d Dee* 



(No Entry.) 



An abtoluie ^W^HE bill Stated, thot the plaintiff, William CrippSf being entitled te 
conveyonce de- ^ the premises in question, in reversion aller the decease cf hk 
creed to be only mother, and having, by deeds dated 7th and 8th September 1780, con- 

atecwrtty for ° -^ ^ vpved 

money (1), on ▼«:/«» 

parol evidence; it being clear, on the written evidence, and the aoooonta of the parties, that tha 
was not what the deed purported it to be. 



(1) A bill was filed upon the ground of an absolute conveyance agsinat 
the estate^ charging him as bailiff, and praying an account of tenia apd 
him in that capacity, for an injunction, receiTfr, &c. The defendknt 
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veyed the same to trustees, in trust, by sale or mortgage, to pay 1793. 
certain debts, and tl^en to re-convey the same to him ; and having 
occasion for the sum of 300/. applied to a person of the name of CoUinson 
to lend him the same, and offered him a security for the same on the 
premises, and other advantages ; that CoUinsoriy instead of complying 
therewith, informed the defendant, Thomas Rogers^ the brother of the 
plaintiff Catherine (wife of the plaintiff William) of the plaintiff's offer, 
and advised him to inform Thomas RogerSy and others, (his father, and 
the father of the plaintiff William CrippsB wife,) and to prevail on him 
to advance the money, in order to prevent the plaintiff William from 
making an improvident bargain with strangers, to the prejudice of his 
wife and family. Rogers the elder, not having the money, he and his 
aon, in order to obtain the same, applied to John Odell, who lent the 
same on the security of their joint bond, and it was agreed, that for the 
indemnity of the Rogerses, the plaintiff, William Cripps^ should convey 
to them the premises, subject to the life estate of the plaintiff, William 
Crjm8% mother, and the former charges thereon. 

The bill further stated, that an attorney named George Pitt Hunt^ 
(the admissibility of whose evidence was the principal question in the 
cause) was employed to carry this arrangement into execution, and 
that he proffered deeds, purporting to be indentures of lease and 
rdease, bearing date 15th and 16th May, 1781, the release being of 
two parts, and being between the plainti^ Wiliiam Cripps of the one 
part, and Thomas Rogers the elder, and Thomas Rogers the younger of 
the other part, and reciting that plaintiff, William Cripps, had con- 
tracted and agreed [♦] with the said Thomas Rogers senior, and [ ♦473 3 
Thomas Rogers junior, for the absolute sale of all his estate and interest 
in the premises, and witnessed, that in consideration of 300/. the 
plaintiff released unto the said Thomas Rogers, and the defendant 
Thomas Rogers the younger, the premises, to hold to them, their 
heirs and assigns for ever, and the plaintiff Cripps remised and released 
to the said Thomas Rogers the elder, and Thomas Rogers the younger, 
ail surplus monies which might arise from the sale of the premises, afler 
payment of the several sums of money and interest Uiereon, mentioned 
in the said indenture of release, to be due to the persons therein men- 
tioned, from the said plaintiff. 

The bill further stated that the intent and meaning of the parties to 
this conveyance were, that the surplus money to arise from tne sale of 
the premises, after payment of the charges upon the same, should 
be paid to Cripps, and that the Rogerses were only to be trustees 
for him. 

terlocutory motion, an issue was directed, as whether the plaintiff was or not a mere 
mortgagee of the premises under the circumstances. Hie jur}* found in the affirmative. 
The plaintiff, upon this, amended his bill, converting his former prayer into one for a 
foreclosure, and afterwards filed a supplemental bill, upon perceiving his embarrassment 
from the subsequent facts : the defendant having put in his answer, stating the result of 
the verdict, moved for the costs up to the time of filing the supplemental bill ; and that 
the bill so amended might be taken off the file. 

And per Lord Eldon C. — ** I have no difficulty in saying that the defendant is en- 
«< titled to all the costs sustained by him, beyond what he had been put to if the biU 
« bad been originally a bill for a foreclosure ; such as the costs of the issue at law, and' 
<< of this application. I think that the defendants might have dismissed the first bill 
« with costs. I cannot, however, go to the length of the motion in ordering the 
** amended bill to be taken off the file as it is set down for hearing. Order made for 
** payment of the costs sustained beyond, &c. (as above), and they were directed to be 
**. paid by the ^aiadStJorthwitht and not to be set off" against what was due to him on his 
** mortgage security. This, after much alignment and consideration." — From tho 
Report cSoper'a Ch. Ca. 141, and the Editor's briefs in the cause. 
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17^3^ Thomas Rogers the elder died in 1783, by which the joint estat^ ia 

the premises under the indenture of 15th and 16tli May^ 17^1> sunrWed 
to Thomas Rogers the younger. 

Thomas Rogers the younger carried on trade in co-partnership witb^ 
his brother John Rogers^ and a commission of bankrupt issued against 
them in M/i^, 1788, and the defendants were chosen assiffoees. 

Thomas Rogers the elder made his will, and appomted his wife 
Elizabeth executrix, and by such will gave a legacy of 300/. to his 
daughter Susannah , who afterwards intermarried with the plaintiff 
Joseph Crippst brother to plaintiff WiUiam, and the said Elizabeth 
agreeing to give to Susannah an additional 100/. and the sura of 300^ 
remaining due, with a great arrear of interest from plaintiff Wiiliam to 
Elizabeth Rogers, as executrix, it was proposed that the premises should 
be conveyed to trustees upon the trusts after mentioned, and by inden- 
ture bearing date in the year 1790, William Cripps, Elizabeth RogerSf 
and Thomas Rogers the younger^ conveyed the same to the plaintifi, 
Joseph Cripps and Johfi fyHHams, in trust to sell the premises, and to 
pay the incumbrances charged by the indentures of 7th and 8th of 
[ H74 ] September, [*] 1780, to pay the sura of 400/. and interest to Susannah 
Rogers, and to place out the residue on securities, and pay the interest 
thereof to plaintiff, William Cripps, for life, remainder to Elizabeth his 
wife, for her life, and afterwards to divide the same among their childreot 
as therein mentioned. 

The bill stated that 41/. 5s. of the interest due by the plaintiff ^tUiiajs 
Cripps, was due to the defendant, Thomas Rogers the younger^ the. 
same having been advanced by him to John OdeU, on behalf of 
plaintiff WiSiam Cripps, and the residue of the principal and interest 
had been paid by Tnomas Rogers senior, and was therefore due to his 
executrix. 

The plaintiffs stated further, that the defendants insisted that the 
estates, by virtue of the indenture of the 15th and 16th Mau, 1781y are 
the property of Thomas Rogers junior, and passed to them by the com-: 
missioners' assignment for the benefit of the creditors^ and that the co&>: 
veyance was absolute and unconditional. 

The plaintifis charged the contrary to be true, and as evidence thereof* 
charged, that Thomas Rogers junior had made an entry in a book kept, 
by him, to the purport foilowine, '< 1782, May 15, paid Mr. Oddl a 
<^ year's interest of 300/. on WiUiam Cripns's account, 15/. — Received 
*^ of William Cripps 71. \0s. due 71. lOs.' — and also a note and bond 
given by Elizabeth Rogers and Thomas Rogers }}imor, to Barnard md 
Mott, for the debt of Cripps, in which thev acknowledged themselves to. 
be trustees of Cripps's estate ; they therefore charged that these were 
declarations of trust manifested and proved, signed by the persons by law. 
enabled to declare such trust, and prayed that the indentures of 15th 
and 16th May, 1781, might be cancelled. 

The assignees by Uieir answer insisted, that the indentures of the 7th 
and 8th September, 1780, were, and were intended by the parties as an 
absolute conveyance from the plaintiff Cripps, to Thomas Rogers senior. 
, . and Thomas Rogers junior, and not in trust only ; that .with respect 

to the second conveyance, it being executed after the bankruptcy of 
Tliomas Rogers junior, was void, and that the estate was veiled in 
them by the commission of bankrupt, and bargain and sale from die 
commissioners to them. 
[ H75 ] [*3 At the hearing, the evidence of George Pitt Hunt, the attoiiieT». 

concerned in the transaction, being offered to be read for the plamtii^- 
the same was objected to, but was read de bene esse. 

He deposed, that he was consulted hj Rf^en upon the safajjectof 
sdvaQcipg the money to Cripps^ and taking % security for die same; that 

Rogers 
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Rogers observed that, though the security should be an absolute convey- 179S. 
anc6 fVoni Cripps to him, he meant to take no other advantage of it than 

agapafi 
Jbic. 




surplus monies ; but as it was wholly a family matter, arid no advantage 
was intended to be taken, it was not of any ihaterial consequence whether 
it was prepared immediately or not: and that, in fact, the witness had 
instructions at the time to prepare such instrument, but oniitted It. 
merely from the knowledge of the circumstances, and tlie connection 
between the parties concerned. He also proved the circumstances, 
relative to the receipt. Declarations also of Rogers the younger, that^ 
he was a trustee for the plaintiffs, were in evidence. 

Mr. Selwi/n and Mr. Scqfe, for the defei^dants, insisted, that this 
evidence ought not to be read in contradiction to the deed; unless it 
was first proved, that the agreement was that it should be. a trust, and ^ • 

that the agreement was omitted from tlie deed by fraud or mistake. Ta. 

?irove this position they cited Lord Imham v. ChUd^ (ante^ vol. i. p. 92.), 
f it were permitted to be read, this would be the strongest case evpr 
determined. In WiUiams v. Bonham, there was a draft of an agreement' 
by which the deed could be corrected ; but here, the absolute convey- 
ance is to be converted into a security, which cannot be by parol, 
evidence ; and the only written evidence (the receipt) is not sufficient 
for the purpose. 

Master of the Rolls. It is clear, from the written evidence, that the - 
agreement really made between the parties, was not that stated by the 
deed : will not that be sufficient to let in the parol evidence ? [*] Tn [ ^^TS ] 
Imham v. ChUdt Lord Thurlow laid down the rule very clearly, tli^t 
the omission must be proved to be either by fraud or mistake, in order 
to introduce the parol evidence. Here, is that equity deho7's the deed 
which he required. Here is evidence, from the parties themselves, that 
the transaction was not what the deed purports it to be : this introduces 
ItufU*s evidence ; and he accounts for its being made an absolute con- 
veyance, and makes it clear that the Rogerses were intended to be 
trustees, and that it was a pious fraud, as it was thought better they . 
should not appear such : and the plaintiffs may clearly come for. a re- 
demption. The whole has arisen from the bankruptcy of Rogers. 
'Decree an account of all sums of money paid to the Rogerses, wiA' 
thttt must be a re-conveyance, on payment of costs by the plaintiffs. ' 



FouDER against Wade. 

Lincoln's Inn 

(Reg. Lib. 1793. A. fol. 40.) ^^^i* wb Dec. 

"PLl R. Cox moved, that a will might be delivered out of the office of th^ , Win ordered 
"^^ Ecclesiastical Court, to the solicitor in the cause, in order toitfi ,****^^®^^®^ 
being produced at the hearing of the cause, on his giving security to 2!iItkJ*t4dtt 
return it safe and undefaced. It was grounded on a case. of Williams y..^ the solicitor, 
Ftoyer, Amb. 343., where a case of Frederic v. J^nscombe is cited, i^,on security to 

which a like order had been made by Lord Hardivicke. ' ; ' f '**""* '^(0 

, " • • • . ■ • - ' ', 

\4) SMiMieoidiAgly />i|yrv. dtntfMf Vmfm» SfoU 269j imd tht-Baitor^ AfM^^ '^'^ ' * 
* Vol. IV. Z Lord 
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1793. Lord Chancellor said, this practice was introduced by Lord To^- 

>, m^ ■ / It has been before done by Lord MacdeffiM in the case of a bondM,/ In 
FomoKR the case before Lord Hardwkke, he said no notice to the officer was 
a/^amst necesnary : it was there done by consent of all parties. 
^^^*' Ordered, by consent, that it be delivered to the solicitor, he haviog 

first given security before a Master to return it. (2) 
See Lake v. Cansfield, anie, vol. iii. p. 263. 

(2) To return Uie said wiU again, not erased or defaced, after the hearing of tbe 
cauie. R. L. 



[Fuir & c. [*] Jordan againsl Sawkins. 

antea, 8 toI. 

«8««pon* (Reg. Lib. 1793. A. fol.32.) 

I>lea.] 

LmcoifCtlnn A FTER the allowance of the plea in this cause (vide antey vol.iil 
Hatl, I2th Dec. /^ ^ ggg^ ^1^^ plaintiffs amended their hill : among other thinga, it 
^«''*^1J*°f* was stated that there was annexed to the original agreement, a meno- 
CTB^ofan *" randum, that Saxiokins was to pay the land-tax. To the amended Ml, 
agraement with the defendant put in an answer, and the cause came on to be heard, 
a Taiiation before the late Lords Commissioners Ashhurst and JVUson, on the 25tli 
«aade io it by January last. 

tbe Court. (1 ) ]^p, Mansfield and Mr. Abbot, for the defendant, rested his defence on 

two grounds, Ist. That the defendant, at the time of the agreement, wju 
in a state of intoxication ; and, if this was not satisfactorily proved* that 
he was in general a weak man 4 2d. That the consideration was inade- 
quate, which was itself evidence of fVaud. They cited HcatkcoU ? . 
Patgnon, {ante, vol.ii. p. 167.) and the note in p. 176. They argued 
that the question here was not whether the case was sufficient to resdnd 
a contract, but whether it was sufficient to induce the Court to refuse iu 
assistance, to compel performance of it, and leave the parties to their 
remedy at law ; and cited Savage v. Tai/lor, Forrester, 2S4., to show the 
distinction between these two cases. 

The evidence not supporting the defendant's case, but tliere appear- 
ing to be some hardship, the Lords Commissioners decreed a permni- 
ance of the contract, with the variation, that it was to be at a clear reot 
of 40/. without deducting land-tax. 

The cause came on now, to be re-heard before the Lord Chancellor, 
when Mr. Attorney General and Mr. Stanlei^, for the plaintifi, insisted 
on the fairness of tne contract, and contended that it ought to be carried 
into execution. 

Mr. Mansfield and Mr. Abbot argued against the decree, on the same 
grounds on which they had supported the original defence; and io 
addition, argued upon Uie variation made in the agreement by the Lords 
Commissioners, that the Court would not specifically perform an agree- 
ment with a variation in the terms of it, and cited Earl of Warrington ?. 
Lnngham, Pre.Ch.89. ; Champemoon v. Gubbs^ Pre. Cha. 126. 2 Vcro. 
S82. S. C. 

(1) See this csm on the former occasioii, mUWt 3 toU 588, Ac. with the ESt»** 
notes. Legtd ▼. MWer, S Vca. S99^, and Woottam ▼. Heam^ 7 Vaa. SI 1. A iMInAatf, 
bowever, disproving the agreement set up by tbe plaintiff, may ha?* a Awrwr'Ariwr* 
agreement as he can substantiate, Fife ▼. Ctaytan, 15 Veiu 546, and CmmmnjJjth 
brid^, 14 Ves. .58S. ^^^ 

Lord 
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C»] Lord Chancellor said, the weight ofthfe eridenee was, that the i^e^ 179$* 

fendant was not intoxicated : but, upon the whole, he appeartd to lunr^ Smii^hm/ 

been imposed upon, and not to have had the assistance he ought to have JdimkN 
had. u the agreement had been carried into execution as it oriffinallj d^atnjt 

stood, Satvkitu must have paid the land-tax, as being the landlord's tax, rVtrrTi 

— The Court cannot specifically perform an agreement with a vari- L ^'8 J 



ation. (2) 



Reverse the decree, and dismiss the bill* 

(2) See the referenoas in note (1) antem. 



Gardiner against Mason. 
Mason against Gardiner. 
(Reg. Lib. 1 793. A. foh SO*) Had, idtb Z><c. 

CAUSE and Cross-cause.— The cross-bill wai a second bill filed after P° «**** ■«** 
a demurrer allowed (vide ante, {).4S6.) Mx. Leach had moved, at ^[[bli^^in 
the former seal, on bi^half of the plaintiff in the cross-cause, that the the originsl 
proceedings in the first cause might be stayed until the defendant in the luit ttat^i 
second cause (plaintiff in the former) had entered aii appearance in the until Aftek' ip* 
eetofid cause, and that service upon his clerk in Court, m the first cAlise P^^*?|S*^y 
might be deemed a good service. q^ ^^^^^ ^ '^^ 

The motion was cT<^u<^ded on an affidavit that the plaintiff (in the allowahc* of 
oross-cause) having been inibrmed that the defendant lived in Ireland^ ihe demttrhsr. 
caused a mthpcena to be sued out, and application to be made to the 
4«fendant*s solicitor t6 accent service thereof as good service on the 
defendant, which was refusea, and that the defendant was proceeding in 
the first cause. 

Mn Leach cited Andirsttn v. Lewisy iante<, vd« iii. p. i^Q.) 
Mr. Attorney Generaly who was on tiie othet side, being absent, the 
motion stood over. 

And on this day, Mr. Attorney General opposed the nfkotion. And 
observed, that, upon the original motion, his Lordship inclined to think 
it improper ; although he thought service on the clerk in court should be 
deemed good service, as till service in some [*] way or other the party [ **78 J 
could not appear^ He cited Gilbert's Forum Romanunii 46 & 47, to show 
tliat the proceedings ou^ht not to be sta)red, but only publicatidu ; and 
made the further objection, that this being a second dross-bilU After a 
demurrer allowed to the former^ the plaintiff ought not to be permlttlki 
to proceed till he had paid the costs of the former crosS-*bill. 

Mr. Leach f as to this objection said, that in a late case his Lordship 
had decided that the original plaintiff could only take the 5/. cosu on 
the allowance of the demurred f ; that by the demurrer the caude wto 

f SeepotU 545f a general order to correct this practice^ [and Beamca Ord. Ch. 454$, 
aiid the note. Also IFoodY. Dyikefyt 1 Madd. Rep. 38. PUkingtitn ▼. IFignaU, 8 MaiU. 
Rep. 240. 348., and Larudown ▼. EldeHon, 8 Ves. 526, 527.] 



(1) Mr. Brnwn*n marginal note of this case was incorrect. The above is agreeable 
to the order made upon the point of practice, and upon senrice on the clerks in Court. 
See AfuUrson ▼. Leuds, and Bond v. Duke of Nevfcastle, antea, 3 toI. 429, and 386, 
with the referenees in the Editor's notes. 
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OMt of court, and the plaiotiff cannot have leave to amend, 2 Peere Wil- 
liams, SOO., and the note there. 

Mr. Mansfieldf as amicus curia^ referred to a case where he had 
moved for furtlier costs than the 5/., and Lord Chancdhr said he could 
not give them. 

Lord Chancellor said, he found himself embarrassed as to the point 
of costs ; he should be glad to correct the practice, but it must standi 
till it was altered. — As to the other parts of the motion, he thought 
publication ought to be stayed in the original bill, till after answer (% 
to the cross-bill : the clerk in court must have an authority arising out 
of the original cause, therefore he thought service on him must be good 
service. 

(2) The order was {ofdy) until appemrance. R. L. 



Hatt, IStb Dec 

Papers tpe- 
cifically referred 
to, in an answer, 
pxA admitted to 
"be in defend- 
ant's custody, ' 
ni4j be ordered 
to be inspected 
by the plain- 
tiff. (1) 

[•480] 



Gardmier against Mason. 



(Reg. Lib. 1793. A. fol. 59.) 



l^R. Attorney General moved, on the behalf of the plaintiflT, Chat the 
^^ defendant might leave in the hands of his clerk m court, for the 
perusal of plaintifi^s solicitor, the several letters and copies of letters, 
stated in the defendant's answer to have been found among his late 
father's papers, respecting the purchase of the estate mentioned in the 
pleadings in the cause, particularly the copy of a letter written by his 
said late father to Messrs. Sumson and Rooertson^ and other letters and 
papers, and might produce the same at the hearing of the cause. 

[•] Mr. Leach opposed this motion; he said the rule was, that the 
. defendant was compellable to produce papers admitted by the answer 
to be in his custody ; but the papers, to fall within the rule, must be 
essential, and tend to support the plaintiff*s bill ; not as the papers here 
'do, tend to defeat his title: It extended also only to papers that were 
specified. Here the reference was general to letters and copies of let- 
ters. The cross-bill was founded on these papers, and to disclose them 
would put the plaintiff in possession of the defendant's defence. In 
Daveri v. Daversy 2 F. Wms. 409., a similar order was refused. He 
might say in this case, as Mr. Lnhoyche did in that *' the other side 
can have no right to see the strength of my cause, or the evidence of mj 
title before the hearing." Hodson v. Warrington^ S P. Wms. 34. 

Lord Chancellor said, if the defendant relied on a paper, that made it 
material ; and made the order as to the only letter specifically referred 
to in the answer. (2) 

V 

(1) See accordingly Taylor v. MUner^ 11 Ves. 41. ScmermOe^. Maekie^ 16 Vob 
882, &c Evans ▼. Richards, and the Princess of Wales v. Earl of LuierpoU^ 1 Swavt. 
Rep. 8. 121. See also Athfns v. Wright, 14 Ves. 211. BedefML ▼. Witdman, 16 Vob 
438., and Marsh v. Sibbald, 2 Ves. and Beames, 375. 

(2) The order was in fact made according to the terms of the motion, and ipee^Ui 
t>arious tetters and jtapers admitted in the a^awer. R. I^ 
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1793- 
CoLLis against Swatne* 

(No Entry.) Lincdn'r^i^ 

^ ^ ' Mali, 14^D§$: 

n T the bill, the plaintiff stated, that the defendant having applied to When a bUl , 
-*-^ him for leave to use his name, as a trustee in a mortgage, for money prys rdieC 
flue to him (the defendant) from a relation, afterwards induced him by ^1*^2^' 
artifice, and assurances that the security was good, and promises of in- beiiiff^titUd 
demnity, to advance the money ; and that he (the plaintiff) became the io £cofwy 
principal mortgagee, and was afterwards evicted of the estate:, he only, agenenl 
charged that the defendant, by different letters, in answer to others demurrer 
written by the plaintiff, considered himself as the only person liable to ■ll<>''«d-(0 
the risk, and had promised the payment of the money : the plaintiff^ 
therefore, by the bill, prayed a discovery, and that plaintiff might be 
declared a trustee only for the defendant, as to the mortgage ; and to 
have the money repaidf, as being advanced at the special request and 
undertaking of the defendant; offering to assign all his right to the 
defendant, and for further relief. 

The defendant demurred both to the discovery and relief. 

Mr. Romily, in support of the demurrer, said, that Lord Thurlavo had 
decided, that where a bill was filed for discovery of evidence, [♦] to [ HSl J 
which the plaintiff was entitled, if it proceeded to pray relief, a general 
demurrer both to discovery and relief was good. He cited Price ▼.. 
James^ (ante, vol. ii. p. 319.;) Measter v. Branston (cited ibid. 2S2.) 
and Charles v. Taysum in the Exchequer July^ 1792, where thia 

was considered as the established practice, and to have been so since 
Price V. James, 

Lord Chanceilon — Though he admitted that the plaintiff was entitled 
to the discovery of the letters, allowed tlie demurrer. 

(1) This is the correct practice, agreeably to Price v. James, antea^ 2 vol. 319., and 
Fry V. Penn, ibid, 280, is wrong. See the Editor's notes upon each of these cases, 
and more especially the reference to Beames's £lem. Pleas, 250, and note (3). 6 Ves. 
63. 686. 8 Ves. 3. 9 Ves. 71. 



Emanuel College Cambridge, against The Bishop of Norwic» 

and Others. 

(Reg. Lib. 179S. A. fol.'61.) jfaO, lAihDec.^ 

ZTENR Y MILDMA Y seised in fee, inf aV of the advowson of the After a dear 

vicarage of the parish church of Tvoyford, and also of Ouslebury ^toacoUege 
com. HantSy and also of the advowson ot the rectory of Henstead in .gn^J^on^'to a 
Suffolk^ made his will and codicil, dated respectively the 1st and 4th of Uting their 
November, 1704, and thereby devised as follows " Item, I do direct and interest cannot 
appoint that the vicarage of the said Txjoifford and Ouslebury parishes, be extended by 
when become vacant, shall from time to time, by the persons then en- doubtful words^ 
titled, as to the presentation, be tendered to Emanuel College, Cambridge^ 
so as the election be made of a person resident at the same time in Uie 
said college." And as to the said rectory of Henstead aforesaid, he by 
his codicil devised in the words following, " Item, I do devise to the 
Master and Fellows o^ Emanuel College, the successive presentation ./or 
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three turns, or alterations from the. present incumbent, Mr. Lawrence 
Eachard to the church of Henstead in Suffolk, so as the said election be 
made to such person as at the same timci and b^fpre is and was resident 
in the said college, and as the parties then concerned can agree, the said 
college to proceed in the future elections." 

The testator died in 1704*, the defendants are the Ordinary of the 
diocese, and the heir at law of the testator. 

After the death of Mr. Lawrence Eachard^ the college presented ibr 
three successtre turns, and the bill stated, that upon [*] the death q( 
Doctor John Gordon,, the late incumbent on the presentation of At 
College, the ri^ht of presenting to the church a fitpersop nAcn nmi^ 
nateahy the Co&ege, devolved upon gome of the deiendaata^ and Ihll 
the Coileffe had nominated the Rev. John Oldershaw% aod applied to (be 
o^er derendants to present him to the defendant,^ the diocesan, to bt 
ixistituted to the Hving. 

The bill stated the refusal of the defendants, and that tbej prrtmidoA 
that all the interest or right of the college in the nominattan aa well 4S 
presentation to the living, ceased after tne period, vAen three sue^essht 
incumbents had been presented by the Couege, whereaa the CeUcfo 
charged, that by the true construction of the codicils^ their right to the 
presentation terminated afler the three turns, when the rectocy of 
flenstead was to be presented to in like mannerj^ with the vicaragoi of 
Taifjbrd and OusUbury, that is to sav, the persons entitled under the 
devise, or as heirs at }aw of the said testator^ to the preeentatiMi rf 
Henstead aforesaidi being the parties concerned with the said CoU^gc^ 
directed to present the nominee of the said Master and Fellows. 

The plaintiife nominated the Reverend John Oldershmo, but tli« de* 
fbndants refused to present him, and brought a Quare impedii against the 
plaintiff, in which they succeeded ; upon which the piaintifEi filed tb« 
present bill, to have the trusts of the codicil executed ; to which the 
defendants demurred. 

Mr. Attorney General, Mr. Mansfield and Mr. Sutton for the plain- 
ti£b, insisted that the Court would not reject any words to which it 
could give a meaning, and here the subsequent words may mean the 
College, and those who have the right of presentation, and must applj^ 
to something to be done after the three presentations have been 
satisfied. 

Mr. Solicitor General and Mr. HoUist said, that the Court of Common 
Pleas had decided, that the subsequent words did not make a legal 
devise of the future nomination, after the three turns expressly given, 
that they must refer to the subsequent nominations after that of Mr* 
Eachard, or they would be nonsense, and thai where a limited kiteTCst 
was expressly given, as a further interest could not be implied, unless 
the intention to give it was [*3 perfectly clear. If the testator hsd 
intended here, to give a perpetual nomination, he would have said in all 
future elections. 

Lord Chancellor^ -^He has given the three turns expre^ly to the 
College, I do not think myself bound to discover what hie further in- 
tention was or whether he had any intention. He meant the present- 
ation to remain in his family, but that they should Qonaeot acoordiiig to 
the nomination of the CoUege, and that the person to be fwesented 
should at the time be resident in the Cc^lege, which would bo good, 
though he became resident after the vacancy* If the CoUege had ex« 
hausted their members, the family i;»ight.bave presented other persou* 
This is something like hia meaning,. I do not say it ia so-*- but it « clew 
here is ao equitable gift of the future i^aminatioa* 

Demurrer aUowsd* 
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> . SocKETT) Esq. and his Wife against Wray and Another. 

(No Entry.) Rolls, nth Jan. 

TIHE bill stated, that by indenture 24th Februari/y 1791, made be- Money inYcsud 
^ tween the defendants fVrai/ and Morgan of the one part, and the in tnut for a 
plaintiflb of the other part, and reciting that the defendant Wray had married 
invested 1000/. in the names of himself and Morgan, in the purchase of ''"nfn».to pay^ 
1234/. 2*. Id. 3 per cent, consols.^ it was witnessed that in order to de- fo^i^ to her 
dare the trusts thereof, the said Wray and Morgan, by and with the separate uae, 
exfresi privity , consent , and direction y or aj^ointment of the plaintiff and after her 
Soekettf covenanted to stand possessed of the stock and interest, upon decease, to such 
trust, that they should yrom time to time during the life of the ptaintiff P?!*^"» •"^ 
Catherine Sockett, pay over the dividends into the proper hands of the SoSm, &e"aa 
plaint^f Catherine Sockett, and for her soie^ absolute, peculiar, and ghe should by 
separate use and benefit, or to such person or persons as she by any note any instrument 
or notesy instrument or instruments, writing or writings, to be by her in writing from 
signed, nottoithstanding her present coverture, should direct or appoint^ k"**i? ^'"®.®' 
and it was further agreed and declared, that the plaintiff Henry SockeU J^^^^^^ 
should not intermeddle therevdth, nor should the same be stAject or liable proem corer^ 
to his controul, debts, or engagements, and that the receipt and receipts of tare) she can- 
plaintiff' Catherine Sockett, signed by her [♦] proper hand, or of such not dispose of 
person or persons as she should in manner aforesaid appoint to receive **** ^"k ^^** 
the same, should from time to time nottoithstanding her coverture, be a ^"^^y J ^^^^ 
good and sufficient discharge for the said dividends, S^c. ; and q/ler the vocable act 
decease of plaintiff^ Catherine Sockett, upon trust, that the trustees, Sfc. only, (i) 
should transfer the said sum of 1234/. 2s. Id. unto such person or persons^ [ *484 ]. 
at such time and times, in such parts, shares, and proportions^ and in 
such sort, manner, and form, and subject to, loith and under such potoerSf 
provisoes, conditions, restrictions, and limitations as plaintiff' Catherine 
Sockett, by herself alone, tohether sole or covert, and notvjithstanding her 
present coverture, should at any time or times during the term of her 
natural life, by her last xoHl and testament in writing, or any writing 
purporting to be her last V)ill and testament (2), to be by her signed and 
published in the presence of, and attested by two or more credible wit' 
nesses, (which will, Sfc. the plaintiff Catherine, was by that indenture, 
and by plaintiff Henry Sockett, authorised to make) should in that behalf 
give, bequeath, direct, or appoint, and for want of, and in case no such 
gift, Sfc. should be made tnereof, or not extending to the whole of 
plaintiff Catherine Sockett*a estate or interest therein, then as to so much 
thereof as should not be so given, SfC. in trust, to transfer the same to 
the emecutors or administrators of plaintiff Catherine Sockett, for their 
own use and benefit. 

(1) Mr. Roper, in his lato elaborate work on the Law of Hvsband and Wile, observes 
(2 Tol. pp. 210. 2 15, &c} that, although the decision in the principal cane has been dis- 
puted, the decree may well be supported upon the principles acknowledged in Bdd v. 
Shergold (10 Ves. 37a 38a), and Andenon v. Davoton (15 Ves. 532.) ; namely, the 
distinction between a feme covert baring a mere juartial interest wUh a pouter of appoint- 
ment to be exercued mlfun yrecife limiis, and the cote of her having tubstarUiaUy the 
abtolule ifUerett in any fund, though it may be limited in the form of a power. Mr. Roper 
observes (2 vol. 2] 6.) that, in the present case, the power did not authorise an appoint- 
ment by any inotrument etcepi by uill, or a wrUmg purporting to be a will ; and that this 
«)beervation [attending to the above distinction] seems to obviate Lord Eldon*s difikulty 
upon it, as expressed in Sperling v. Rochfort, 8 Ves. 1 76. Upon the subject of a wife's 
rights and her disposition in respect of her separate property, see the Editor's notes on 
Hulme V. Tenant, antea, I voL 16., Fettiiilace v. Gorges, 3 vol. 8., Fybus v« Smith, ibid. 
340., and Ellii v. uitkinson, ibid. 565. 

(2) See the observations referred to in note (1) antea, 
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IJ9d. '^^ V^^^ further stated, that ever since the execution of the settle- 

*-_',-; ' ment, the interest had been regularly paid to the platntiff Catherine, 
^"SBbrr^ according to the terms thereof, and that the plaintiffii having occasion 
'^^irjfdinst for a sum of money, and plaintiff Catherine having become desirous of 
^RAT. having the Bank annuities sold, and the money paid to the plainti&» 
applied to the trustees to sell the same, being ready to acquit and dis- 
charge the trustees from all future claims, but the defendant refused, 
without an indemnity, on which account the bill was filed, insisting that 
the plaintiff Catherine Sockett bein^ entitled to the dividends for life, to 
her sole and separate use, and to £spose of the capital in such manner 
as she should think fit, the trustees coiUd not be prejudiced by trans- 
ferring the same ; and praying that the defendants, the trustees, might 
be decreed to sell the funds, and to pay the money to Henry Sockett, 
the plaintiff Catherine being willing to appear in court and consent to 
the same. 
[ *485 3 . [*] The defendants by their answer admitted the trusts as above, and 
submitted by the terms thereof, they should not be satisfied in selling 
ttie fund, but submitted to act as the Court should direct. 
VThe question was argued before his Honor the Master of the Rolls; 
sir. Graham and Mr. Hart for the plainti£&, and by Mr. Mart for the 
defendants, the trustees ; and this day his Honor gave judgment to the 
following effect. 

Master of the Rolls — (After stating the trusts of the deed.) The 
effect of the deed is this, in consequence of an agreement before mar' 
nage, the money is put into the hands of trustees, to pay the dividends 
to the wife, or as she shall appoint, for life, and after her decease ac- 
cording to her appointment, by will, and the question is, whether under 
such a trust it is competent to the wife to wave the benefit of the deed, 
and to give the whole capital away at once, during her life. At the 
opening, it struck me that it was impossible to be done ; a case in pobt 
was then cited. — But notwithstanding that case, and the respect I have 
for the noble Lord who decided it, I cannot conform to it. 

The case is Newman v. Cartoney, which came on 24th April, 1T71» 
and is in the Register's book for 1770, B. 275. (cited ante, vol. iii. 
p. 346. in the note, and p. 568. ) It came on by consent and therefore 
IS likely to have been acquiesced in, but it is my duty to exercise mj 
own judgment on the subject. 

The other cases that were cited, were Hulme v. Tenant, (ante, 
vol. i. p. 16.) Pybus v. Smith, (ante, vol. iii. p. 340.) EUis v. Atkinson, 
(ibid. p. 565.) 

In the case of Hulme \. Tenant, it appears that Lord Bathurst was of 
a different opinion from Lord Thurlow. — From that case I extract this 
principle, that a married woman may in this court be considered as to 
all her property as a feme sole, I say as to her property, because no 
contract can be entered into b}; her to affect her person, the remedy 
must be against her property, with respect to her person she is protected. 
Lord Thurlow says there, that the Court cannot exercise any power as 
to her person, but if she affects to enter into any contract which would 
make her person liable, if she was a feme sole it shall operate upon 
[ Hee ] [♦] her property in the hands of her trustees ; Lord Bathurst in thit 
case dismissed the bill, but Lord Thurlow thought the plaintiff might 
make the contract available against the prof^rty of the wife, and I am 
very much inclined to hold, that where a power is given to a married 
woman, to act on her property, she is so Jar to be considered as a feme 
sole. (3) 

(3) This is by far too ttron^. See Lord FJdon C/s obsenraLions referred to io dM 
I>iitor*t note on Huime t. Ttnant, anUa, 1 vol. 1 6. 
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Nffrton V. Turvill^ 2 P. Wins. 144. bears much more analogy to the 
present case than Hulme v. J'enant. 

Ellis V. Atkinson was prior in time to Pybus v. Smith. 

In EUis V. Aikinwn, Lord Thurloto had great difficulty in getting 
over the wordsyrom time to time.iA) 

In Pubus V. Smith (5), Lord Thurlow expressly laid it down, thai if 
it was the intention of a parent to give a provision to a child in such a 
way that she could not alienate it, he might do so, but he thought the 
intention must be in express terms. 

If of a parent, it must be so of any other person giving property. 

But if the parent or other person has given a power without restrain- 
ing it, the Court will act upon the property. 

Then what is the meaning of the power under this deed? 

The meaning is this : that the wife should have the whole interest for 
life, with a power to dispose of the whole so as she did that bi/ a revo^ 
cable act: but she must reserve a power to act upon the property in 
future, if she thought fit so to do. 

' A married woman is in a different state from an infant, an infant has 
no disposing mind ; with respect to a married woman, the law says, she 
has a disposing mind, but not a disposing power. This Court gives her 
a disposing power, if the power in the settlement limits it so. 

In this case she is to do it (6) *' by any note or notes, instrument or 
intruments, writing or writings.*' The omission of the words *^ deed 
or deeds'' which are usually inserted in such powers, is a [*] strong 
guard, and shews she was only to do it by a revocable act, and has no 
right to give but under the power.(7) 

It is admitted that if the gifl in default of appointment, was to 
persons expressly named, she could not dispose of the whole at once, 
but it is argued to be different, when it is given to her executors or 
administrators. 

in Norton v. TurvUl, the disposing power was not confined to being 
executed by a will. The question there was, as to the execution by 
bond. The Master of the Rolls was of opinion, that though as a bona 
it was void, it was a good disposition against persons claiming under 
her will, and that where a person having a disposing power, gives a 
bond, it is binding on her personal property. 

It is argued, that supposing her a feme sole, she could do the act ; 
there the single woman can act, because she can bind herself personally, 
but is there any contract that this married woman could enter into, 
that'would bind her after the termination of the coverture ? If she gave 
a bond, could she be sued upon it afler the coverture ? Certainly 
not. A man or a single woman, as they can bind themselves per* 
sonally, may bind their executors and administrators, but it is not so of 
a married woman. 

As to the interest, she was to have it for life, but as to the principal^ 
she could only dispose of it Jrom time to time, by a revocable act ; I 
should go too far m tliis case if I held it to be disposable any way but 
by will. 

(4) See the Editor's notes upon it, antea, 5 vol. 565. 

(5) See the Editor's notes upon it, antea, 3 toL 540. 

(6) There must be some mistake here. Her power was not to make a general dispo^ 
sition ** by any note or notes, ^c. / that mode of disposition extended only to the dividends 
nnd interests When the c^rjivs was to be disposed of, tlie power prescribed it to be done 
by wiil, or writing testamentary. See also note ( 1 ) antea. 

(7) I^ord Colchester s notes express this part of the judgment thus : <' The leaving out 
the word * deed* is as strong to show that she should apjwint by will only, as if there had 
been an express clause to that effect. This is very beneficial to a wife, because she may 
survive the husband, and then slie would be entitled to dispose of the fund in her lifi»- 
time.*' V 
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1794« ^ subscribe to Norion v. TurvilUf but this it a diftrent case^ there- 

fore ootwithstandiDg the cases of Netvman v* Cartoney^ EOis v. AtMnmmf 
and Pi/bus v. Smithy I think she could not dispose of it bj deed. 

There is something remarkable in this case, that the restraint is onlj 
'^tLAY. during her present coverture. If she survived her present husband, tiie 
restriction was thought unnecessary, therefore during the life of her 
present husband she can only dispose of it by will. 

Bill dismissed* 
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r H88 1 [^] Hutchinson against Wilson and Others* 

^S^'ufXL (Reg. Lib. 179S. A. fol. 151.) 



A creditor by HPHE defendants, who were tradesmen in London^ supplied Snoiw anJ 
bond cannot -I- Shepherd^ who were the captain and purser of the Talbot East 
lUnd hU own jndiaman, with goods, for the purpose of making part of their invest* 
Aam'th" mcnt, the plaintiff Hutchinson, with one Auther, since deceased, became 
pra^m to his bound with Snow and Shepherd, in a bond to the amount of 1036^. to 
ddicor. ' the defendants, for securing the payment. The goods upon the whole 

were to a much larger amount. The defendants actually insured only 
800/. but charged in their account 165/. as paid for the insurance of 
2350/. from London to the East Indies, to cover the bonds. 

At the hearing it had been referred to the Master to take an account 
of the suras due to the defendants; in taking which account, he had 
admitted this charge of 165/. the defendants insisted, that as to that sum 
they stood their own insurers. 

And upon exceptions taken to the Master's report, the question was^ 
whether the defendants oueht to have been allowed this charge. 
f Mr. Attorn^ General, Mr. Lloyd, and Mr. King for the plaintii^ 
insisted, that it ought not to have been allowed, and that there was 
not any pretence for saying that the defendants stood their own insurers, 
that they could not insure the bond, Lotory v. Bourdieu, Doagl. 468. 
Therefore if they had effected a policy it would have been voicL Bat 
here there was no insurance made. Smith t. LasceUes, 2 Term Rep. 178. 
They admitted, that where a correspondent abroad orders hia agent 
here to make an insurance, and he does not, he is liid>le in an action 
to the amount of the insurance, but there was no evidence in this case 
before the Master, to shew any order from Snow and Shepherd. If 
persons could stand their own msurers, it would be a constant way of 
evading the stamp duties. By making the insurance on the 800/L they 
have pronounced judgment against themselves as to the other part, as 
that shews what the agreement was, what remedy would Snow and 
[ *489 ] Shepherd have had in case of a loss ? There [*] was no legal instm* 
ment, no stamped policy, nor any way to shew that the defendants bad 
themselves insured the goods. 

Mr. Solicitor General and Mr. Mansfield for the defendants. .- As t<» 
the last objection, it is an extraordinary one, as the charge of 16SL 
atands on the face of the account, and would be evidence of the insis^ 
ance. At the time this was done, which was before the case cfLemn 
V. Bourdieu, it was considered as a fair transaction, and was continual^ 
done in the city of London, for creditors to stand their own inaarefi' 
After such transactions are over, and the money paid* it has been 
repeatedly decided that the money cannot be brought back, and here 
the defendants having taken the bond, it is the same thing as if tfiey had 

been 
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been paid Ae 165/. If the defendant had underwritten the pohcy, they 
would have been the beat inaurers, for Snow and Shephenly as beine 
their creditors, and the policy having been effected as far as the 800^ 
the revenue is not defrauded^ and only wants the names of the JVUsons 
to be subscribed to it, to be perfectly regular. The Master baa there- 
fbre done right. 

Lord ChanoMor* -^ Where a man undartakes to insure for another,, 
and does not, he will be Habloin an action, (1) and the damages will be 
what the party would have recovered from the insurers ; but where 
the inaurance is not made, he can never charge for it. There is no> 
principle to suffer a man to avail himself of an instrument he baa- 
nevf r made« 

Exception allowed^ 

(1) 6«e HwnHmg v. Charter, F»rk on Jjwunnce^ p. 4. 
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SrAFLErix>N againsi Palmer and Othersr 
(Reg. lib. 1793. B. fol. 181. b.) 

JOEL S A VILE of the island otJamctka, esq. seised and possessed 
of considerable real and personal estate, made his will dated 
June 9th, 1786, and thereby, a4er several legacies, ordered *^ that his 
" executors should sell and dispose of his estates, Sfc. three years after 
<* bis decease^ and all the rest, residue, and remainder of his estates 
** real or personal, he gave to his sister Elizabeth Grange^ and all the 
*' chUdren of her body lawfully begotten, to be divided by his executors 
** among all such of them as may be living at the time the dividends 
** take place, share and share alike," and appointed two of the defen- 
dants, John and James Pahner executors. 

The testator died 6th July 1787, leaving his sister Elizabeth surviving 

(1) This seems the settled (hetrine, after tiie most mature consMeration of the moet 
able judges* howerer Uiey may have differed in collectiBg sucK intentioB ttoia any 
particular instmment. It wiU be seen by tbe Lord Chancellor** obserrations in the 
present csse^ that the agree m ent of the parties preeiudied it from being adduced as a 
determination of the Court upon the instrument befbre it ; and this has been freqaeotly 
noticed in later cases. VUe 6 Ves. 169.» 8 Ves^ 557. &c. That the general doctriaa is 
as above, see HutcMnton v. Mannington (dted in Mr. Browns note in next page), «# 
ptrhord Eidon C, in SttweU r. Bernard, 6 Ves. 5SG., and GemkeU ▼. Harmon, on the 
appeal, 1 1 Ves. 497, 498. See that case ft<om p. 489. ibid, 

XfOrd Eldon thus expresses the rule, at p. 498. Und, : *' Considoriog the variety of 
*' personal estate, the enquiry would be en^ess as to each and every part, when by 
** proper diligence it could be got in. The Court, therefore, has said the best con- 
^ struction is, generally to consider the interest vested and in hand, though strictly not 
*< collected for the purpose of ai^joyment, as between the particular interests and the 
** capital : and if that is wise, the Court will not coigecture in favour of an intention 
*' against the general rule. It must, however, be dbtinctly understood that if the 
«• imtntioii is clearly expressed, it must be carried into eiecutsoa.** 

him, 
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him, who had four chUdren then living, Sarah the wife of the plaintiff 
Stapleto/if who is since deceased, and three of the other defendants, and 
Elizabeth has not had any child born since. 

The executors did not sell the estates within the three years after the 
death of the testator, but on the 9th Jult^^ 1790, Uie plaintiff and his 
then wife, and the defendants, the other children ot Elizabeth y and 
the husband of such of them as were married, executed a letter of 
attorney, reciting the clause in the testator*s will, by which he disposed 
of the residue, by which they authorised Richard Glade Esq. to receive 
from the executors and all other persons, such sums of money as should 
be due to them by virtue of the said will, and the said Richard Glade^ 
applied to the executors to sell the estate, and settle their accounts ; ia. 
[*] consequence of which the executors exposed the estate to sale on 
the 4th of August, 1791, and sold the same for 11,600/. payable by 
instalments, and the purchaser paid immediately 1160L by way of 
deposit. But several difficulties falling in the way, the conveyances 
were not executed bv the time the second instalment was made payable, 
nor was the same paid, but the difficulties were afterwards removed, and' 
the conveyances prepared, but not executed, when on the 14th May, 1792, 
the plaintiff StapUton's wife died, and he obtained administration, and 
alterations were made in the conveyances, shewing that he was a party 
as administrator of his wife. 

The defendant, who had married Hester George^ one of the daughters- 
of the testator's sister, Elizabeth, objected to joming in the conveyance, 
unless a fourth part of the. purchase-money was paid to him in right of 
his wife, he insisting that by the death of the plaintiff's wife, before the 
money was divided, the same became divisible in four parts, among 
Elizabeth and. her three surviving children, whereupon the parties came 
to an agreement, that the money should be laid out in the funds, subject 
to the question as to the rights of the parties, and the conveyances were 
executed, and the present bill filed to ascertain the rights of the several 
parties, on which the plaintiff claimed one-fifth part of the purchase^ 
Oioney, as having become payable to her in her life- time. 

The defendants by their answer insisted, that Sarah Stapleton the 
plaintiff's late wife, was only entitled to a contingent interest m the fifth 
part of the purchase^money, and other residuary estates of the tes- 
tator, dependant upon her living to the time of the distribution of the 
same. 

Mr. Attorney General, Mr. Solicitor General and Mr. HoUist. — This 
must be considered as vested at the death of the testator. There was a 
similar case before Lord Thurlotv, of Hutchinson v. Manninghamf 

t HoTCHiMsoN ▼. M AVNiNOHAM. (2) — John Hutchinsonfjun. being in the East InSa, 
VQi^ bift friends and family in England, made his will in January, 17S1, by which be g^ 
sevjeral legacies to different legatees, with this clause, ** but in case he shall die befion be 
** yhall receive the same, then I give the same to my brothers and sisters^*' be dico gsvt 
the residue to his father, John Hutdunsfm, with a similar clause, " but in caae ofdw 
*' death of my father, before he shall have received it, I give the same to my brothers aad 
*'. sisters, and their children, share and share alike.*'— Tlie testator died soon after 
making the will. 

Several payments had been made to such of the legatees as were since dead, but tbiy 
had not been paid the whole of their legacies, the father died in 1784, without having 
received any part of the residue 

The plaintiffs were a surviving brother, a sister with her husband, and the buifaand of 
a deceased sister of the testator, who claimed such part of the legacies as had not been 

pddl 



C^ Reported 1 Ves. jun.566. See upon it, 6 Ves. SZS. note, 11 Ves. 497., 
Ector's next note, et per Sir IF. Grant M. K., 6 Ves. 169., and in Bernard ▼. Jfonfa 
1 Mcrivale, 432. 
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(repotted I Vesey jun. 866., by the name of Hutchinson v, Mannington), 
where he held, that no time being named [*] within which the money 
was to be remitted, the legacy vested at the death of the testator, so 
the estates being directed to be sold, not having been sold within the 
three years, must be considered as being sold immediately. The direc- 
tion not being imperative upon the trustees, they might have sold at any 
time. Had they been all dead before the sale, their interests would 
have been transmissible. The testator could not mean in that case to 
die intestate ; Lord Catopers rule must prevail, that the persons living at 
the death must take, Lord Bindon v. The Earl of Suffolk^ 1 Wms. 96., 
Stringer v. Philips^ 1 £q. Cas* Abr. 292. The parties here joining in 
proposals to sell have ascertained their shares. In the case of Falkner 
V. Hollingstoortkf an estate directed generally to be, was considered as 
fiold at the death. 

Mr. Graham for the defendants, admitted, that if the sale had been 
deferred by accident, that could not have affected the parties, but in- 
sisted that the instalments would be divisible, as they became payable 
under the words of this will. 

[♦j Lord Chancellor. — The facts of the case have put the point 
out of all question. Their all joining in the direction as to the sale 
.fixed their shares. (4) 

.]Mud to the deceased legatees before their deaths, and the whole of the residue. The de- 
fendants were the executors of the testator, and the executor of the deceased father. 

Mr. Solicitor General for the plaintiffs, contended, that the testator's intention was to 
give this property to his relations, but not to give them vested interests till they should 
actually receive the money. He considered the time necessary to collect and remit the 
property, and that although they might survive him, they might die before the money 
could be conveyed to England, and in tliat case he meant other hands to receive iL Sup- 
pose this was the case of a real estate, to be sold, and the money paid to A* but if he 
died before the sale, then to B. that gift over would be good. 

But Lord Chancellor thought this was too general, no time being limited, the testator 
certainly had intended it not to vest immediately, but that there should be time to trans- 
mit it ; there was certainly time to transmit it, but he has specified no time ; if he bad, as 
a year, in reference to the time given by law to an executor for pajrment, it would ha^ 
bc«n good, but as it is, the legacies vested at his death. In the case stated, of a real 
estate to be sold no caprice or diJatoriness of the trustee could affect the gift, the estate 
being directed to be sold would be considered as sold, as what is to be done is considered 
as done, and it would vest at the death of the testator. 

The cause repeatedly stood over, but the final decree turned upon an agreement 
between the parties. (3) 



(3) The report in 1 Ves.jun.,368. is to the same effect ; but it appears that the a gite - 
meot related to another subject ; and that Lord Thwiotv did determine, and meant t9 
determine the point of law in that case, agreeably to the Editor's marginal note of the prin- 
cipal case, ut tupra. See the note in Sitwell v. Bernard, 6 Ves. 536., and the observations 
of Lord Eldon, C in Gatkell v. Harman, 1 1 Ves. 497. His Lordship, though approving 
the sale, thought it inapplicable to that particular case; and seems to think so still, for hi% ' 
Lordship is reported to say, *' In the case of Hutdnmon v. Mannington, I admit I thou^t 
" the meaning of those words was ' whtU they thalt have received,* and I thought to even 
*^ after the decvAnu The use I have since made of that case is as an authority, that if the 
*' words will admit of not imputing to the testator such an intention, it shall not he imjiuted 
** to him. If that intention can be supjtosed, it was natural in that case. The natural 
" construction of that will was, if the legatee should die before the property should be 
'< actually remitted to him. But Lord Thurlow looking to those considerations, which he 
« expressed with considerable anxiety, the more perhaps as he perceived that many of the 
« bar did not go along with him, thought himself at liberty to jiut a construction ujnm the 
** willtjhat by possibility might be put upon it : [that is to say, that the testator could never 
** have meant the parties should wait the result of an inquiry as to when every part of it 
** could have been received."] 

(4) See note (1) antea, 6 Ves. 169., 8 Ves. 557. It appears from Reg. Lib. that the 
« Court declared that the residue of the testator's personal estate, and the produce and 

profits of the plantations and premises before the sale thereof, and also the money ari9i;i|r . 
'front tlie sale thereof, ought to be divided into five equal parts, &c. R. j^ 164, 
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Smith and Others against SrRONa and Others. 

(Reg. Lib. 1793. B. fol. 150. b.) 

nPHESE were two petitions of the several plaintiffs in the cause. 
^ They stated that Thomas Armstron^^ the testator, seised of freehold, 
copyhold and leasehold estates, made his will, bearing date 89th Augud, 
nS5f and thereby, after making specific and eqiud bequests to the 
petitioners, Thomas Smith and the pUuntifis Msry and Ann (the peti- 
tioners in the other petition) then all infants and unmarried, who tt^rr 
his three natural children (l)f he directed that his executor should sell 
all his estates, and ader payment of debts, Sfc^ should lay out the money 
arising iVom such sale in the purchase of long annuities, to accumulate 
till the petitioner should attain twenty*one, when the same should be 
transferred and paid to the petitioner, and the said Mary and Ann Smhh, 
share and share alike, and made the defendants executors. 

After the testator made his willf he, upon the marrii^ of his daughter 
Ann Smith, with the plaintiff i^tcAart/ Wilkinson, paid him as a marriage 
portion with the said Ann 1500/., apd afterwards, upon the marriage of 
his daughter Mary Smith, with the plaintiff, George Coleman the testator 
paid him a portion of 1000/., but never advanced the plaintiff Johk 
Smith any thing. 

The petitioners Richard Wilkinson and Ann his wife, and Georp 
Coleman and Mary his wife prayed an equal division of the residue, but 
die petitioner Thomas Smith suggested, that the testator meant to make 
an equal distribution of his fortune among the three children, and there- 
fore that the petitioners Ann and Mary ought to abate so much as they 
had received. 

Mr. Attorney General, Mr. Mansfield and Mr. Alexander -iot the 
petitioners Ann and Mary, and their husbands, contended, that the 
advancement could not be considered as satisfactions, in the case of a 
residue : that that construction never could hold, where the [*] gift wsi 
of a residue. The principle of satisfaction was, that the person standing 
in loco parentis^ having made a provision to a certain extent^ has cob- 
pleted that intention ; but this does not apply to a residue, which is 
uncertain. — They cited Famham v. Philips, 2 Atk. 215.; Riciman^* 
Morgan (aTite, vol. i. p. 63. and vol. ii< p. 394>.) which was the case of a 
provision by settlement. 

Mr. Solicitor General and Mr. King for the petitioner Thomas^ ad- 
mitted the case of Famham v. Philips was a strong case, but that Lord 
Hardwicke had afterwards expressed some doubts how far the rale 
applied to the case of a residue, Watson v. The £arl of Lin€tU% 
Amb. %9S* There are many other oases, where it has been doabled 
whether a residue is not to go in satisfaction, they are all enumerated ia 
' Uie Judgment in Rickman and Morgan f the Court leans against double 
portions, which would lie in this case, if it is not copsidered as an ad- 
vancement, in case of intestacy It would be a satisfaction pro tanto^ and 
must have been brought into hotchpot. 
Lord Chancellor, *^ I cannot draw any conclusion from the case of 

(1) Tti tlie case of OlegiHttuite «h!ldrett, the author of the bmmt^ hdhg ettuidetetimihfm 
the li^ of a stranger j an instrument is ofVen held no tottsfaction at to Mueh obj^cu, tw 
in a case between parents and children generally, would ceftainly be held a ftiriAfrif* 
See Ex parte DvJbost, IS Ves. 14a, and Wetherby t. Dixon^ Cooper Cb. Ct. SSI. 

(2) See the Editor's note and references to tl^arrtn v. Vtotren, aniea, 1 VdL 5051, tfd 
Itickman ▼. Mhrgaut And Pearson ▼• Mot(gon, antea, I folt ^•p 2 toL' 588. & 594^, alfc 
the references pattim, 

intestacy* 




IN TUB Court of Chancery* 

intestacy, the construction of the law there is, that the children shall all 

take equally. With respect to this will, the testator having absolute ,^ 

power over the fund, he has given it to his children (3) equally ; by Sttm 

having before made a provision he has made no reference to it in the ^"*^ 

will. It is very difficult to apply the rule to an uncertain residue. It ****"• 

was certainly the opinion of Lord Hardtoicke in the case in Ambler, that 

the uncertainty of the residue made the di£Perence. 

His Lordship therefore ordered the residue to be equally divided. 

(5) lUegitimate children. See note (1) antea. 
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Master of the 

(Reg. Lib. 179S. A. fol. 112. b.) SlJt^J^ 
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R. Mansfield, supported by Mr. Harvey ^ moved for an injunction lojunction 
to restrain the defendant front proceeding in the action commenced Jf^*«i to stay 
by him against the plaintiff Ecfwffrrf [♦] Smith, (the auctioneer) and that ^eau^SS^ 
the injunction may extend to stay trial of the action on the following f^ ^^ depoiit, 
state of facts, as taken from the bill and answer. although the 

The plaintiffs Dr. Fordyce and others being possessed of a residue of esute sold 






a term of 2000 years in a leasehold house and premises called Belviderey J^prwented as 
in the county of Southampton^ and also entitled to the fee-simple and i^^oi'!|? 
inheritance of a freehold close adjoining, employed the plaintiff, Smith, joinmg, and" 
to sell the same, with the furniture and paintings in the house, and a turned out to 
copyhold estate also, belonging to them, and the plaintiff Smith prepared be almost all 
and circulated particulars to the purport following, " A desirable and lewehohi (i) 
" singularly beautiful freehold estate, with a leasehold adjoining, held Jhlwehad'^en 
** for a term of 2000 years. The estate contains 90 acres more or less, ^^^^ j^ 1^ 
'' of rich arable meadow and pasture land (part freehold and part lease- making out 
hold) with further description of the garden, 8^c. The furniture, with the pli3ntiit*s 
several capital paintings, by eminent masters, which will be included ^^®* (-) 
with the mansion-house, in one lot.'' And the conditions of the sale C ^^95 ] 
were, that the purchaser should pay down a deposit ot'25L percent. BXid 
sign an agreement for payment of the remainder, on or berore the 80th 
July, 1793, on having a good title, and should have proper conveyances, 
on payment of the residue of the purchase-money. 

The premises were put up to sale bv the plaintiff Smith, 25th June, 
1793, at Garratoay*B Coffee-nouse, and the plaintiff. Smith, before he 
proceeded to the sale, informed the company that the premises wei'^ by 
nustake described to consist of 90 acres, for that they consisted only of 
70 acres, and then he proceeded to sell the same, when after several 
biddings, the defendant. Sir Francis Ford, was declared the purchaser, 
at the price of 4900^. and the defendant paid 1225/. by way of deposit, 
and signed an agreement to complete the purchase. 

Upon the 8th of Jtdy, 1793, the plaintiff's solicitor delivered to the 
defendant's solicitor, an abstract of the plaintiff's title to the premises, 
by which it appeared, that there were only seven acres of freehold, and 

ri) See the Editor's notes and references on ShMey ▼. Slratton, antea, 1 ?ol. 440., 
ana Mr. 8ugden*% valuable work on Vend. & Purnh. 245. et teg. (5th edition.)^ 

(S) But ft was upon the terms of paying the whole of the purchase-money iiito Court. 
B. L. et poitea, 498. Upon the subject of delay in these cases, vide Lloyd y. Collet, 
antra, 469. et gr J. un'th the ISditor's notet, 

upon 
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upon laying the abstract before counsel, the defendant wai advised, thai 
the abstract did not contain any sufficient title to the leasehold, nor anv 
title whatsoever to the freehold, prior to the year 1783. The defendants 
solicitor, 27th Jult/^ sent [♦] the abstract back to the plaintiff's solicitor, 
with observations on the title, in consequence of which the plaintiff's 
solicitor made additions to the abstract, as to the leasehold part of the 
estate, and, upon the 8th of August, sent the same to the defendant'^ 
solicitor, with a letter, by which it appeared that other papers were still 
to be obtained. A correspondence commenced between the solicitors, 
which lasted till 25th September, about which time the plaintiff's soli- 
citor, by a note, stated that he believed it would be very difficult, if not 
impracticable, to obtain a prior title to the seven acres, viz. the freehold 
part of the estate. 

In Michaelmas Vacation the plaintifis filed their bill for a specific per- 
formance. The defendant brought an action against the auctioneer for 
the deposit, and by his answer, 22d January, 1794*, stated as his defence, 
that he wanted the estate for a residence for the last summer, and as the 
plaintiffs had not made out a title within a reasonable time, insisted he 
was not bound to go on with the purchase. 

The counsel for the plaintiff, cited Gibson ^. Patterson, 1 Atk. 12.; 
Pinche v. Curtis, ante, p. 329, and contended, that the defendant here 
having objected to the estate, as consisting principally of leasehold, had 
thought that circumstance immaterial, and that the delay in making out 
the title was not a sufficient ground to dissolve the contract. 

Mr. Attorney General for the defendant relied on the case of Lloyd v. 
Colhtt ante, p. 469. 

The Master of the Rolls, only observed, that he should grant the in- 
junction, and give his reasons on the morrow. 

The Master of the Rolls this day gave his opinion upon the motion. 

He stated the particulars. — The estate was represented to be a free- 
hold estate with leasehold adjoining — he stated also the condition of 
sale — It did not appear by the particular how much of the estate was 
freehold, and how much leasehold. — The purchase was to be completed 
by the 30th July. 

[*] An abstract was delivered the 8th July, by which it appeared 
that the estate should rather have been called a leasehold estate, with a 
freehold adjoining, for of the 70 acres, 62 were leasehold and onJy eight 
freehold. 

If Sir Francis Ford had made that objection, I should have thought 
the purchase ought not to be carried into execution. 

But the abstract was delivered the 8th Jultf, and no objection of that 
kind was made — so that the purchasor acquiesced. 

Then no great delay is attributable to the seller's solicitor. The ab- 
stract was returned with observations — particularly that as to the eight 
acres, on the 23d of August. 

There is a letter from the purchaser's solicitor, the 19tli of September. 

25th September the deeds are delivered and every difficulty cleared up 
— Then Sir Francis Ford refused to go on. 

If I was to grant the injunction, it would be to prevent Sir Francis Fori 
endeavouring at law to set the transaction aside. 

The old doctrine of this court, is represented, as being that wherever 
there was a contract entered into, the Court would carry it into execu- 
tion. — This doctrine is supported by the case of Gibson v. Patterson, 
(1 Atk. 12.) from whence the rule has been drawn, that no negligence 
ever so gross would be an excuse for not performing the contract. It is 
impossible Lord Hardxvicke should have used the language that is attri- 
buted to him by the reporter in that case. It appeared by a MSS. note 

6 cited 



IN TH£ QdURT op CuaNCERT; 

Cited of it by Lord Cbancellor, lately, in a case oi Uoyd\. CdUeif[anitii 
p. 469.] that there was no gross negligence in the case* (3) « • . i U 

But suppose the Court bad been so loose in cases of this sort : the rule 
certainly now is, that where in a contract either party has been guilty «6 
gross negligence,, the Court will not lend its assistance to the completiott 
of the contract* 

[*] Then the question is, how the rule applies to this case.— Whether 
the seller's solicitor has been guilty of any gross negligence or of mis-' 
representation. t 

If the purchaser had made the objection as to its being represented 
as freehold with leasehold adjoining — and turning out leasehold, I 
should not have thought he ought to be bound — but he knew it on the 
8th of Julvf and made no such objection, therefore it becomes a question, 
whether that ever entered into his intention. 

I hope it will not be gathered from hence, that a man is to enter inta 
a contract, and think that he is to have his own time to make out his 
title. 

It is now set up, that the defendant tvanted this estate Jbr his laU 
summer* s residence^ and that consequently no title being made tUl Septem' 
beVf it was of no use to him^ 

I think this is a case where the plaintiff may have a right to compel the 
performance, therefore on bringing the money into court the injunction, 
must go. it 

In Uoydv, Collet y (4) last Michaelmas Term, the contract was oa the 
2d February f on the 17th March, the seller was ready to make out her 
title. The purchaser made no objection to the title, but said, he had no 
money, and if he meant to enforce the contract he would run off to 
Scotland, (4) 

(5) See Uie mistake as to Gibson v. Patterson, Noticed also antca, 469. 471. noln ; 
agreeably to 4 Ves. 681^, 690. ^ 

(4) Mr. Brown has made a mistake here. It was the case of Gibson v. Patlersotit 
stated by Lord Loughborough C, in Lloyd v. Collet, to correct the report X Atk. 12. Vtite 
nntea, 469. 471. Editor's notes, and 4 Ves. 689, 690i note 
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AnTH [AnTT] against SaMBOURNE. Hotter of the 

'' Bolls for Lord 
(Reg. Lib. 179S. A. fol. 131. b.) Chancellor, 

2.8th& 12thJFV^. 

THE plaintiff had entered into a contract with the defendant, to build Plea to a bill 
her a house, aflerwards the terms of the contract were varied from; • fo"" * discovery 
and additions made to the original plan, and the defendant brought aiic*»^aspeafic 
action at law against the plaintiff here for the sum originally contracted 2nd f^!^^' 
for, and for the additionii. The action being ready for trial, the defbnd- injunction, 
ant [*] moved to have the trial put off, on account of the absence of a The plea of an 

material witness, and upon showing cause, the rule was granted, on the agreement at 

• law, that the 

defendant then (plaintiff] would not bring error for delay, or file biU for injunctio»r a iMid plea(l}, but 
the Court after such an agreement will not grant an injunction as to that suit. (2) 



(1) See Thompson v. Chamock, 8 T. R. 159., and notes to Halfhide ▼. Fenmng, antea, 
2 ToL 336. 

(2) See.Beames*s Elem. Pleas, 251, 252., with the references in tha notes; aad* 
MicAell T. Harris, anted, 311., with the £ditor*s notes to it and to HiUfkuie y. Fenmfipn 
antea, 2 vol. 336, 337. See further, as to the principal case, jier Lord £ldon C»^[vXt 
Street v. Bigbt/, 6 Yes. 819* ; and see Collis v. Swayne, antca, 480. 

Vol. IV. A a defendant's 
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dcffbndant's undertaking not to bring a writ of error for delay, or to file 
a bill in equity for an injunction. 

The plaintiif notwithstanding filed this bill for a discovery, whether 
the defendant had built the house according to the contract for a specific 
performance of the contract, and also for an ihjunction. 

Defendant pleaded the agreement at law to the whole bill. 

Mr. AHomey General and Mr. Ray contended that this plea to the 
wliele bill was bad, for the plaintiff had a right to a discovery, whether 
the house was built according to the contract, and to have a specific 
performance. She had also the right to have the aid of this Court in 
an action at law. That the plea being bad in this respect was bad io 
the whole. 

Mr. Uoyd in support of the plea, argued that it was good, that the 
difference between a plea and demurrer, is that a plea may be good b 
part and bad in part, whereas a demurrer if bad m part is wholly so. 
That a party agreeing at law not to file a bill, it would be improper to 
suffer him so to do, but tlie only way to stop him is by a plea. If the 
court of law made a rule in consequence of such an i^eement to stay 
proceedings in this court, this Court would not go on. The agreement 
operates as a release of the right to bring a bill. The case of Halfhide 
V. Fenning {ante^ vol. ii. p. S36.) shevrs a similar plea may be allowed. 
It win be said, that the case of Michell v. Harris (ante, p. 311.) over- 
ruled that case, but it was decided on different grounds. 

The Master of the Rolls said it was perfectly clear the plea was a bad 
one. But the Court, though it would not restrain the plaintiff firom 
filing a bill for a discovery, or specific performance, would not sufier 
him afler such an agreement to come for an in junction, f 3) 

But there having been a motion at law on the part of the defendaat, 
for an attachment against the plaintiff, for a breach of the undertaking, 
against which, cause was to be shewn on [*] Tuesday next, his Honor 
ordered the motion to stand over till Wednesdayy when he would make 
some order upon it 

It accordingly came on upon the last day of the term, [the 12th J when 
the Court of Kmg's Bench naving discharged the rule for an attachment, 
but ordered the defendant to put in his answer by Saturday ^ in order to 
be read at the trial, and in tne meantime, to pay the money into that 
court, his Honor ordered the plea to be over-ruled. (4) 

(3) But see Brandon y* SoMdSf 2 Ves. jun. 514., where it was hold that a party Umg 
entitled to discoveryt in a suit framed for that purpose, weu also entitled io the v^umctiom 
which lie prayed as a consequence of itt holding that praying for an injwnciion^ and suck 

further and other relief as the Court should see jU, -did not alter the nature of the suit 

(4) And that the defendant should put m his answer by the ensuing Mtrnd/^, be 
undertaking so to do, and not to try the cause till Thursday, R. L. 



HoUs, 15th & 
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Caruthers and Others againsl Caruthers, Widow* 
(Reg. Lib. 1793. A. fol. dOS. b.) 



By the settle- 'T^HE bill was filed by Edivard Palling Caruthers and others, infants, 

ment made on -■• against Grace Caruthers^ widow, their mother, and it stated that 
the marriage of 

a female infant, an estate was settled on Uie husband's mother, for life, remainder to the hu&band for U/e, 
remainder to the wife for life, with remainders over, in bar of dower. This settlement will not bind the 
wife in regard the mother might (which she did) survive the husband ; the wife may therefore ciect to tike 
ilie provision under the settlement, or her dower and free bench. (I) 



(1) See note (1) next page. 



the 



IN THE Court of Chancery, 

the plaintiflk about the year 1791, filed their original bill against the 
defendant, the widow of William Caruthers^ deceased, and thereby 
stated, that the said William Caruthers was at the time of his death 
seised in fee, as of an estate of inheritance of freehold and copyhold 
estates, in the parish of Painstoick com, Gloucester ^ and also possessed 
of a considerable personal estate, and in Jtdy^ 1790, died intestate, 
leaving the defendant his widow, and the plaintiff Edward Palling Ca* 
riUherSy his only son and heir at law, and the other plaintiffs, his seven 
daughters surviving him, and upon his death his freehold and copyhold 
estate descended on the plaintiff, his son, subject to the defendant's 
right of dower and free bench, and his personal estate became divisible 
among the defendants and plaintiffs, according to the statute of Dis- 
tributions, that the defendant had obtained letters of administration, 
and possessed herself of the intestate's personal property, to the amount 
o^ 21,000/., and had paid a portion of 1750/. for the share of plaintiff 
Mary^ one of the daughters, who had married the late plaintiff Nathaniel 
Peach Wathen. The bill prayed an account, and that the plaintifTs 
respective sharte of the residue might be ascertained and laid out in the 
funds for their benefit, that the rents and profits of the real estates 
might be laid out for the benefit of the plaintiff Edward Palling Ca^ 
ruthersy for a guardian or guardians, and a receiver to be appointed, and 
allowances for maintenance* 

[*] The defendant, by her answer, claimed her right to dower, in 
the freehold and free bench, in the copyhold estates, and also her dis- 
tributive share of the personal estate. 

The cause came on to be heard in the year 1791, when a decree was 
made for an account, and it was {int. aL ) ordered that the defendant 
should be at liberty to retain one-third part of the clear residue of the 
intestate's personal estate, and to pay the other two-thirds into the Bank, 
to be placed to the credit of this cause ; and it was further ordered^ 
that the Master to whom the cause stood referred, should take an ac- 
count of the rents and profits of the real estate come to the hands of the 
defendant, and should enquire and state to the Court what freehold and 
copyhold estates the intestate died possessed of, and in what parts of 
the freehold and copyhold estates the defendant was entitled to dower 
and free bench, and to state the custom of the manors of which the 
copyholds were holden ; and other necessary directions were given. 

The present bill then stated, that before any further proceedings in 
the cause were had, the plaintiffs discovered, that by an indenture of 
settlement made previous to the intermarriage of the intestate, with the 
defendant, and bearing date the 13th Aprils 1771, and made between 
Mary CarutherSf widow and mother of the intestate, and the intestate, 
of the first part, Thomas White^ father of the defendant, of the second 
part, the defendant of the third part, a trustee, (who was to be made 
tenant to the pracipe in a recovery of the fourth part, and trustees of 
the fiflh part. The mother and the intestate, conveyed to the trustee 
of the third part, certain estates in the possession of the mother, for the 
purpose of a recovery being suffered, which was to enure to the use of 
the said Mary Caruthersy the mother, for life, and after her decease, to 
the intestate for life, sans wastej remainder to trustees to preserve con- 
tingent remainders, remainder in case the defendant should survive the 
intestate, to the use of the defendant^ the then intended wife of the in- 
testate (in case the marriage should take effect) for life, as part of the 

(I) For the doctrine and material coses upon this subject, see tlie Editor*s note to 
Dnrnfoni v. /.aiur, anteat 1 vol. 106, 107., WiUiams v. Williams, ibid, 152., and Siocombc 
V. aiiM, 2 vol. 515. &c. Sec also 1 Fonbl. T. Eq. 75, 76., and Simpson v. iiuUei-idgr, 
J Madd. 609. 613, &c. 
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ITM-. jointure and provision agreed io he madcy and secured to her upon the 

^ ■■■ y iii ^ treaty for the said marnage and in lieu, bar, recompenecj andjhll saiii" 

CARUTHKtfs faction of all dotoer or thirds at the common law, or by custom^ or other* 

against towe, which the defendant should or otherwise might nave, claiiti, or de- 

^r*^02"l ^^^^y out of any of the messuages, [♦] Sfc. wherein the intestate was 

L o\J^ J ^j^„ Qj should at any time during the intended coverture between him 

and the defendant be seised of any estate of inheritance, with remainder 

over. 

The bill also stated, that they had lately discovered another in- 
denture, made previous to and by way of settlement on the marriage, 
between the intestate and the defendant, bearing date 23d May^ 1771, 
between Thomas Palling of the first part, Edward Pallingy (one of the 
trustees of the other settlement) of the second part, the intestate of fJ>^ 
third part, and the defendant of the fourth part, whereby after reciting 
that Thomas Palling had surrendered the copyhold estates therein men- 
tioned, it was witnessed that the said surrender was to the said Edward 
Palling^ in trust, to the use of the said Thomas Palling, till the marriage, 
and after the marriage, in trust, to permit the said TfAmias Patting to 
hold and enjoy the same for his life, sans waste, remainder to the in* 
testate for life, sans waste, remainder (in case the marriage should take 
effect, and she should survive the intestate) to defendant to take the 
rents for life, (in case she should so long continue a widow) remainder 
to the children of the marriage. The present bill therefore prayed the 
benefit of the former decree, and suggested that the defendant was not 
entitled to any right of dower or free oench, or thirds at common law, 
or any share of the intestate's personal estate, but was debarred of the 
same by the provision made for her by the indenture of the 13th of 
AprU, 1771. 

The defendant by her answer admitted the deeds stated in the 
plaintiflfs bill, but insisted that she was not bound or debarred ther^j, 
from any title she might otherwise have to dower, free-bench, or thirds 
of the mtestate's personal estate, for that she was an infant under the 
«ge of twenty-one years (of the age of seventeen years) at the time of bet 
signing and executing the said deeds, and incapable of doine any 1^1 
act to her prejudice, which she insists the executing the deeds was, in- 
asmuch as Mary Caruthers, the mother of the intestate is still living, 
and therefore, if the defendant was to be bound, she would be without 
any present provision out of the estate of her husband, which may never 
vest in the defendant's possession, as Mary Caruthers may survive the 
^ defendant, which the defendant insisted was not only greatly to her pre* 
judice, but contrary to law, in regard to jointures made upon marriase^ 
[ *503 ] and also as the provision was expressed to be in part [*] only of the 
jointure agreed to be made for her, and no further jointure ever wtt 
made for her, and she insisted that the copyhold estate contained is tiie 
deed of the 23d May, 1771, was not the estate of the intestate, bat of 
Thomas Palling, and tlierefore could not be considered as a fwrthet 

J'ointure made for the defendant, by the intestate, and not limited to 
lerself, but to a trustee for her, ana is to conU^aue during the defendant's 
life only, if she remains so long a widow ; for which reasons she insisted 
she was not barred by the said settlement of her dower and thirds, and 
claimed to be entitled to her dower, free-bench, and her distribntife 
share of the personal estate. 

It appeared from tlie evidence, that the defendtfit was 17 years and 
12 days Qld at the time of her marriage, and *it was admitted that 
Thomas Palling was dead, and that the defendant had entered on the 
copyhold, but this was an equivocal act, as she might have entered »» 
guardian to her son. 

Mr. Graham and Mr. Stratford for the plaintiffs. 

There 



IN TU£ Court of Cha^ceby. 

There are two questions in this cause ; lst» Whether this jointure is 
not good in equity, provided Mrs. Caruthers had been of full age at the 
time of the making of it ? 2. Whether it be good, regard being had 
to Mrs. Caruthers beinff an infant when it was made ? 

As to the first question, since the stat. 27 H. 8. In all cases where 
jointures are made, a subsequent marriage, which at common law gave 
a title to dower, gives no such title. So that it does not now depend 
on the consent of the wife, that the jointures take away her right to 
dower, but that having a jointure, she never gains any title to dower, 
the words of the statute being, every woman married having jointure 
made, shall not claim or have any title to dower. 

Three of the six requisites to a jointure, Lord Coke explains to be, that 
it is to be in satisfaction of whole dower, not of part of aower, that it be 
to take effect presently after the death of the husband, that it be for the 
life of the widow, or a greater estate. 

[♦] Three objections will be taken on the other side, Ist ; That by 
the first deed itjs only in part of her jointure ; 2dly, That it is not to 
take effect till after the death of an intermediate tenant for life; 
«3diy. That as to the second deed, it is to be continued only during life 
or widowhood. 

As to the third "objection, it is none even at law; if the wife deter- 
mines the estate it is her own fault. Vernon s case, 4 Co. Rep. 2. 

As to the first objection, the words of the statute are, for the jointure 
of wives, the two estates were to make the satisfaction. As to the 
second objection, that part of the provision is not to fall in till the 
death of an intermediate tenant for life, it may be good as a legal 
objection, but is not so in a court of equity. If it was, no woman 
could by any act done by way of collateral satisfaction, bar herself 
of her dower. I put the case thus, dower is a freehold interest, and 
not accruing till the marriage, being a freehold interest, a release or 
some act enuring to those purposes, can alone bar it, but before mar- 
riage the wife could not do any such act, for the right does not 
accrue, and after the marriage, she could not be compelled to levy a 
fine, which must be a voluntary act, but in equity, though she may 
not strictly bar herself of the right which accrues upon the marriage, 
she may when sole, so contract as to put herself in the situation as to 
be enjoined from enforcing that right which the law would otherwise 
give her. 

With respect to the second question, how far the settlement is good, 
regard being had to Mrs. Caruthers being an infant at the time the 
settlement was made. 

It will be insisted upon on the other side, that an infant cannot con- 
tract, except for necessaries. 

But it is an improper use of the word contract, when it is applied to a 
jointure. 

[*] A jointure is a competent livelihood of freehold for the wife, and 
is so defined by Lord Coke (1 Inst. 36. b.) and was so held, as reported 
by him in Vernon's case, and being made under the power given by 
the statute, it is fair to take it as the gift of the husband, in lieu of 
what the wife would have been entitled to before the statute. That it 
is aprovisione viri and not ex contractu^ is a distinction expressly taken 
by Lord Mansfield, in Drury v. Drury, (2) and it is a provision moreover, 
which being made before marriage, cannot, according to the opinion of 
Lord Hale, in the MS. note to Co. Lit. 36 b. (Mr. Margraves edition,) 

(2) The best report of this importent case of Drury v. Drury ^ &c. is from the pen of 
Lord Northington^ in Mr. Edvn's valuable cases from His X/ordsbip's MSS. voL ii. 
pp. 39. to 70\ 
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be waved, " though she be within age, ut videtur^* and so seems the 
statute 27 H. 8. which says, *^ Every woman married having jointure 
'< made shall not claim dower.*' 

But dropping this distinction between provision and contract, why 
cannot a female infant enter into a covenant relative to marriage ? 

It is the common Cantilena of the Court, that an infant can only 
contract for necessaries, such as food, raiment, education, and such 
like. Is marriage a necessary of this description ? No : But it is 
undoubted, that an infant may contract marriage, why then should she 
not be able to contract for the incidents to marriage ? To say that she 
shall not contract for the incidents, is to say that she shall not marry. 
It is not common sense, and therefore cannot be law to say that she 
shall contract marriage, and shall not make such incidental contracts, 
however advised by guardians or otherwise, which this Court would 
make for her. Policy requires that infants should be bound by mar- 
riage contracts. In nine cases out of ten^ women are married under 
age, in great families almost always. What will become of all the 
settlements that have been made ? Every man's judgment must revolt 
at the proposition, that they cannot enter into binding contracts. An 
infant may make binding contracts, even with respect to land. So in 
Cannel v. Buckle, 2 P. Wms. 24-2. cited in S Atk. 615. In Crai/ r. WillUj 
9 Viner, 249, title Dower, it is said, an infant having a jointure mav 
elect when of age, unless she enters. Here the widow has entered. 
Price V. Sei/s, Barnard. 117, is to the same purpose. Herveu v. Ashletf, 
3 Atk. 607. shews, that- an infant is bound by a marriage settlement. But 
the case of Drury v.[*] Drury (S) f, [Drury v. The Earl of Buckingham^ 
shire, 5 Bro, P. C. 570.) has decided the point. 

Mr. XV 

f Drury and Drurt, House of Lords (4), May 25, 26, 17^9. See Hargrave's Cat 
Litt 366. note. The reporter having been favoured with a note of what passed in the 
House of Lords in this case, taken by the late Mr. Forrester, has been further so, bj the 
permission to lay it before the profession. Upon a question put to the judges, whether a 
Jointure made before marriage upon an infant under the age of twenty -one, would btf 
her of dower? Four of the judges, irUmot, Bathurst, yfdams, and Sm^fthe, woe of 
opinion it did, against Goulds the Chief Baron Parker^ and Chief Justice Frai, whobdd 
It would not. Lord Hardwicke declared himself clearly of opinion with the fcnir, rdying 
much on the general apprehension, ever since the making the statute of JouUurety and 
as an additional autl)ority to J Inst. 37. a. upon a MS. note of Lord Ifale*s in his own 
hand, Co. Litt. (which he has seen,) declaring his opinion to be so, and enlai^ged mudi 
upon the general confusion in families, which the contrary doctrine would iDtrodoce, Dyer, 
104. b. — As to the point of equity, he was also clearly of opinion that the articles woe 
a good bar of dower in equity, and of her distributory share of her huatiand's petsonsl 
estate. He answered the objection of its being in the husband's power to have delestcii 
this agreement, and sold or given away his whole estate by Lord i>cAmrre's and other 
cases where the agreement rested, as here, on the husband's covenant ; and further by 
observing that such an alienation would have been an eviction of the fund, oat of wbach 
the jointure was to arise, and consequently let the wife into her dower, .and nobody wooU 
have dealt witli Sir Thomas Drury , without desiring to see his marriage articles, wbcrebjr 
the covenant would appear, and enquiring whether it was or was not performed. Aa- 
other objection that Sir Tftomas Drury had not bound himself to do any act, but ooly 
that his heirs, executors, and administrators should pay, he answered, by saying that 
upon the former clause, stipulating that if she survived, she should have an annuity, Ac. 
Lady Drury might the day after the marriage, have brought a bill by her prodiein ami, 
and compelled Sir Thomas Drury himself to settle the annuity. He was no less desr 
that the articles had barred her of all demand out of the personal estate, under the statute 
of Distributions, citing Love*% case, I Ver. 6., and D'AvUa v. D*AvUa, 2 Ver. 724^ 
which had been followed by innumerable determinations, which made it so trite a point, 
that none would now take notes of such cases, adding, that if such cases were to be re. 

scinded 



(5) Sec note (12) preceding page. 

['i) See tlie bcbt re|)orts of it as in Dom. Proc., from Lord NvrAtn^t<m\ MSS., >a 
tbu 2d vol. of Mr. EdenS Co. 00., aud in o Bra l\ C. 492. octavo edition. 
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f *] Mr. Uoyd and Mr. Agar for the defendants. 

How far it is proper to bind infants by marriage contracts depends 
on the common law, not upon arguments of prudence or policy, and the 
law of the land has decided that the contracts oi infants, except for 
necessaries, are void. 

An infant cannot settle an account even for necessaries ; a suit upon 
a settled account, will not lie against him. 

It is argued, that if infants can contract marriage, they can make 
other contracts relative to .it ; that may be so in the civil law, but is not 
so in ours. 

There was no such idea entertained at the time of tlie statute 
27 H. 8. 

A male infant cannot enter into such a contract. Durnford v. Lane, 
(ante, vol. i. p. 106.) Slocomb y. Glubb, (antCy vol. ii. p..545.) in which 
latter case Mr. Mansfield stated, that there was not even a dictum to 
that effect, as to a male infant. 

In all cases of contract by an infant, he may avoid them when of age 
— even when he takes a vested estate — if a surrender is made to au 
infant, he may avoid it when of age. 

[*] As to Cannel v. Buckle, Lord Thurlow said at the time of arguing 
Durnford v. Lane, that he thought there was some mistake, and Lord 
Norikington said the same of Harveif v. Ashlei^, and particularly with 
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sdnded in equity, on account of the wife's infancy, it would be a manifest fraud on the 
husband, who thought himself thereby to have acquired all his wife's right to his personal 
estate, and might upon that account n^lect to make a will, but leave tlie law to distribute 
his personal estate, either among his children or other next of kin. Upon the former 
point, he answered an objection that the Court of Chancery, though it had in numberless 
instances directed jointures to be mode on infants, yet did no more in that case than the 
father or guardian, leaving the infant at liberty to wave such jointure, by saying, that if 
that was the case, every Chancellor who had done so, had been guilty of a most gross 
abuse, for which they had all deserved to be vnj}eadicd, since it was no less tlian wilfully 
deceiving all these several families. 

Lord Alansfieid declared himself very fully and clearly of tlic same opinion. He fas 
Lord Hardwicke had done before) said that a jointure was not a contract for a proviftion, 
but a provision made by the husband, ^c. as deBned by Lord CokCf and so the con- 
sequences drawn from an infant's incapacity of contracting is 111 founded. He denied 
that either by the law of England, or any other law, every contract made by an infant 
was void, citing the words of the edictum jterpctuum de min, tit 4 guod cum minore 
gestum esse didtur, uii quaque res erit, animadvertast that contracts for necessaries, such 
as diet, education, &c were good; and the infant's body is liable to be taken in execution 
for tliem ; so of a sum advanced for taking an infant out of gaoL That infancy could 
never authorise the comnu'tting a fraud, as if goods were delivered to an infant, and ho' 
embezzled them, an action of trover would lie against him : as if he took, an estaUe and 
was to pay rent for it, he should not defend himself against paymenl of the rent, and yet 
hold the estate upon pretence of his infancy ; and relied on a case of IValts v. Hailswell 
and Tretweissut where the infant issue in tail, being eighteen years old, had engrossed 
the mortgaged deed, and did not discover his right to the mortgagee, Lord Cowjter held 
him bound, because being of years of discretion, he had acted dishonestly in not dis- 
covering his title, and expressed his assent to the rule that had been laid down Of infants 
deserving this protection, from those they contracted with (t . c. ) from tlie nature of the 
contract, if fair, or otherwise. He added that were infants not bound (as Lord Hard- 
wicke had observed) by such agreements as this, no Lady could marry under age, witliout 
her fathei or some near friend being security that she should (when of full age) join in 
a fine to bar her dower, which if she should afterwards refuse to do, the husband must 
have his remedy for a collateral satisfaction against the heir of her father or such near 
friend, which would make wild work ; and approved the distinction taken by Justice 
9VUmotf between the cases where infants contract for conveying away something of tlicir 
own, and where, to bar themselves of a right of what is in a third person. 

The whole therefore of tlie decree (except what directed an account) was reversed, and 
Lady Drury decreed to be barred of her dower, and thirds of the. personal estate, and a 
competent part of the personal estate ordered to be set aside for. answering her annuity 
of 600/. to be paid to her half-yearly, the residue to be divided between tlie two daughters, 
aod such part also as shoiUd be so set aside after Lady Drury^h death. 
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respect to Lord Hale's opinion, he said he did not think himself bound 
by it. 

The cases bear no analogy to the present, Price v. Sew only sajrs 
she might be bound by an adequate settlement, Durnfora v. Laney u 
still open to an application from Mrs. Lane; Clough v. Clough (stated 
by Mr. Wooddeson, S vol. p. 45S. n.) decided, that the estate was not 
bound ; That is an answer to all the dicta in Durnfbrd v* Lancy so that 
there is no case but Drury v. Drury,' 

As to the case before the court, it must be taken for granted, that 
Mrs. Caruthers has done no act to confirm the jointures. 

It is impossible to support this as a jointure within the act of parlia- 
ment. 

Then what equity is there to bring it into this court ? 

It was either a good jointure at the making, or it never could become 
so* Charles v. AndretoSy 9 Mod. 152. 

There is no doubt but that at law this would be bad. Before the 
statute a jointure did not bar dower, and unless a jointure is substantially 
within the statute, it is not now a bar of dower. To be within tfa^ 
statute it must take place immediately on the death of the husband. In 
S Bacon's Abr. tit. Dower, it is stated that a settlement of an estate to 
the husband for life, remainder to another for life, remainder to the 
wife, will not bar dower, even though the intermediate remainder -man 
die, living the husband ; here she may be out of the estate all her life. 
It is necessary to make it a bar, it being an estate vested in himself, not 
in trustees, Vernon's ca$e. Then if it is not a good bar at law, what 
ground is there to make it a bar in equity ? 

Nothing subsequent to the death of the husband could vary it or 
make it good. The estate falling in during the widowhood, could not 
make it good, if it was not so before. 

[♦] Though we are not at liberty to argue that Drury v. Druryy is 
not law, yet that being the case of a competent rent charge will vary it 
from and prevent its application to the present case. 

With respect to its being binding on the husband, and therefore upoo 
the wife, there are many cases of contracts between adults and infanti, 
where the adult person is bound, though the infant is not, Forr^sier% 
case, Siderfin, 41. HoU v. Ward, Fitz. 175. 275. Zouch v. ParwiUt 
S Burrow, 1794. 

This day (Feb. 18.) his Honor gave judgment to the following effect 

Master of the Rolls. — This is a case of great importance. — The 
prayer of the bill is, that the defendant, the widow, may be declared 
not to be entitled to any right of dower, or free-bench, or thirds of the 
personal estate of the intestate, her husband, but to be debarred of the 
same by the provision made her by the settlements, on the marriage; 
and the case is this, 

Previous to the marriage of the intestate, with the defendant, who 
was an infant of the age of seventeen, a certain estate which was in 
the possession of his mother, was settled on the mother for life, re- 
mainder to the husband for life, remainder, if she should survive the 
mother and husband, to the intended wife for life, as part of the jointure 
and provision intended to be made and secured for her, and in lieu, bar, 
recompence and JiUl satisfaction of all demands y or thirds at common 
laxvy or by custom or otherwise y of all and every the messuages, S;c. as 
the husband might during the coverture be seised of. *^ No notice is 
taken in this settlement what was to be the other part of the jointure or 
provision to be made for her; but also before the marriage, Thomas 
Pallin<r (who was the uncle of the husband, made a surrender of copy- 
hold, which was recited to be for making some further provision for the 
marriage, which was to the use of himself for life, remainder to the 

hubband 
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husbtod for life, remainder to the wife for life, if she should so long i794<. 
continue a widow. It does not state it to be in bar of dower, but it is ^ -^ _* 
impossible not to see, that it was, that further provision which was re- t^AauTHSBs 
ferred to in the former deed ; and the question is, whether she is not 
bound to take these provisions in bar of dower. 

[*] The husband afterwards acquired a larger copyhold estate, in 
which by the custom of the manor she takes the whole for life. 

It is contended thai by the case of Drury v. Druryy or Drury v. The 
Earl of Bucks (by which name it is reported in 5 Brown's Pari. Cases,) 
this principle has been determined that an infant is bound at law by a 
jointure, and in equity will be bound by any covenant for securing a 
jointure, or by any collateral satisfaction, whether the same be of free- 
hold or not : that the law has given guardians authority to bind infants 
by such a settlement. 

To the propositions thus largely laid down, I acknowledge I must 
make some objection. 

It is said, that great judges have laid it down, that by such a settle- 
ment made during the infancy of a female infant, her own estate would 
be bound, and for this Cannel v. Buchlcy 2 Wms* 242., and Harvey v. 
Ashley t 3 Atk. 607 •, have been cited. 

But in those cases, this was not the point decided, although some- 
thing like the principle is laid down, and it appears to have been the 
opinion of those judges, that such was the power of guardians, and that 
having the power of marrying their wards, they must have that of 
making the collateral contracts. 

But I hardly think it probable that Lord Hardwicke laid it down so 
broadly. It is impossible to apply the principle more strongly as to a 
female than to a male infant, and as to male infants no such doctrine 
has been laid down. There has been no such decision, nor was that 
proposition insisted on in Drury v. Drury, 

In Dumford v. Lane {antej vol. i. p. 106.) the principle came in 
question, that was a new case, the husband there was an adult, the wife 
was an infant; It was an attempt to bind the estate of the wife. Lord 
Thufiou) had great doubts upon the subject. He held the husband 
bound by his own covenant, leaving the questfon open, how far it bound 
the wife. 

But there is a case in which the question came directly before the 
Court. It is Clough v. Clough, in Mr. Wooddeson's Systematic View, 
vol. iii. p. 45S. n: It was to carry into effect a settlement [*] made 
before marriage of the widow, Patty Clough ^ while she was an infant. 
The decree declared that her estate was not bound by the marriage 
articles, and the bill was dismissed ; that is an express decision by Lord 
Thurloiof that the contracts of male and female infants do not bind their 
estates, and though that is not a case of dower, it has weight in this 
case, and though it has not the sanction of the House of Lords, it is the 
opinion of a great judee. 

The only question then is, whether the case of dower be an exception 
to the general rule. 

It is said the case of Drury v. Drury is decisive, and that no judge 
•ought to set up his private opinion against it. 

The fair question is, what is decided by that case ? 

It may be said that no judge should contradict that case, but that it 
Mrill only apply where exactly the same case occurs. 

But I shall always hold myself bound, when I find a case so deter- 
mined, not only by the case itself, but by all the principles which neces- 
•sarily apply to it. I hold it a duty of a judge, where he finds a case de- 
termined by the House of Lords, to hold himself bound by all the prin- 
ciples which were necessary to its determination. 

What 
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What was the question there ? Lord Norihington^ when the case was 
before him, was of opinion that a jointure at law, thoueh accompanied 
with every requisite of a jointure, would not bind an in&nU And 2dly, 
that a covenant to pay the wife an annuity of 600/. a-year, not out of 
particular lands, would not bind her : from this decree the cause went 
to the House of Lords. The first question on the point of law, was put 
to the judges ; the next question was, whether an equitable jointure 
would bind the infant. It was held that a jointure at law would bind, and 
that a covenant would be held equivalent in this court, though no parti- 
cular lands were specified, because it was said, it amounted to the same 
thing, for if there were no lands, it would be the same thing as if it was 
out of particular lands, and they were executed, then the wife would be 
entitled to her dower. So that [*] she would have the jointure or the 
dower. In that case the settlement extended to settle her real estate, 
but there was no question or decision upon that. The House ordered a 
part of the personal estate to be set apart, to pay the annuity, but the 
widow would have had a right to have had the provision made in land, 
and the House of Lords would have ordered lands to be set out if she 
had pressed it. 

All the determination therefore in that case, is that where the provi- 
sion is made as efiectual as if it was set out, it will be sufficient, though 
jt is not so. 

There was no question arose on that case, on the subject of election. 

By the common law, upon the marriage, the wife acquires a right to 
dower in the freehold, and a customary share in the copyhold estates of 
the husband, or a provision from the husband under the statute. 

It is said, that guardians have a power to bind the right of the infant, 
but I think Drury v. Drury^ did not mean to decide that. If the pro- 
vision had not been certain, or if she was only to take upon a remote 
contingency. 

Before I perform an agreement I must see that it is reasonable. 

Then what is a jointure. Lord Coke defines it '< it is a competent 
livelihood of freehold, for the wife, to take efiect immediately after 
the death of the husband, for the life of the wife.*' Vernon's case, 
4 Rep. 2. 

I wish to know what fair conclusion can be drawn from Drury v. Druryt 
that there is any equity by which a woman would be obliged to take an 
uncertain interest m bar of dower. Here non constqi that one of tbe 
estates toiU ever be her^$ in possession ; the other has fallen in if she 
chooses to take it. 

Suppose she had had a jointure which turned out to be bad, I mean, 
which would not have afforded her the same advantage which ahe would 
have had from her dower, would that have bound her ? 

[*] In DruruY, Drury ^ she had as certain a provision as in her dower, 
therefore I thmk Drury v. Drury decides, that where the provision is 
equally certain with the dower, it is good. 

Would she have been bound by this in her husband's life-time, whilst 
both the tenants for life were alive ? If it is good at all, it roust be so 
from the making of the settlement ; but she could not be bound then. 

Any equitable provision which a woman takes must be as certain s 
provision as her dower, not an uncertain provision which she may never 
enjoy. 

I do not say, that if she had been adult, she might not have bound 
herself. She might have taken a provision out of tne personal estate, 
or she might have even taken a chance, in satisfaction for her dower, 
acting with her eyes open, but an infant is not bound by a precarious 
interest. 

Lord Thurloxv, in Durnfordv, LanCy and in fVilliamsv. Williams^ held 

that 
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that a settlement to bind an infant must be reasonable. This is not sach 179^. 
an agreement as a Court of Equity can call upon her to confirm. The ^ --\ ,_' 
guardian is incautious where he attempts to bind the infant by a preca- Cahutries 
rious provision. against 

Declare her not bound by the settlements, and to be at liberty to make CAm«TH«»«. 
her election, to take the provisions made for her, or to take her dower 
and freebench, waving the provisions; it being signified, that she con- 
sented to take the dower and freebench. 

The eldest son, as he suffers by her taking her dower and freebench, 
must have amends made to him by the copyhold estate settled by 
Palling, 

Referred it to the Master, to take an account of the value of the free- 
hold and copyhold estates, and reserved furthcD directions till afler the 
account taken. 



[ *514 1 
[•] Rich flgaiW Jackson. [ritfe the judg- 

ment in this 
(No Entry.) cete fully, 

THE bill Stated, that William Stiles^ since deceased, being possessed of "*f**-' 
certain premises in Fleet Street, in 1791, WtUiam Jackson, the ^S^^^Ah^ 
defendant's late husband, entered into a treaty with him for the lease 2e^*Feb. 
thereof, and in a conversation between them on the subject, offered him p^. ^j^,.^ 
80 guineas a year for the same, and that he William Jackson would pay g^i ««imt««M« 
all the taxes thereon, which Stiles agreed to accept. Qn support of a 

That StUes being then in a bad state of health at Tooting, Jackson, in bill for specific 
September, in that year, went thither, and it having been mentioned by performance] 
Stiles and Jackson, in the presence of witnesses, that Stiles was to receive ^ ^"l^Il^"* 
80 guineas a year, for the premises, dear of all taxes, Jackson drew up a before and at 
memorandum in his own hand-writing, in which (afler the usual intro- the time of 
ductory words) were the following, Mr. William Stiles doth agree to let signing an 
and grant a lease for 21 years, to be reckoned from Michaelmas, 1791, •greonent for • 
of (the premises) on the aforesaid William Jackson's paying to the afore" -^^t^JlrtlM 
said William Stiles 84/. per annum, as follows (that is to say) 21 /. for JJJuties was ap- 
every quarter, and the said William Jackson doth agree to pay the said parent from 
William Stiles, his heirs, executors, and administrators, Uie aforesaid the memo- 
sum of 84/./7cr annum, to be paid quarterly as aforesaid,*' which agree- randum, though 
ment was signed by Stiles and Jackson, and attested by Nathaniel Seager, ^^^^^^ 
who was a witness in the cause. That before any rent became due, J^^ ^ H^ 
Jackson wrote to Stiles's attorney, in order that a proper lease might be words' ** dear 
prepared of the premises, but the same was omitted to be done, and of all taxes" 
upon the 21st of November following, and before any lease was prepared, (which was the 
Stiles died, having made his will, whereby he gave the premises (int. aL) P'^P ^^^ ^^ 
to Mr. Thomas Whitehead, who in February, 1792, agreed with tJie ^^ omitted io 
plaintiff for the purchase thereof, and the same were properly conveyed thememo- 
to the plaintiff. randum. (1) 

(1) See Lord Imham ▼. Ould, anlea, 1 ▼ol.92.. Lord Portmore ▼. Morrit, 2 vol. 219., 
Mare v. Sheanvood, 3 vol. 168., Jordan v. Sawkinf, ibid* 388. to"390., and the Editor's 
notes to each case. It is clearly established that although a defendant may resist the 
performance of an agreement upon a parol ▼ariation in a written contract ( IFoottam v. 
Heamj 7 Ves. 211.), and may even have a decree for a specific execution of the articles 
thus varied {Fife v. Ctaytont 13 Ves. 546., and Gwynne v. jMhbridge, 14 Ves. 585, &c.), 
o jtlainiiff' cannot have a decree for the perfonnance of the agreement thus varied. 
WooUam v. Heam {ubi suj)r^), &c. Parol evidence is, therefore, admissible to explain 
the subject matter of an agreement, but not to vary its terms. See the preceding 
references, jmssim, and Ojplvie v. Fofjambc, 3 Madd. liep. 55f &c., 63. et sctj, , with the 
cobCi there referred to. 

That 
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I794* That the plaintifF was- at the time of the conveyance to him acquainted 

^■■^^■■^ with the verbal and written agreement between Stiles and Jackson, 

Rich That Whitth€(ui having given notice to Jackson^ that the future renti 

against would be payable to the plaintiffs ; he obtained from [•] Jackson^ a cc^y 

r ♦?^*l ^*^® written agreement, from whence the plaintiflP's attorney prepared 

L old J 1^ lease, containing the usual covenants, with a reservation of rent, at 84/. 

a-year, cUar qfau taxes whatever, which was sent to Jackson, 

It appeared by the answer, that Jackson refused this lease, and 
caused a lease to be drawn on the terms of paying 84/. per annum 
without the words clear of taxes, which was also refused by the 
plaintiffs. 

It was stated in the bill, and admitted by the answer, that about the 
29th Mai/f Jackson died intestate, and that the defendiants had admi- 
nistered to him. 

The plaintiff stated by his bill, but it was neither admitted nor denied 
by the answer, that tne plainti£P had tendered to the defendant the 
lease, with the reservation of a clear rent, which she had refused, on 
which account the bill prayed a specific performance of the verbal agree- 
ment, and that a lease might be preparea and executed, reserving a rent 
of 84/. clear of all taxes, and an injunction to restrain the under men- 
tioned articles. 

The defendant by her answer said, she was not present at any of the 
conversations, but that she had frequently heard IVilliam Jackson in his 
iife-time say, that it never was understood that he should pay the land- 
tax, that it was not an hasty transaction, but that the agreement was 
left with Stiles for a day or two for his perusal, and that he had returned 
it with a note, with an immaterial addition, which was made to it. And 
that she did not believe that Stiles would have raised such dispute had 
Jackson survived. 

The answer then stated (which had also been mentioned in the bill) 
that the defendant having paid 16/. 8d, for land-tax, brought an action 
in the Court of Common Pleas for the recovery thereof; the plaintiff 
having refused to deduct the same in the payment of the rent ; and the 
cause being tried at Guildhall^ before the present Lord* Chancellor, 
then Lord Chief Justice of the Common Pleas, the defendant offered 
parol evidence in his defence, in contradiction to the written iigree- 
ment, but his Lordship was pleased to reject such evidence, and 
directed a verdict to be given for the defendant (then plaintiff) for 
[ *516 ] 16/. %d. [*] with costs, with liberty to the plaintiff (defendant at law) to 
move the Court to impeach the same, if he should be so advised, and 
that upon an application of the plaintiff to the Court of Common Pleas, 
the Court approved the verdict, and refused a rule to shew cause why the 
same should not be set aside. 

The common injunction had been granted in this cause, and upon 
a motion to discharge the same, Lord Chancellor refused so to do, and 
said he would permit the cause to go on to another hearing. 

And the cause now coming on to be heard, 

Mr. Mansfield and Mr. Abbot for the plaintiff, contended that the 
plaintifl^ had a right to be relieved, upon proving the parol agreement, 
unless there was any rule in this court to prevent the reading parol 
evidence, to shew what was the intention of the parties (the evidence 
was read by way of stating it, and the verbal agreement proved from 
the conversations before, and at the time of executing the written 
agreement, was stated in the plaintiff^s bill.) Thev then insisted that 
the parol evidence was admissible in this case, on the ground either of 
mistake or fraud. That Lord Hardwicke, in the case of Jojfnes ▼. 
Statham, 3 Atk. 388., had admitted parol evidence to connect an 
agreement upon this very subject. — That was a case in point, except an 

to 
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to the state of the parties, which was the reverse. But that the 1794* * 

distinction which prevailed with respect to the party being plaintiff or v n^^ ■■/ 

defendant had been over-ruled. If in an agreement for the purchase Rich 

of an estate, there was an omission, the court will admit evidence to against 

add to, alter, or even to contradict a written agreement of it, if it be Jackmii. 

to make it conformable to the intent of the parties. In Filmer v. Goit^ 

7 Brown's P. Ca. 70. It was admitted as to the consideration of a deed. 

That case is stated at large, and confirmed in The King v. Scammonden^ 

3 Term. Rep. 474. Lord Thurlotv in Lord Imhatn v. CkUdf (ante^ 

vol. i. p. 92.) laid down the rule of admissibility of parol evidence te 

be, that where the agreement had been varied by mistake or frauds 

evidence was admissible to correct it : parol evidence was read on that 

principle, in Legal v. Milner, 2 Vesey, 299, and in Pitcaim v. Oghoume^ 

2 Vesey, 876, which was a very strong case. So in Baker v. Payne^ 

1 Vesey, 456. This case is upon an executory agreement to be 

executed by the Court. 

[♦] Mr. Solicitor General and Mr. Simeon for the defendant, con- [ *517 ] 
tended, that it would be dangerous to admit parol evidence, which like ^ 

this, went to contradict the written agreement. The action brought in 
the Court of Conunon Pleas, was an action of money had and received^ 
a form of action which admitted every sort of evidence which is admis* 
sible in a court of equity ; yet his Lordship refused this very evidence 
there, and the Court of Common Pleas were of the same opinion. In 
all the cases cited, the evidence was to confirm the deed, not to con- 
tradict it. This was the case of Filmer v. GoH ; it was to shew that a 
deed which bore on its face to be for consideration of love and affection^ 
had also a valuable consideration ; it went in support of the deed. So 
in The King v. Scammonden, it was to affirm the demand. In Legal 
V. Miller, tne evidence was to shew the Court what the a^eement was^ 
not to carry it into execution. There the Court disnussed the bilh 
Pitcaime v. Ogboume, went quite on a different ground. The decision 
was not at all upon this point. In Walker v. Walker, cited there (and 
reported 2 Atk. 98,) the evidence was not to contradict the written 
agreement. The principle is, that where there is a written agreement 
between parties, it shall not be permitted to contradict it by parol 
evidence. Here the written agreement is for a lease at a given rent^ 
the legal consequence of that agreement is, that the land-tax would 
be deducted ; then it is to contradict the legal effect of the agreements 
In Lord Imham v. Child, Lord ThurUyao said he admitted the evidence 
to be read, because he thought it might bring out a new case of equity* 
It ought to be evident in such a case as this, that Stiles understood the 
words> that the tenant was to pay the land-tax. The evidence does iiQlt 
shew that ; in a bill for performance of a specific agreement, the Court 
will not do it with a variation. Here the plaintiff is not the party at 
first contracting, but a person purchasing from a devisee, with notice uf 
the contract. 

Mr. Mansfield in reply — The statute of Frauds does not apply in this 
case, as the lessee's interest will be the same, and it is only that the 
land-tax should not be deducted, Jomes v. Siaiham is in point. 

This day {February 26th) Lord Cnancdlor gave judgment to the fol- 
lowing effect; (2) 

[*] From the evidence, believing the witnesses to speak truth, it is [ *^IS 3 
impossible to mistake the meaning of the parties to be exactly what 
Mr. Mansfield has stated, that the rent to be paid was meant to be a 
clear rent; but the parties had concluded the matter by a written 

(2) There is a ^ery full and rduable report of this judgment as communicated t0 
Mr. Vesey, by Lord Eldon C., and probably t^en by his Xx)rdship, in the note to 
6 Vcs. 33'U et scq. Quod vidc» 

agreement, 
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' 1794. agte^mient, which was, that a lease should be granted for ti^enty-on^ 
-J, ^^-^ years, at a rent of 80 guineas a-year, and the tenant paying his 20 
Rich guineas a quarter, including in it nis land-tax receipt. It can only be 

against according to the sense the law puts upon it. 

Jackson. The party died before the payment of any rent, so that the whole 

matter remains upon the agreement. 

The Court of Common Pleas rejected the parol evidence very 
properly. 

I am satisfied that there is no difference in the case in equity, 
were the party only comes for a more formal execution of the agree- 
ment; 

I looked into all the cases : I cannot find that the Court has ever 
taken upon itself, to add to the form of the agreement ; that in repeated 
instances, the Court has refused to do so, though it has been insisted, 
that the parol evidence of the adverse party has shewn the written agree- 
ment to be against conscience. 

Joyne$ v. Statham, (3) was a case of that sort, the parol evidence on 
the part of the defendant, shewed the plaintiff had taken an unfair 
advantage, and it was his, (defendant's) understanding that he was to 
receive a clear rent. Lord Hardmicke admitted the evidence to be 
read to rebut the equity. Mr. Atkins* note is very long, I looked at 
Lord Hardxuicke's own note, which is very short. (3) He mentions 
Walker v. Walker^ as cited, and very little of the argument or evidence. 
It then says, '' Decree a specific performance on the terms of the 
** answer, the plaintiff submitting to this rather than to have his bill dis- 
missed." His intention was therefore to dismiss the bill, but he gave 
the plaintiff this option. Walker v. Walker (4) proceeded exactly on the 
same ground where the second surrender was to be the consideratioo of 
the first. The cases cited were those in Vernon, where the act promised 
to be done -on one part, raises the consideration, without wtiich the 

Earty would not have done that which he did. The objection was taken, 
*] that it was to add to an agreement. Lord Hardwicke said no* it was 
to rebut an equity. Legal v. Miller is a little different in circumstances 
from this, but proceeds on the same ground : Pitcaime v. Ogboume is 
not like ibis, the objection there ought to have been to the relevancy, 
not the competence, of the evidence. It was evidence of a private and 
fraudulent agreement, and the bill dismissed on that ground. In Baker 
T. Paynty the evidence was very properly admitted, and the agreement 
was corrected by original minutes, throueh the medium of parol evi- 
dence, of the custom of the trade. In Fumer v. Goit, the evidence was 
not to contradict the deed, but to shew the deed was obtained by fraud. 
lite King v. Scammonden was properly determined. Brodie v. St. Paul 
b but shghtly mentioned in the report. — These are the cases. — The 
hardness of the case under special circumstances may induce the Court 
to refuse decreeing a performance, or to leave it to the plaintiff's 
remedy at law, buS it is quite impossible to admit the rule of law to be 
broke in upon, and that requires, that nothing should be added to the 
written agreement, unless m cases where there is a clear subsequent 
and independent agreement, var3ring the former, but not where it is of 
matter passing at the same time with the written agreement. The evi- 
dence offered here, which I permitted to be read, but which I ought 
not to have admitted, is all of matter passing at the same time with 
the written agreement, therefore I must dismiss the bill, but I will do 
•o without costs. 

(3) See more fully, 6 Ves. 335. note ; and also per Lord Eldon C, upon this case, in 
M. Toumshend v. Stangroom, 6 Ves. 355, 356, 337, 338. Et vide Woallam f . Iloir*. 
7 Ves. 211. et scq, 

(4) Vide 6 Ves. 335, note, ut ubi tw/wo. 
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521 Cases Argued and Determined 

1794.. 

r #^22 1 [•] FoRDER agahist Wade. 

^^sih^"** (Reg. Lib. 1793. A. fol. 869.) 

Marik. 

A widow shall 'T^HE plaintiff by her bill stated, that John Wade the elder, heretofore 

not hare free i of St. Faith com. Southton, her late father, was at the time of his 

bench of tniit death seised in fee-simple of a copyhold estate, in the nature o€ Borough 

^wvhoUUD— English, held of the manor of Mordeuy according to the custom of tac 

Tbe entry of ^^ maaor, to which he had been admitted the 22d of December^ 1718, 

the widow as and had surrendered the same to the use of his will, by which, bearing 

guardian to the date 26th February^ 1735, he devised the said copyhold, with other 

son does not freehold, copyhold, and leasehold estates to trustees, (who are all since 

ha^nff'sudi a dead) in trust, out of the rents and profits, and by sale of his stock in 

sebm as to husbandry, 8fc. to pay an annuity to his daughter Elizabeth^ since de* 

eon^ey title to ceased, and also to pay 400^. each, to his dree daughters Joan and 

his customary Mary, also since deceased, and the plaintiff at twenty-one, and upon 

heir. — In a trust, when his son IViUiam should attain twenty-one, to raise and pay 



^acoounTof ^^' ®^ch, to his said three daughters, and afler pa3rment thereof,^ to 

rente and convey all the remaining estates to his two sons John and William Wadty 

profite directed in fee. 
only from the The testator died without revoking or altering his will, leayine two 

tr "i?^ ?I? »o°8 and ^our daughters, John and William Wade, Elizabeth, Uarht, 
being filed. (S) j^^^ ^^^^ ^^^ ^^^^ ^^^ ^^ plaintiff. 

William Wade, who with his brother Johii Wade, was entitled under 
the will to have the estate surrendered to them, died after the deatk 
of his father, an infant under the age of twenty-one, leaving issue one 
child, who also died an infant under twenty-one, and without issue, by 
which John Wade became entitled by survivorship, to have the estate 
conveyed to him. 

John entered on the copyhold and other estates, and continued pos- 
sessed of the same till the time of his death, but the same was not sur- 
rendered to him, nor was he ever admitted to the same notwithstanding 
which he surrendered his equitable interest therehi, to the use of Franm 
Shipman, as a security by way of mortgage, with other estates, for the 
sum of 1250^. and interest, leaving Martha Wade, his widow, and Robert 
Wade, his only son by the said Martha Wade his second wife, an infant, 
his customary heir ; and the said Martha as guardian to the said Robert 
[ *52Q J Wade, entered into the said copyhold^ and [*] continued in possession 
thereof till the death of Robert, which happened 14th January, 1770, 
when he died an infant and without issue, leaving no brothers or sisters 
of the whole blood, but leaving three brothers of the half blood, John, 
Thomas, and Richard, the sons of his father, John Wade, by Mar^ 
Maggot his first wife, and leaving the plaintiff, his aunt and youngest 
kinswoman of the whole blood, i^ho as such, claimed to be customary 
heir, by the -custom of said manor, there being no uncle or the issue m 
an uncle of the said Robert Wade, living at his death, and by the custom 
of this manor, established by a decree ai this Court, the copyholds m 
this manor descend in the nature of the tenure of Borough English, not 
only to the youngest son or youngest daughter, but also for default of 
brother or sister to the next yodngest kinsman or kinswoman of the 
whole blood, of the customary tenant in possession, how far soever re- 
mote. The said Robert Waae having no issue, or brother or sister of 

(1) See 1 Roper on Baron & Feme, 519. So, she is not dowable of an ccpakj flf 
redemption. Vide Dixon v. SavilCf antea, I vol. 325. 

(2) See Hercy ▼. Ballard, aniea, 468, &c. 

9 the 
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the whole blood, the plaintiflP was youngest kinswoman of the whole 1794*.' 
blood to the said Robert, having been at the time of his death, in pos- 
session, by his mother, his guardian, by the custom. 

The bill further stated, that the plaintiff being ignorant of such her 
right, upon the decease of the said Roberty Richard Wadcy his youngest 
brother entered on the copyhold estate, and received the rents and pro- 
fits till his death in 17879 leaving John his youngest son and heir, by tlie 
custom, but by his will (having surrendered the same) he deviscfa the 
said copyhold estate to his wife, until his eldest son Richard should 
attain his age of twenty-one, and then to him in fee, subject to charges 
for his wife and daughter, and for a child of which his wife was then 
enceint, who was afterwards bom, and christened John. 

Elizabeth proved the will of the said Richard Wade, her husband, and 
entered on the copyhold estate, and claims title thereto as guardian to 
her son Richard, or her son Johi, and has since intermarried with the 
co-defendant James Slade. 

The bill among other charges, charged, that the defendant Martha^ 
the second wife of John Slade, had no title to free bench, the said John 
Slade never having been admitted^ and therefore having only an equit- 
able estate. 

[♦] The bill prayed an account of rents and profits from the death [ *523 ] 
of Robert, and that the heir of the surviving trustee in the will of the 
testator John Wade, might surrender to the plfuntiff, in order that she 
might be admitted, and that possession of the same might be delivered 
to her. 

The answers admitted the facts, but controverted the plaintiff's title, 
and the defendant Martha the widow admitted that upon the death of 
her husband she claimed her free bench, and that the steward of the 
manor informing her that she was not entitled to it on account of her 
husband being only equitably seised, she had discontinued her claim 
and entered as guardian to her son. 
The evidence established the custom. 
Mr. Solicitor General and Mr. Alexander for the plaintiff. 
The only question is, whether the plaintiff as youngest aunt is heir 
by the custom to Robert Wade — That is, whether the descent is to be 
taken from Robert or John. Martha the widow of John entered after 
his decease as guardian to Robert, so that by her entry he was seised. 
They insist that her entry was in her own right as upon her free 
bench. 

The custom of the manor is proved by a decree in the time of King 
William, to be Borough Englisti to the youngest son or daughter, and 
in the same manner as to the most remote relation so that the youngest 
will, always take in preference to the elder. 

The only question then will be as to the widow's title to free 
bench. 

They will contend on the other side, that notwithstanding the legal 
estate was out in trustees, the widow was entitled to free bench, and to 
prove this they cite Otvoay v. Hudson, 2 Vern. 583., but that case did 
not call for a decision of that point. The foundation of the decree 
there, was the obstinacy of the trustee. This is not the first time this 
' observation has been made on that case. It was made by the Lord 
Chancellor in Chaplin v. Chaplin, 3 Wms. 229., where Lady Chaplin 
was declared not to be dowable of a trust estate. Lord Hardwicke 
determined the same [•] point in Godwin v. Winsmore, 2 Atk. 526- 
A distinction was indeed attempted in Banks v. Sutton, 2 P. Wms. 700., 
but that was over-ruled in the Attomei/ General v. Scott, Forrester, 138., 
and has been confirmed in Dixon v. Savile^ (ante, vol. i. p. 326.) where 
it was held there could be no title to dow^r, when the -husband was not 
Vol. IV. B b seised 
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1794. seised of a legal estate, and there is no distinction with re8[>ect to free 

*^ \ 11 ^ bench. It may be objected that Robert never was admitted, but admis- 

FoKDER. sion is not necessary to create a seisin, and convey title. The mere 

of^ainu possession of a guardian in behalf of an infant is sufficient to transmit 

Waoi. ^g ^^^ ^ lilg iieir^ Qr ^ the sister of the whole blood being pouesm 

Jratris^ Moore, 125. So the possession of the mother here m behalf 

of the son will cause the descent to be from the son. Vaughan r. Atldiu^ 

5 Burr. 2764., shews admittance is not necessary ; free bench is a legal 

estate as well as dower : then by analogy to the casesi as to dower, it 

cannot be of a trust estate. 

Mr. Mansfield and Mr. King for the defendant. 

The question is, whether the plaintiff can clAim as heir at law to 
Robert, though he left a brother of the whole blood (3), that is, whether 
there was such a seisin in Robert as to transmit the title from hhn. — As 
to the question of free bench, if John had been entitled to a legal estate, 
Martha would have been clearly entitled to her free bench* In the 
cases of dower, the title of the widow does not take any thing out of the 
heir till the dower is assigned ; but the land descends in the mean-time 
to the heir ; but when a woman is entitled to free bench, she is entitled 
immediately upon the death of the husband, and it interrupts the estate 
of the heir : her title prevents his possession : that is the dUstinction be- 
tween dower and free bench. — Robert ought to have been in, as heir, 
and there ought to have been no intervening estate between the ancestor 
and him in order to transmit the title. — John was undoubtedly under- 
stood to have the legal estate, otherwise he could not have surrendered 
to the mortgagee. But suppose his title to be merely equitable, cases 
have decided, that the wife of a tenant in equity has a right to free 
bench. The case of Ottoay v. Hudson went upon its having been so 
decided. In Banks v. Sutton^ Sir Joseph JekyU lays that down to be 
law. — There is such a distinction between dower and free bendi, and 
[ *525 3 [^] it turns on this, that at common law a Mrife was not to be endowed 
of an use in cop^^holds, there is no such thins as an use* therefore the 
ground upon which she should not be endowed, fails. The reason, would 
rather apply to a man, that he should not be tenant by the curtesy of 
the wife's trust estate, because he can get in the legal estate of his wife, 
which a woman sub potestate viri cannot of the husband's equity* — The 
rule as to a woman's not having dower of a trust, is a hanh rule, and 
ought not to be extended to copyholds. -» Then if the woman was en- 
titled to an equitable estate, in whatever character she entered, it wiD 
be the same thing to those who claim afler her. Her permisaion of the 
son's taking the profits would not give him such a seisin, as to vary the 
. descent. In Htnton v. Hinton^ 2 Ves. 681., it was held that the hus- 
band having contracted to sell the copyhold, defeated the widow's rigbt 
to free bench. If his contract can defeat her title, ought i^e not to 
have the free bench where he has an equity ? Then there was no 
seisin in Robert on account of the intervening estate in MartkOf ^ho 
was prevented from entering in that character, only by the (pinion of 
the steward. It is too late now to contend that a possessio Jratris would 
not appl^ to this kind of property. If the Court should be of a difiereot 
opinion m so doubtful a case, it will not direct the account of the rents 
and profits further back than the filing of the bill. 

Lord Chancellor gave judgment to the following effect. 

The claim made here by the plaintiff, is upon a legal ririit clearly 
established. The custom is^ proved specific^y m favor of the half4>lood. 
As to seisin on the death of the ancestor, entry of the heir is alwaj* 
congeable, it can never be tortious. The heir can never be a disseisor. 

(5) Seepedigre«w . . 

i^Tbe 
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— The defendant could only claim as heir to John^ excluding Robert^ 
but John left Robert his heir. Then John was not last seised, but Robert f 
and the plaintiff is heir to Robert. Then to consider it as die case of a 
copyhola, the widow was not entitled to enter till she had paid her fine 
and been admitted ; admission only makes her title, and in this case till 
admitted, non constat whether she would be admitted. Even a dowress, 
who has not entered, need not be named in a recovery. Then this is a 
trust estate ; the case in Vernon is no authority. If I am right that the 
free bench would not exclude the heir's seisin, it would be immaterial 
whether the widow was [♦] entitled to free bench or not. About the time 
of that decision, the Courts were fluctuating upon the wife's right to 
dower in equitable estates. But the case in Atkyns shows it is now de- 
termined, that it cannot be out of a trust estate ; to determine otherwise 
would be to raise an anomaly upon an anomaly. 

Decree an account from the time of filing tne bill. (4) 

(4) The Court decreed the defendant Wadct the trustee, to procure himself to be ad- 
mitted to the copyhold estate in question, and that he should then surrender the same to 
the plaintiff at the plaintiff's expence. He was ordered to deliver up possession of tlie 
copyhold premises to the plaintiff, and to account ut supra. R. L. 
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TTie Attorney General against Williams and Others. 

(Reg. Lib. 1793. A. fol. 434.) 

ff^LLIAM DAVIS made his will dated 8th of August, 1788, and 
thereby bequeathed 2800/. 3 per cent, reduced annuities then 
standing in his name, to the defendant* in trust, to permit the same to 
stand for ever in his name, if that could be done, otherwise to be trans- 
ferred into the names of the trustees, for the use of his son for life, and 
of the children of his son, and if his son should die without leaving any 
issue, then he ordered the dividends and proceeds to be paid and applied 
ybr and totoards establishing a school in the parish of Bettews com. Com* 
xvall. And as to the said school, the same should be for instructing, 
gratis, all the poor children of said parish, and should be under the 
management of the ministers, churchwardens and overseers of the 
parish, and other persons for the time being, and gave particular instruc- 
tions for the choice and removal of the master of the school. 

Thomas Davis f the son, being dead, without leaving anv issue, the 
Attorney General, at the relation of the minister and churchwardens of 
the parish, filed the present bill, praying for the application of the trust 
funcb to the charitable purposes. 

The only question was, whether this was within the statute of Mort- 
main. 

Mr. Solicitor General for the defendant, insisted that under the statute 
of Mortmain, whatever went directly or indirectly to the purchase of 
lands for a charity was void. That Lord Hardwicke, in the case before 
him, might have decided otherwise, but that [*] the succeeding chan- 
cellors. Lord Northingtony Lord Camden, and Lord Thurloxv, had leant 
very much the other way, and that here the dividends being to be 
applied toward establishing a school : that could not be executed without 
obtaining an interest in lands, and building a school-house. 

(1) See the Editor's note to Attorney General v. Nash, antea, 3 vol 588., where this 
case is classed, and. referred to, with others. 

B b 2 But 
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The gift of 
personalty to 
eUablish a 
school, good, 
notwithstand- 
ing the Stat, of 
Mortmain. (1) 
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But Lord Chancellor thought that under this disposition he could not 
have directed any part to be applied to the purchase of land or building, 
that the master might teach in his own house, or in the church, and 
therefore ordered a scheme to be laid before the Master, which should 
not include the application of any part of the dividends to the purchase 
or renting land. (2) 

(2) HiH Lordship made a declaration accordingly. R. L- 455. // team nn^dar, 
bowcTcr, that the decree should jnevent the trttsteesjrom renting land. 



Lincoln $ Inn 
HaU, 13th, 
ISth, 14th 
March* 

In an executory 
trust to be 
effected by the 
Court, it is 
suffident, if it 
can satisfy 
itMlf of the 
testator's 
intention .to 
carry it into 
execution, 
therefore where 
testator gave 
his real estate 
in ^. to a de- 
visee in strict 
settlement and 
ordered other 
estates to be 
sold and con- 
verted into 
personalty, and 
the produce 
with the residue 
of his property, 
to be laid out 
in lands in A, 
contiguous, and 
convenient to 
his estate in A, 
and by strong 
expressions 
(though with- 
out direct 
words) shewed 
he intended it 
to i)e to the 
same uses, it 
was decreed so 
to be. 

[ •SSS ] 



Browne and Another against De Laet and Others* 

(Reg. Lib, 1793. A* fol. 6.50. b. ; entered Brotvne v. Casamajor,) 

QHARLES DE LAET of Potterils com. Hereford, Esquire, seised of 
real estates in the counties of Hertfordy Middlesex^ Oxford^ and 
Yorhy and elsewhere, made his last will, bearing date 18th M(sy, 
1792, duly executed and attested, and thereby gave all his raanorsi 
messuages, farms, lands, tenements, and hereditaments, as well freehold 
as copyhold, in the counties of Herts and Middlesex^ or elsewhere, in the 
kingdom of GreaX Britain^ unto Justinian Casamajor^ of Cannons com, 
Hertford^ Esq. for life, remainder to trustees to preserve contingent 
remainders, remainder to William Charles Casamajor ^ the third son of the 
said Justinian Casamajor for life, remainder to trustees to preserve, S^c* 
remainder to his first and other sons in tail male, with several remainders 
over, with an ultimate remainder to the said Justinian Casamajor and 
Humphry Sibthorp, in fee. 

And he gave and devised to the plaintiffs, and the defendant Vernon, 
his freehold and copyhold estate at Clifton com, Oxon^ in trust, to sell 
for the purposes aftermentioned. So that the monies to arise from the 
same might become part of his personal estate, and he directed that an 
offer should be made of the same to Robert Hucks, Esq. for whose con- 
venience he bought the same, and if he declined it, that the same should 
be offered to every part of his family, and if they declined it, that it 
should [*] be sold for the best price that could be got for it. And as to 
the estate in Yorkshire^ which then owed him nearly 30,000/. he had 
considered himself a trustee, if any benefit could arise, for Bacon Franky 
Esq. he therefore empowered his trustees to accept from him the sum of 
IGCK)/. and to convey to him the said estate, and he charged the said 
estate with certain annuities and legacies, and after taking notice that 
th^Jlrst taker of his Herts and Middlesex estates, would be m the posses- 
sion of his mansion-house, he did therefore give to suchjirst takery all his 
plate, books, and household furniture, S^c, which should be about his 
mansion-house at Potterils, and directed that such first- taker should 
subscribe an inventory thereof, in order that the same might be enjoyed 
by the said Justinian Casamajor (and the remainder-man) as heir-looms, 
with the said mansion-house. And he gave to such first-taker, all hb 
Coaches, horses, and various other things, trusting and believing that 
such person would permit those articles to go in as good plight and 
quality to the person next in succession at the time of his death, and all 
the rest, residue and remainder of his real and personal estate not before 
disposed of, except his estates so devised in the counties of Herts and 
Middlesex, he charged the same with a variety of pecuniary legacies, 
and particularly with 1000/. to the defendant Vernon to pay the costs ot' 

11 prorii^ 
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proTing his wtll in the Commons, and other expences, but not in Chan- 1794. 
eery, but if it should be necessary to prove the said will in the Court of ^ ,-^ , ' 
Chancery, then he appropriated a further sum of n^ney, not exceeding Browns 
300/. for that purpose, and he charged his said residue with a further af^rtinst 
sum of 300/. which he gave to the defendant Vernon^ to be laid out upon ^^ ^^"' 
such securities as he should think fit, the interest to accumulate, that in 
case the account of the residue of his real and personal estate might at 
any time, by reason of infancy, or any other cause, be necessary to be 
passed through the Court of Chancery, said sum of 300/. and the accu- 
mulated interest thereof might defVay the expence of such suit ; if it 
should not, the person in possession for the time being und^r the limit' 
ations in his toUl, should aefray the same, but if the account should b^ 
liquidated, and every thing settled during the life of the^r^^-^a^er, then 
he gave the said 300/. to the said defendant Vernon^ and after payment 
of the said legacies, he gave, devised and bequeathed all the money that 
should be lefl, unto the plaintiffs and the said defendant Vernon^ in trust, 
that they should, as soon as conveniently might be after his decease, 
[*] with the consent and approbation of the person toho,Jbr the time being [ •529 ] 
should by virtue of the limitations therein before contained, be in the actual 
j)ossession of his real estates, such consent to be in writing under his hand 
and seal, lay out and invest said residue in one or more purchase or 
purchases of freehold manors, lands, tenements, and hereditaments in the 
counties of Hertford and Middlesex, lying contiguous to his estates already 
there. And he did direct, that in laying out and investing the same in 
the smd purchase of lands, his said trustees should invest the same in 
such purctiases, in the said counties of Herts and Middlesex, as were near 
and convenient, and as contiguous as might be to those estates that were 
limited as aforesaid in strict settlement, and that they did not invest the 
same in the purchase of any mansion-house or other hoitses^ or inns, or 
publlck-houses, or that they purchased more than one^fifth copyhold, 
and that such purchase or purchases should be mad^ with the consent of 
the person or persons, who for the time being should be in possession of 
his said several estates, by virtue of the limitations in that nis will, and 
after taking notice that he had not made any tenant for life, without im- 
peachment of waste, his will and meaning was, that every taker as he 
should come into possession, might take such timber as he should want 
for necessary repairs, but that proper care be taken that a succession be 
provided, and that the ornamental timber which he had carefully pre- 
served and planted, might be preserved. And his will further was, that 
when by death or otherwise his said trustees should be reduced to one, 
before the whole trust-money should be laid out and invested in such 
purchase as aforesaid, then the surviving trustee should with the consent 
of the person or persons, who for the time being should be in possession 
of his real estates, under the limitations aforesaid, nominate and appoint 
one or more trustee or trustees to act with him in the premises, and 
should assign the several securities on which the trust money should be 
so invested unto such trustee or trustees ; and the testator appointed the 
plaintiffs and the defendant Vernon, executors of his will. 

The testator afterwards made three codicils, by the first of which, of 
same date with the will, he only gave an additional legacy ; by the second, 
also bearing even date with the will, and which was attested by three 
witnesses, he directed that, after the death of certain annuitants, to 
whom he gave annuities, payable out of his real estate by the first taker, 
and which he charged upon [*] every person who should come into [ «530 ] 
possession of his Herts and Middlesex estates, and he recommended the 
first-taker, and every subsequent one, to place out 100/. a-year to de- 
fray the necessary expence of repairs, and to make up any deficiency 
in the 1000/. and 300/. given to the said defendant, Vernon^ for' costs, 

B b 3 ^c. 
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1794. ^c, and to unload so much of the residue as five or six years of such 
V —v — / saving would do; and, by the third of such codicils, he gave a legacy 
Browne to the wife of Justinian Casamajor, for her sole and separate use. 
agamst The tcstator enclosed with the said will a letter, or testamentanr 

Dj£ Lait. paper, directed for the plaintiff and defendant Vernon^ in which he said, 
, '* the residue of my personal estate I have directed to be laid out to 
" encrease the little land I have in Hetifordsliire,*' and further on, 
*< my obligations to the Jirst takers Justinian Casamajor^ are so many 
'^ and great, many years ago, when I wanted assistance^ that gratitude 
<< held tlie first call upon me, then to him and his family ; the world 
<' have no occasion to be informed what the residue of the personal 
** may be, so loaded as it must be, and therefore it is needless to 
<< publish it, or to let any one know it, but those who are to see to- 
. << wards its application properly." And the said letter contained a list 
of his debts, and a state of the funds he wished to be applied in pay- 
ment thereof, and a list of his legacies. 

The testator died 20th June^ 1792, without revoking or altering his 
will, save by the codicils ; and, soon afber his death, the plaintiff and 
defendant Vernon proved the said will, codicils, testamentary paper, 
and list of legacies. 

The plaintiffs and defendan't Vernon also found a paper of calculatioD, 
by which it appeared, tliat the surplus of the testator's personal estate 
would amount to 30,000/. and upwards, but such paper not being of s 
testamentary nature, they did not prove the same. 

The plaintifis and defendant Vernon entered upon the Oxfordshire 
estate, and took possession of the personal estate, and paid several of 
the debts, (the testator having liquidated the account with Boom 
Frank, by dividing the copyhold estate between them, and the plaintifi 
[ *531 ] and defendant Vernon have contracted for the [*] sale of that estate,) 
and questions arising about the disposal of the residue, the plaintifi 
filed the present bill against the defendants Vernon^ and the heir at law, 
and personal representative of the testator, and other necessary parties, 
stating the will, codicils, and testamentary paper, and the claims of the 
severd parties ; that the Casamajors^ wad others entitled to the Herts 
and Middlesex estates, claimed to be entitled to have the residue laid 
out in lands, to be settled to the same uses with the Herts and Middle' 
sex estates ; that the defendant Peter De Laet claimed to have the same 
laid out, and the land to be purchased conveyed to him as heir-at-law of 
the testator ; and that the defendant Mart/ Ann De Laet claimed to have 
the estate at Clifton sold, and the money to arise therefrom, with the 
residue of the personal estate, paid to her as personal representative of 
the testator, and prayed that the will and codicils might oe established, 
and the trusts thereof performed and carried into execution, under the 
direction of the Court, and for the proper accounts. 

Tlie defendants, by their answers, admitted the facts,^ and staled 
their respective claims as above stated. 

Mr. Hardinge and Mr. Abbot, for the plainti&, stated the will, codi* 
cils, and testamentary papers, and the claims of the other defendants, 
and said their clients were mere trustees coming for the direction of the 
Court. 

Mr. Attorney General, Mr. Solicitor General, and Mr. RiAardSf for 
Mr. Casamajor and the other defendants, who have remainders in the 
Herts and Middlesex estates. 

There are three claimants, — the heir-at*Iaw, the next of kin, and 
the Casamajors, It is clear the next of kin were meant to be excluded, 
for the testator has ordered the personal estate to be converted into 
real. Then, as to the heir-at-law, he must contend that it is to be laid 
out in land, and he must claim under the will ; not as a resulting trust, 

for, 
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for, as there was no aeisin in the ancestor, but it was personalty at the 1794. 
death, the resulting trust, if any, must be for the next of kin. This ^ — ^ ^ ^ : 
point decided in Arnold v. Chapman^ 1 Ves. 108. Dockray v. Dockraj/y Brownb 
1 Bro. P. C. SU* He takes as a purchaser, not as heir. But the against 
words are inconsistent with the estate going to the heir. The intention ^ Last-. 
[* j is manifest who was to take. The testator positively uses the term [ *5S2 2 
" the first taker." The first taker of what? Manifestly of the Heri" 
Jbrdshire estate. It is impossible to read the will without seeing clearly 
what his intention was, that the estates to be here devised were to go 
the same way as his Hertfordshire and Middlesex estates. The case of 
Ackroyd v. i^mithson^ antea, vol. i. p. 503. shews that a constructioa 
may be raised from indirect words, where the intent is so clear that 
there can be no other interpretation. Here the testator clearly thought 
the disposition of the money might be in an infant, and has provided 
for it. His expression shews that he thought he liad so disposed of the 
estate to be purchased, as to have pointed out a first-taker. All the 
clauses point out the same ; it is impossible that he should mean the first-^ 
taker of the Hertfordshire estate should defray the costs of the first* 
taker of the estate to be purchased, unless they were the same person. 
The estates to be purchased are to be contiguous and convenient for 
the other estate ; for what purpose, unless the same person was to take 
them ? The words of the codicil are strong to the same purpose : and 
the paper is conclusive ; the money is to be laid out to encreasc the 
land in Hertfordshire ; and he mentions his obligation to the Casamajor 
family. There is also an implication to be drawn firom the whole, that 
the Casamajors were to take. ' 

Mr. Mansfield and Mr. Cox for the heir-at-law. The testamentary 
paper, on which the principal reliance has been had, is not attested by 
three witnesses, and. therefore can have no weight in the argument. 
The claim of the heir is by descent, not by implication. The intention 
is immaterial ; the money is to be laid out in land ; therefore, in a court 
of equity, it is land^ and must descend to the heir. Then is there 
sufficient here to give it from the heir to tlie devisee ? If the devisee 
succeeds, he must do so on a supposed intention of the testator. This 
is not a case of construction, as distinguished from implication. The 
testator has not used a single word, giving the estate to the devisee — 
then no implication can be raised to do so, Gardiner v. Sheldon^ 
Vaughan, 259. If the devise to the Casamajors fail, the heir must 
take. Whatever real estate is to be converted into personal estate, 
without a sufficient object being pointed out, goes to the next of kin ; 
so where personalty is to be converted into real, it goes to the heir-at* 
law, Durour v. MoUeux, 1 Ves. 320. Mallabar [♦] v. Mallabar, For. 78. [ *5^S ] 
Fletcher v. Ashbumerf antea^ voL i. p. 497. Lesley v. Duke of Devon* 
shire y antea^ vol. ii. p. 187. 

Mr. Uoyd and Mr. Strai/brd for the next of kin. — Courts in these 
cases are bound by technical rules, therefore if I give my lands to A, a 
Me estate only shall pass, though I intended a fee, in order to which 
I must use sufficient words to shew my intent. Chapman v. Brotun, 
3 Burr. 1626. Here are no words to describe the use for which the 
money was to be converted into land, it must therefore remain per- 
sonalty and go to the next of kin. — Then as to the real estate to be 
sold, that must be sold, and the heir being disinherited, it must con* 
sequently go to the next of kin. Cruse v. Barley^ 3 Wms. 20. Attorn^ 
General v. Day^ 1 Ves. 218. There is another question as to what is 
to become of the intermediate estates.^ They must sink into the per* 
sonal estate, and go with it to the next of kin. Wyndham v. Wyndnam^ 
ante, vol. iii. p. 58. We admit the testator meant to turn his personalty 
into resd estate for the Casamajors, but he has not carried that intentioa 

B b 4 into 
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iqto executioDy by sufficient expressions to that purpose, therefore the 
next of kin is entitled. 
Bi^owNB . Lord Chancellor this day (14th March) gave judgment to the foUow- 
against jng effect ; 
D« L.AET. 'pj^jg IjJji jg brought by the executors. The testator takes notice in 

his will of the two estates, the Yorkshire and the Oxfordshire. He 
proposes by his will, to make an arrangement as to these estates ; as 
to the latter he declares himself a trustee for Mr. Frank / as to the 
second, there is a declaration of much the same kind, and makes a 
tender of it to Mr. Hucks, at a stated price. It is only in case that 
arrangement fails, and Mr. Huck*s refusal to buy, that the estates are 
to be sold. It is not the general intent that the estates should be sold 
and turned into personal estate ; then as to the Hertfordshire estate he 
disposes of the same to Mr, Casamajor for life, then through a long 
tram of limitations, with an ultimate limitation not to the heir at law, 
but to Sibihorp. Then all the stock in hand is to be to the same uses; 
then he comes to dispose of the residue. The executors are to dispose 
-of the residue in the purchase of lands in Hertfordshire^ as conve- 
niently situated as might be to the Hertfordshire estate, but not in the 
purchase of a mansion house, and with the consent of the [*] successive 
possessors of his other estate, with many other passages in die will, to 
. shew, the intention in favour of the CasamajorSy but I must own nadirect 
limitation of the estate to be purchased to them. 

This is the general scope of the will. — The executors and trustees 

file the bill for directions from the Court how to act, and the heir at 

Jaw and next of kin are made parties, and they both conteiid, that the 

.trust shall not be executed at all. And they each of them contend this 

on grounds that shew a right in another person. The next of kin says, 

that the money shall not be laid out at all, but .be paid to them; the 

. heir contends it must result to him ; consequently it would not be laid 

4>ut at all, but result to him as money. The next o£ kin claims ob 

. two points, in either of which, if he succeeds, he shews a right to it 

> : as personal estate, but both of which slide from under him on ex- 

. ami nation. 1st, He says, there is a clear intention to give the residue 

as land to the Casamajors* It would follow, the next of kin could not 

•take. 2. But that it is directed to be invested in land which C codd 

not take for want of precise words, giving it to him. The heir at law 

only has a right to make this objection. How then can the next of 

kin take, if the heir at law has a right ? The claim of the next of kin is 

. the worst claim that ever was set up. The heir at law contends, that 

the purchases must be made, and though there are various expressions 

about the plan and consent of the person in possession of the other 

estate, yet that, as there is no express disposition, he must take as 

heir. It is not necessary to examine how far this proposition appliei 

to any thing that was not land in the testator, and could not descend 

to the heir. Mr. Mansfield says it must, and takes the rule as laid 

down in Gardiner v. Sheldon^ 1 will take it in the strongest way as laid 

4own in favour of the heir^ Lord Vaughan defines the rule, but voo 

must take the context. The distinction which Lord Vaughan tak&i 

where the implication is possible^ and not a necessary implication, is 

. . well founded and furnishes a rule to which all judges ought to submit 

It is certain that where the rule of law is clear, and the intent of the 

man is ambiguous, the law must prevail. Mr. Mansfield puts a case 

from Brooke, IS H.7* Devise^ pi. 52., as a case of implication, that 

, where a man gives an estate to his son, afler the death of his wife, 

[ *535 ] it gives the wife an estate for life, but that it is otherwise [♦] if he gives 

f Vide Lord Vaughan a obscrvalion in Vaugban*s Reports, 262. 

to 
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to a stranger after the deaith of the wife. But the case in Brooke goes 1794. 
on, that m either case the wife shall take ratione intentionis. Yet in -*- ' -» 
neither case is it by necessary implication, but by a reference so plain, Bkowmb 
that no two men can doubt. It is not necessary to go further into the against 
discussion of this point. Taking the case of Gardiner v. Sheldon, in ^* Laxt. 
the stronerest view, it is very clear Lord Vaughan^B idea does not dive 
into a strict necessary implication, but such an intent that nothing is 
left ambiguous or doubtful. If I were to apply that rule to this case 
in a court of law, I should find the case so free from ambiguity, that I 
should say, the estates to be purchased passed to the Casamajors, If 
jt was a legal estate I should send it to a court of law to determine it. 
If I were to determine it in a court of law, I should have no doubt that 
the estates to be purchased were to go with Potterils* But the case 
before me is more simple* The bill is brought here for directions as to 
executing a trust in laying out money. In all cases where the testator 
has directed money to be laid out in land, it is not material whether he 
has used any technical term, or confounded technical terms ; if there 
be a clear intention, the Court will execute that intention, by cor- 
recting, adding, or altering the sense. Mr. Attorney General men- ' 
tinned the case of adding trustees to preserve contingent remainders. 
The only question where the Court is to be the conveyancer, is, 
whether the intention of the testator be against any rule of law, as to 
create a perpetuity ; but if the intention be according to the rule of 
law, it will give it effect. It is sufficient to discover the intent. Then 
the question here is, what the intention was, and in this there is no 
difficulty : for the counsel for the next of kin and heir at law contended 
for a certain intention, almost as strongly as the Casamajors. That 
must be a certain intention of which no person can doubt. There are 
so many circumstances which leave no doubt that he intended the 
estate to be purchased for the Casamajors^ that I need not be diffuse 
in repeating the observations made by every counsel who has spoke. 
The circumstance of directing the purchase to be made with their con* 
sent and approbation, seemed to me at first to have great force. If I 
look into tne will, and enquire who is the person to make the choice, 
it is for the first person in possession of the other estate. It is absurd to 
suppose that the consent is necessary for any person but the devisees. 
Then it is to be as near and convenient to the other estate as possible. 
The. legacy to Vernon bears irresistible evidence, that he [•] meant to r •535 i 
obviate too large an expence, and that he meant it as to takers in pos- 
session under the limitations in the will : nothing can more forcibly 
prove his intention in favour of the Casamajors. Then he throws the 
excess of the expence, if any, on the possession of the estate : it is 
almost as if he had said in verbis, persons in possession of the Hert- 
fordshire estate. The codicil carries on the same idea. He recom- 
mends it as prudent to lay by out of the income enough to pay con- 
tingent expences, which sliews he meant it to go in the same train 
of limitations. I am at present to direct, not how a real estate is to 
be applied, but how money is to be applied. The only matter is, to 
•carry into execution a trust, and the Court is bound by the intent 
of the testator. It is unnecessary to convey that intention by any 
legal expressions. Trusts must always be carried into execution by 
the Court. 

There can be no difficulty as to the interest of the money, as 
the Court always takes the conversion to be made at tlie death of 
the testator. The interest must therefore go as the rents of the real 
estate do. 
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Dick against Milligan.(I) 

(No Entry.) 

nrWE plaintiffs presented a petition of re-hearing of the exceptions in 
-^ this cau8e» (vide ante^ p. 117*) 

Upon their coming on to be reheard, 

Mr. Attomeif General^, for the plaintiff, 

Objected to the order made by the Lords Commissioners, on the 
ground that the arbitrators, being by the order to take the accounts in 
the same manner as the master would have taken them, the parties 
might apply to the Court by exception, the award being in the nature 
of a report. Pract. Reg. 306 ; Crosby r. Carrington, 1 Vem. 469. 
Hide V. Coothy 2 Vem. 109. It was from the whole luiving been referred 
to the arbitrators that Lord Thurlow in Price v. Williams (ante^ toI. iii. 
p. 163.) thought exceptions would not lie, and said, the proper appli- 
cation would be by motion^ 

[*3 The Lords Commissioners thought exceptions would lie to an 
award, but not such as would lie to a Master's report. They only 
said, that in that case the Master was the minister, but the Court the 
judge. 

In this case, where the Court comes to apply the award to the costs, 
what can it do, they cgnnot see the right of the parties. The arbitration 
is defective, inasmuch as the parties have a right to see the articles of 
the account. 

Lord Chancellor. — The Master not being an officer appointed by the 
parties, cannot make a final award, he can only make enquiries for the 
Court to proceed upon. Here the order is, that the award shall be 
final. It would be impossible for the arbitrators to state all the accounts. 
The Master's office would in that case be better ; the Court mieht have 
put it, that the arbitrators should make such a report, upon wnidi the 
Court might give costs, or that the costs should follow the event, but 
the Court made a general reservation. 

Affirmed the Lords CommissioneiV order. 

(1) See this case, on the former hearing, aniea, 117., with the Editor's notes. 
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gare QIR ROBERT BARKER, made his will, dated 22d January, 1778, 
ate l3 mj(} thereby (inter aL) reciting that under and by virtue of the 



Testator 
all hu plate 

h^ ^"J^i" **** settlement made and executed prior to his marriaee to (the defendant) 
(w^ the leased Dame Ann Barker, she would at the time of his decease, become pos* 
to his wife ; he s^M^d of and intiUed to a very competent annual provision or income 
had but one set of plate and linen, whidi was usually remored widi the family ftom house to house. The 
plate happened to be at 17. the country house, at his death, yet it passed to the wifoi (1) 

(1) See 1 Roper on Legacies, 39, 54, 55., and, generaUy, that diapter on A* 
Ademption of Specific Legacies, from p. *J0* See also Jthburner v. M*Cuire, entta, 
a voL 108, &G, 

for 
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for her life, which would also be considerably augmented upon the 1794. 

death of her father Brabazon HaUovoSy esq., in consideration whereof, he 

gave to his said wife the sum of 1000^. only, which he directed his 

executors to pay into her own proper hands, immediately after his 

decease, and he also gave and bequeathed unto his said wife, for her 

own use and benefit absolutely, all his plaie, linen andjumiture in his 

house in Savile Street^ together mlh the lease of the said house for the 

term that should be to come therein, at his decease, and all benefit and 

advantage to arise therefrom, and gave the residue of his estate to 

[*] others of the defendants, in trust, for certain uses therein declared. [ *5S8 ] 

The bill was filed by infant legatees, to have the will established, 
and for a maintenance and proper accounts of the testator's personal 
estate. 

The defendant. Lady Barker^ by her answer to the bill, among other 
things admitted, that by consent of the executors, she had taken posses- 
sion, or continued in possession of the house in Savile Row from the 
testator's decease, and had also by tlieir assent, taken possession of the 
linen and furniture which were in the testator's said house at the time 
of his decease, and had borrowed of the executors some pieces of the 
testator's plate, which she was ready and willing to account for, in case 
the same should be deemed part of the said testator's personal estate, 
and not bequeathed to her by his will ; That no plate being in the house 
. of the testator in Savile Roto, at the time of his death, the same had 
been claimed by his executors, although she insisted that she was not 
only entitled to hold and keep possession of the mansion house, and 
premises, and furniture, but that she toas/urther entitled, under his said 
voiUy to all such plate, linen and furniture as tvas in the said house at the 
time of making the said xvill, or such as the testator at that time had been 
in the habit of using in the said house from time to time during his resi" 
. deuce there^ and such as from time to time voas carried backwards and 
Jbrvoards bettoeen the said testator's two houses at Busbridge and Savile 
RoWy as the said testator, the defendant and their family, resided at either 
of the said houses. 

The cause came on to be heard 6th Jidy, 1790, when it was referred 
to the Master to take an account of the testator's personal estate,' and 
among other things, what plate, linen and furniture the said testator had 
in his said house m Savile Row, at the time of making his will, and what 
was become thereof. 

The Master made his report, by which (int» al.) he found that on the 
22d of January, the date of the testator's will, all the several articles of 
plate, linen, and furniture set forth in the schedule to his report annexed^ 
were in the testator's house in Savile Row, except only sufiicient linen 
to serve the testator's family one week without washing, which last men* 
tioned linen was at his house at Busbridge. 

[*] The cause was set down for further directions, on the separate [ *5S9 ] 
report relative to the plate. 

The evidence with respect to the plate and linen was, that it had been 
for several years the custom of the testator and his family, to remove 
the plate and linen (except sufiicient for one week's use without washing) 
from one house to the other, according as the family changed their 
residence, and that at the time of Sir Robert's decease, the whole (except 
a silver bowl) was at Busbridge. 

Mr. Attorney General^ Mr. Mansfield and Mr. Brown for the defend- 
ant. Lady Barker. 

It will be contended on the other side, that the plate and linen not 
being at the house in Savile Rowy at the time of Sir Robert Barker^s 
death, do not pass by the will ; we contend that they do, being there at 
the time of making the will. It is impossible to mistake the intention of 

the 
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the testator, to give her the plate and linen dsually in use in the familj, 
and carried backwards and forwards for their convenience* • — Sir Robert 
died in September when the plate was at the countrv house. It is like 
the case of goods in a house or shop. Chapman r. Hart, I Vesej, ^1., 
where it was said '^ the removal did not imply an intention to revoke, 
or at least an intention in the testator, in Ike creation of the legacy^ that 
if these goods were not there at the time of his death, they shomd not 
)Ml8s." Suppose the plate had been removed from firey or sent to the 
'Silversmiths to be cleaned. In Moore v. Moore, (ante, vol. i. p. 127.) 
Lord Thurlato said, ** Removal of goods ^br a necessarj/ purpose, is not 
an ademption; what could be more necessary than tiie use of the 
family ? 

Mr. Solicitor General and Mr. Lloyd for the residuary legatees. — It 
is a specific bequest of plate and linen in Savile Row. — The Court has 
^ven that construction to similar legacies in other cases, so that if he 
had bought other plate that should not have passed. He clearly meant, 
the plate that should be in the house at his death ; suppose he had given 
the plate in Savile Roto to A, that at Busbridge to B. and afterwards 
had sold Savile Rovo, all would have passed to B. — The sending it to 
be cleaned, or away from fire is very different from this. In Chapman 
V. Hartf the [*] furniture being in the shop was considered a mere cir- 

• cumstance. But if this case be decided for Lady Barker, it will not 
appear on what authority it stands. In one case plate sent to a silver- 
smithes to be cleaned, passed ; but that which had been a long while at 
tlie silversmith's, did not. The matter here was to be decided by the 
event, where it should be at the death, when every will of personalty 

•must speak: any alteration of a specific legacy is an ademption. 
BddricK v. Stevens, (ante, vol.iii. p. 43 J.) Earl of Shaftesbury v. Countess 
of Shaftesbury, 2 Vern. 747., where the gifl was of goods in his house 

' at Ryegate, the goods having been removed, did not pass ; that was a 

• case exactly like this. (2) 

Lord Chancellor. — It appears that the testator not having plate ami 
linen enough for both houses, it was his custom to remove them with 
himself. He had only one set of plate and linen. It is therefore like a 
general devise of all his plate and linen. 

His Lordship therefore ordered all the plate to be delivered to Lady 
' Barker, and all the linen, except the linen for the week left at Btts- 
bridge. 

(2) The case of the Countess of Shrewsbury seems a more Uwn duubtfui case. Sec 
1 Itoper on Leg. 34. Besides this* taking even in consideration the reasams of Ike 
decree, as ajipearing in Mr. Raillihys edition of Vernon (from IL L.), hew could ihe 
testator be said to " have given the Countess some further bequest ^Au uilt, in consider' 
*' ation of tlie said goods that were removed from Uie house at Ryegatc,** to/tCH tkt wU 
was made before the i^oods were removed f 



LovEDEN against Milford. 

Lincoln* s Inn 

HaU, 29th (Keg. Lib. 1793. B. fol. 259. entered Loveden v. Phillim.) 

March, 

Bepositions of \J R- Attorney General supported by Mr. Solicitor General, and Mr. 

witnesses de i^-l Stanley moved, that an order bearing date the 10th day of February 
bene esse taken a ^ 

ex parte and without notice [of striking the names of commissioners, or of the execution of the coib- 
missiou], suppressed. (1) 



( 1 } Sec note ( 1 ) next page. 
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last, whereby it was ordered '< that the plaintiff be at liberty to examine 
George Edwards^ Henry Thomas^ David Thomas and Elizabeth James, 
as witnesses for them in this cause, de dene esse^ and be at liberty to sue 
out a commission for that purpose*' be discharged, and that the depo- 
sitions taken under such commissions, may be suppressed. 

The bill stated, that the plaintiff being seised or certain premises, had 
caused a wall to be built round them, which the defendant had caused 
to be pulled down, pretending that the premises were his property, and 
that the plaintiff's witnesses, who could prove his title, were old and 
infirm, and the plaintiff was likely to lose the benefit of their evidence. 

[*] The affidavits stated, that one of the witnesses was 63, and another 
68 years of age. 

The date of ;the affidavits was the 3d Fehruaryy the bill was filed the 
7th, the suHffena was sealed on the 8th, the order for examining the 
witnesses wias obtained on the 10th, ex f arte, and the commission tons 
sealed and executedy ex parte, tvithout giving defendant notice, or arnf 
opportunity of joining in the commission. On the 11th the subpcena and 
office copy of the bill were served at the defendant's house, when the 
person who left them was informed, tiiat the defendant was not in town, 
and then desired the defendant's housekeeper to let his lordship know of 
their being left, but not to send the same to him, as they were of great 
consequence. 

It was argued in support of the motion, that no practice could be more 
dangerous than that of permitting examinations of witnesses de bene cs&Gy 
without notice to the other side^ as it excluded the probability qf cross exa^ 
mination. That the Court never permitted it to be done till afler the 
defendant's appearance, (2) except in very special cases. — That in this 
case one of the witnesses was only 63 years of age, which is seven years 
earlier than the common practice. 

Mr. Johnson for the plaintiff. 

Hej'e the plaintiff was in a situation to try his title at law, therefore 
after answer no harm was done, as the plaintiff must re-examine his wit- 
nesses in chief. — The examination of witnesses de bene esse, is so much 
of course that a demurrer will not lie to the bill. Mitford. Plead. 138., 
1 P. Wms. 117. It is true the practice is not in general to examine 
witnesses under 70 years of age, but where there is a special ground, as 
the witnesses being infirm, you may examine earlier, and although in 
general it is upon notice, the loss of the evidence may be a greater 
inconvenience, than the examination without an opportunity to the other 
side to cross-examine. There have been several instances of such ex- 
aminations without notice, and there is no decision that it is necessary. 

Attorney General's reply. — In a case before Lord ThurUrw, he made 
it an express condition tnat there should be notice. 

[*] Lord Chancellor thought the notice indispensible, and therefore 
discharged the order, and suppressed the depositions. 

(1) This decision is on very obvious grounds of justice. Lord Eldon C. also required 
tliat notice should be given of the application to the Court even for the order to examine 
de bene esse* See B^lamyy, Jones, 8 Ves. 31., and the Editor's note to Hankinr, 
Xdddleditchy anteaj 2 vol. 641. 

{*2) The practice seems to be now settled accordingly. Sec Bdlamif v. Jones, 
8 Ves. 31. 
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rsec the whole Jacobs & Ux. against Amyatt and Others. 

cmse from com- 

mencemenu (Reg, Lib. 1793. A. fol. 247. b.) 

suited from 

J^Jj*^ JNNDYER being resident in Calcutta in the East Indies^ and poi- 

376. noteT^ sessed only of personal property, on the 9th of February j 1775, 

And tee a full made her will, and after giving some legacies, gave all the rest» residue 

note of Lord and remainder of her estate, both real and personal, iinto Miss Lucy 

Longhborougk*^ Cooke (the plaintiff,) to be placed at interest until her age of twenty-one 

iiJ ^r°^9. ^c^uv <>f day of marriage, and then the whole thereof, toff^ther wkh the 

noie.} mterest accumulating diereon, to be paid to, and for her XuA^cbcriiig her 

LineobCtlnn ^^tural Ufe^ and from and immediately after her deceas^she save. 

Hall, sitt devised, and bequeathed the same unto the heirs of her body lanfimy be- 

March. gotten, equally to be divided between them, share and share alike, and. 

Deriseoftll tn default of such issue, or of the death of said Lucy Cooke, before her 

the rest, residue age of twenty-one ^ears or day of marriage, she then gave, devised, and 

mnd remainder bequeathed the said residue and remainaer of her estate uuto her (the 

«ff***J both testatrix's) brother. 

8onia(i)!^to ^^y Cooke attained her age of twenty-one years, and afterward^ 

A. to bepUced married Uie plaintiff^ ■ Jacobs, and the only question in the caose 

at interest, was, whether under this will she took an estate for life, or i^ absolute 
until her age of interest in the personal property, it being admitted that Uie testatrix bad 

i! ^rf^ ^' ^® ^^ estate. 

wSi th^Ae*^ '^^ cause was heard at the Rolls, 1793, when his Honor decreed, 

whole thereof, that the plaintiff Lucy took only an estate for life in the property in 

together with question. 

the interest From this decree there was an appeal to the Lord Chancellor, and 

accumulated ^p^^ ^jjjg ^y (sjg^ March) His Lordship gave judgment to the following 

piSTS'hl^ to effect. (1) 

md for her use The intention of the testatrix is clear ; she meant the produce of the 

durug her fund to be applied to the use of the natural daughter of her brother, 

natural life, during her intancy ; she meant that nothing should vest in her, or go to 
and from and 

immediately after her decease, unto the heirs of her body lawfully begotten, equally to be divided between 
them, share and share alike, and in default of such issue or of the dwth of A, before her age of 21 or day 
of marriage^ then unto her, the testatrix's brother, is an estate for life in ^ (1 ) 

(1) Lord RedndaWB notes rei^ to Doe dem. Davy t. Btartitaff, 6 T. R. 3a There 
is a very full and correct report of the judgment in the principal case, in the note to 
13 Ves. 479. ; but it is remarkable (as there preriously observed by Mr. Vceey) tbst 
Lord Loughbonmghf within two years afterwards, himself exploded Uiie disttnction which 
he relied upon in this case ; by holding, in ChantUess t. Price, 3 Ves. 99., ^at the tame 
rmk prevailed ai to an implied estate tail as unto one that was expres s. See also />0r Laid 
Eldon C 3 Meriv. 183. Lord Loughborottgk*B reasoning, in the principal case, seeoH 
very unsatisfactory, and his Lordship's conjecture as to Uie case of JHng t. BurcheU is 
not supported by the facts. See that case from Lord NortkmgUnCn own notes, 1 Eden, 
124. As to the testator's hrUentumt which seems so much relied on, it it obviout that it i$ 
fko more than occurt m mott of the casei ; but the law says sudi intention is against 
policy, and void. That the words here used, ** the heirs of her body lavfulfy begotten,'* 
and ihe limitation over ** in default of such issue,** would raise an entail in real estate is 
beyond a doubt ; and the Editor submits that to give effect to such limitations as to per- 
sonalty, in support of a testatrix's intention, is to decide against the first principles of our 
law. See Briiton v. Twining, 3 Merivale, 176, &c. The doctrine in the case of IRrk- 
patrick r. KUpatrick, 13 Ves. 477. 484, 485, and in the cases there referred to, seems in- 
applicable to the principal case, which iqipears to fall precisely within the dedsioo of 
Elton y. Eason, 19 Ves. 73., Britton v. Twining, 3 Meriv. 176., Lyon v. Mitchfii, 
I Madd. Rep. 467., and the class of determinations on the general rule. As to thb 
(inter alia) see Glwer v. Strothof, antea, 2 vol* 33., and Attorney General v. Herd, and 
Bigge V. Bcntley, 1 vol. 170. 187, &c. 

her 
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her husband, but that on her decease, it [*] should go to her children, 
if she had any, if not, to her (the testatrix's) brother. The person who 
penned the will did not understand her intention. He has given real as 
well as personal estate ; when she had no real estate whatsoever. He 
directs it to be placed out at interest (contrary to the nature of real 
estate) till she should attain twenty-one or marriage, then the whole to 
be paid to her for life, and afber her decease to uie heirs of her body, 
share and share alike. He had very little idea of the sense of the terras 
he made use of, and not a clear manner of expressing the testatrix's in- 
tention. The construction which gives the whole to her, must do 
violence to the words. It must expunge the words heirs of the body* 
It must expunge the words ** equally to be divided,'* and it must expunge 
'' share and share alike.*' And it must expunge these words, not to 
effectuate the intention, but to cross it. If I affirm the decree, I am 
authorised by the caises oi Doe on the dem. o£ Long v. Laming^ 2 Burr. 
1100., WUson V. Vansittartf in Ambler, 562.^ and by the determination 
on the petition in Goodfelloto v. Thompson^ by Lord Kenyon^ I admit 
the rule in Dato v. The Earl of Chatham, that where personalty is so 
given, if the words would create a tenancy in tail in land, it is absolute : 
but that rule has never been extended further than where the words 
create a clear estate tail. (2) In the case of Doe on the dem. of Blan» 
ford V. Appliriy 4? Term Rep. 82., the Court by rejecting tlie words, " to 
and amongst" took a greater latitude than in the former cases ; where 
words in a will are rejected, it must always be to effectuate the intention 
of the testator. Here the words used are sufficient to prove the intent, 
that she should take for life only. As to King v. Burchell^ (3) Amb. 379. 
I doubt the accuracy of the case, it did not require the declaration as is 
there stated. There John Harris had destroyed his own estate for life. 
The only thing required was, to declare the act of the tenant for life, 
tortious, and ^e recovery invalid. It would be worth while to consult 
the Register*s book, (3) to see, whether the decree is not prefaced 
with some declaration to that effect. (4) I cannot say, that that case 
seems to me to press upon the present. The facts here are directly under 
the case of Doe v. Appin. 

Decree of the Rolls affirmed. 




Jacobs 

against 

Amyatt. 
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(2) Sed vide contra, per Lord Loughborough himself in Chandlets v. Prictt 3 Ves. 99.» 
as observed in Mr. Vesey's note, 13 vol. 479^ and in note (1) antea. See, in particular, 
j)er Lord Eidon C, in Britton v. Twining, 3 Merivale, 183. 

(3) Tlie Lord Chancellor explains himself more particularly in the copious note taken 
by Mr. Vesey (13 Ves. 481.] : and Mr. Vesey seems somewhat doubtful of the accuracy 
of the note as to Jiing v. JBurcheU, in 3 T. R. 296. ( Vide 13 Ves. 482. note.) The un- 
certainty is, however, cleared up by Lord Nortfangton''s own valuable MS. notes of the 
case, in Mr. Eden's, I voL p. 424^ : from whence it appears that the party was held to 
take an estate in tail male* 

(4) The entry in R. L. of it contains only a dismission of the bill i but as to the 
judgment, see Lord Northington*^ own report of it, 1 Eden, 431, &c. 
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[ •S** ] [♦] /„ Chancery, 

23d oi January, iTQi. 

[VideeHam OrdER of CoURT. 

Beames's Ord. 

Cb. 455. and (Reg. Lib. 1793. B. foL 123.) 

the notes.] 

General Order TTAVING taken into consideration the frequent and great delay of 

tliatonatAtrd A-l defendants in putting in their answers to bills filed against them in 

application J^ this court, We do Order, That from and after the first seal after this 

Sm def^wt ' term, on a third application for time to answer, the defendant do consent 

shall submit to to enter his appearance with the Register, by his clerk, in court, in four 

a Sefjeant at days, consentmg that the Serjeant at Arms attending this Court shall ^ 

Arms if he against him, as on a commission of rebellion returned non est inventtu, in 

^^nAe^T ^^® ^® ^ ^^^ P**^ "* ^** answer by the time granted. 

rad^soUiat ^^^ ^^^^ ^^ ^ second application for time to answer an amended 

he shall submit bill, or after exceptions allowed, the defendant do consent to the same 

to the same terms. (1 ) 

terms on a But this is not to preclude an application to the Court under special 

**'^^ dme ciJ^cumstances. 

Xtmma an ^^^ ^E DO DiRECT, That this Order be entered with the Register, 

amended bill or and that copies be set up in the offices belonging to this Court. 

after exceptions LoUGHBOROUGH, C. 

•Uow«l(i) Entered W.S. 

R.P.Ardek, M.R. 

(1) See Gordon r. Pitt, antea, 406., and the note. Hie construction of this part of 
the order, upon sereral points, is settled as follows : That if a defendant has put in bis 
answer without having came under any terms, he is, upon an amended bill, or upcm 
exceptions allowed, entitled to one order far wix wedct, in a counter caute, withoui camimc 
under the above temu : thit General Order not attaching until the tecond t^tpHcatitm* See 
Poriier r. De la Cour, 8 Ves. 601. 605., and IFells v. Powdt, 17 Ves. 113, 1 14. If a 
defendant has had three orders before his answer, and, of course, submitted that the Seijt. 
at Arms diould go, he is not enUtled to the benefit of this order. Portier^Y. De la Cowr, 
ubi suprcL As to the case of a peer, see Gregor v. Lord Arundel, 8 Ves. 87. An 
amended bill after a plea over-ruled, is considered as an original bill, with regard to that 
defendant ; and he is entitled to the same orders as he would be in the case of aa original 
bilL Sjtencer v. Bryan, 9 Ves. 251. This, of course, however, will not entitle a party 
to three orders, if he had one order, or more, previously to putting in his plem. For otber 
references to this order, see Mr. Beames's valuable edition of the Ord. Cb. pp. 45S, 456. 



r ♦S^S ] [*] -^^ Chancery, 

6th Day of February, 1 71H. 

^^i^^Or^ Order of Court. 

thenocn.] (Reg. Lib. 1793. B. fol. 123.) 

[Party liable to ¥¥ A VING considered that the sura of 5^ the costs settled by rule 

full costs on ' -". Q^ Court, to be paid on allowing or over-ruling a pica or demurrer, 

allowance, 

beyond the 51., or over-ruling a plea or demurrer, at the discretion of the Court. (1)] 

(1) See note (1) next page. 

as 
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as also the 5L deposit on the re-arguing a plea or demurrer, is frequently 
very inadequate to the costs sustained by the parties. 

We do therefore Order, that from and after THIS TERM, the »'• • • 

parties shall, in all such cases, be liable to such further costs as this 
Court shall think fit to award. 

And We do direct, that this Order be entered with the Register, and 
copies set up in the offices belonging to this court. 

LOUGUBOROUCH, C. 

Entered W. S. 

R.P.Ardek, M. R^ 

(1) See the case of Gardiner r. Mason, anUa, 478, 479, which occasiooed the above , 
correction of the practice. For cases upon this order, see Mr. Beames's ndtes on h!s 
Ord. Ch. p. 456., and the subsequent ones of Wood v. Jhfndtfy 1 Madd. Hep. 53., and 
PiOdngton v. Wignall, 2 Madd. Rep. 240. and 548. 



.•I 
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In Chancery. SOth Day of April, 1700. (1) rjriOeeUim 

^ - -, Beames's Ord. 

Order of Court. , ch. 45s^ 

"IM^HEREAS by the rules and practice of this court, there is. only [FtetiealWje 
^ ^ 5/. deposited with the Register, by the party who appeals from to.fvU co|»ts» 
a decree, or obtains a re-hearing of any cause ; and only 40& on ^o°^ ^® 
re-hearing an exception to a Master's report to answer the costs of such ijeSriS«*^d^ 
re-hearing to the adverse party, when the decree or former order is not appeals, at the 
altered, and which is not a sufficient recompence for the great ex- discretion of 
pence occasioned thereby. And that several re-hearings, both of the Court. (2j] 
causes and exceptions, are sought merely for delay, expecting to be 
admitted unto such re-hearing on depositing such money with the register 
as aforesaid, and they put the adverse party to great expence anid 
obstruct justice : 

Wherefore, to prevent the same for the future, IT IS ORDERED, 
That when any party appeals from a decree, or after [*] a hearing [ *54i6 ] 
obtains a re^hiBaring of any cause, or re-^earing of any exception, the 
party so appealing or obtaining such re-hearing of any cause or ex- 
ception, shall, for the future, upon re-hearing of any cause, deposit in 
the hands of the register the simi of 10/. and, upon the re-bearing of 
any exception, the sum of 5/. to be paid to the adverse party, when 
the decree or former order is not varied in some material point ; and in 
that case, as also upon the re-hearing of any cause already granted, the 
party who hath appealed, or obtained any re-hearing, besides the money 
already deposited with the Register upon the obtaining such-rehearing, 
shall be also liable to pay such further costs to be taxed by one of the 
Masters of this Court, as this Court, upon such re-hearing, shall think 
fit to order and direct. 

(1) See Beames's Ord. Chan. 458. 

(2) For instances, referable to this order, see the notes in Mr. Beames's Ord. Ch. 
461, 462. 

a 
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In Chancery. 7th Day of FAruary^ 1794. 

Order of Court. 

AFTER reciting the above Order, to the end that all parties 
may take notice of the said Order, IT IS ORDERED, That 
copies thereof be forthwith hung up in all the offices belonging to this 

Court. 

Loughborough, C. 



In the matter of Bankruptcv* 

8th of March, 1794. 

Lord Chancellor. 

\X^HEREAS by the act of parliament made and passed in the fifth 

^^ year of Uie reign of his late majesty, King George the Second; 

entitled, An act to prevent Uie conunitting of frauds by bankrupts ; It 

• n enacted, " That before the creditors sluill proceed to the choice of 
*' "an assignee or assignees of any bankrupt's estate, the major part in 
«< value of the said bankrupt's creditors then present, shall, if thej 
** think fit, direct in what manner, how, and with whom, and where 
** the monies arising by, and to be received fVom time to time, out of 

' '* the bankrupt's estate, shall be paid in and remain until the same 
<< should be divided among all the creditors." AND WHEREAS it 
[ *547 ] hath been found, that for want of such direction [^] being given under 
all commissions of bankrupt, large sums of money remain in the hands 
of assignees, and that they delay the dividing thereof^ to the great 
prehidice of the bankrupts creditors: for remedy whereof, I DO 
HEREBY ORDER, that in every commission of bankrupt in which 
the major part in value of the bankrupt's creditors present at the choice 
of an assignee or assignees of the bankrupt's estate, shall not give the 
directions so specified in the said act, the Msignee or assignees shall, 
from tiaie to time, pay into the bank of England all monies which 
shall be gst in and received from the bankrupt's estate, as often as 
the same shall amount to 100^. there to remain until the same shouki 
be divided amongst the bankrupt's creditors ; and that in the assign- 
ment to be made by the commissioners to the assigmee or a^gnees, to 
be chosen under every commission of bankrupt, a covenant be in- 
serted on the part of such assignee or assignees, to pay the same coo- 
fonnably either to the directisn of the creditors unaer the said act of 
parliament, or to this my order, as the case may be: (1) AND 
WHEREAS by the same act, a first dividend is directed to be made 
of the bankrupt's estate and effects, after the expiration of foor 
months, and within twelve months from the time of issuing the com- 
mission, and a second dividend is, by the same act, directed to be 
made within eighteen months next after issuing of the commissioa: 
AND WHEREAS assignees under commissions of bankrupt, do fre- 



(1) Tbe49 0o.7. ch. 121., called Sir ^. £om%*8 Act, giTCs pwticultf directioos ■> 
to the payment of the money arising from the bankrupt's eatate, and impoaca a penahy 
of sol, per cent, upon the assignees in case of disobedience. Vide sections 5. and 4. 

qumtiy 
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auently neglect to comply with sudi the directioiiB of the gaid act, to 
the great injury ofthe creditors of bankrupU. I DO THEREFORE 
ORDER, That in all cases where it shall appear to the commissioners^ 
that the directions of the said act have not been complied with, they 
do cause due notice to be given in the London Gazette^ and in such 
other of the public papers as the commissioners shall think fit, of a 
time and place for the assignee or assignees under such commission, to 
attend, to shew cause why a dividend has not been made agreeably to 
the directions of the said act : and if such assignee or assignees snail 
not then and there shew cause, to the satisfaction of the commissioners, 
why a dividend has not been made agreeably to the directions of the 
said act, I DO ORDER, that the commissioners present at such meeting, 
do then and there appoint the time and place when and where they 
will meet to make sucn dividend ; and that they do cause due notice to 
be given of such meeting. 

Loughborough, (X 



[♦] In the matter of Bankruptcy. [ ♦S^^ ] 

8th of March, 1794. 

Lord Chancellor. 

"IM^HEREAS the presenting and bringing to a hearing petitions for 
* * liberty to prove separate debts, under a joint commission of 
bankrupt, or for tlie choice of a new assignee or new assignees, upon 
the death or bankruptcy of an assignee or assignees ; or for taking an 
account of the principal, interest, and costs due upon mortgage of the 
bankrupt's estate, and for sale of the estate for payment thereof, and to 
prove the deficiency as a debt under the commission, tends to create 
unnecessary expence and delay ; I DO THEREFORE ORDER, That 
the commissioners in a joint commission against two or more bank- 
rupts, shall be at liberty, at any meeting or meetings for the proof of 
debts under such commission, to admit the proof of any separate debt 
or separate debts of any one or more of such bankrupts, under such 
joint commission ; and such separate creditors shall be at liberty to 
assent to, or dissent from, the allowance of the certificate of the 
bankrupt or bankrupts, of whom they shall be separate creditors. AND 
I DO FURTHER ORDER, That the commissioners do cause dis- 
tinct accounts to be kept o^ the joint estate, and also of such separate 
estate or estates; and that what shall be found to belong to the 
separate estate or estates, shall be applied, in the first place, in or 
towards satisfaction of the debts of the respective separate creditors ; 
and in case there shall be any overplus of the joint estate, afler all 
the joint creditors shall be paia and satisfied their whole demands, that 
the share or shares, interest or interests of the bankrupt or bankrupts, 
whose separate estate or estates is or are to be applied in manner 
before directed in such overplus, be carried to the account of his 
or their separate estate or estates, and be applied in or towards 
satisfaction of his or Uieir separate debts; and in case* there shall 
be any overplus of the separate estate or estates of such bankrupt 
or bankrupts, after all their separate creditors shall be paid and 
satisfied their whole demands, that the overplus of such separate 
estate or estates, be carried to the account of the joint estate, and be 
applied in or towards satisfaction of the joint debts; and that the 

C c 2 costs 



548 Cases Argued and Determined 

costs of taking such accounts be paid out of such separate estate 
[ *54?9 ] [♦] or estates, and be settled by the commissioners, in case the parties 
dilVer about the same, AND I DO FURTHER ORDER, That in 
case an assignee or assignees of any bankrupt or bankrupts, shall be- 
come bankrupt after the date of this my order, such bankrupt, assignee 
or assignees, shall be removed, and shall be no longer an assignee or 
assignees of the estate and effects of the said bankrupt or bankrupts ; 
and that upon the death or bankruptcy which shall frooi henceforth 
happen of any assignee or assignees, upon application made to the 
major part of the commissioners named in the commission, and signed 
by any one or more of the creditors who have or hath proved a debt or 
debts under the said commission, and who is or are entitled to vote in 
the choice of assignees, the commissioners shall cause due notice to be 
given in the London Gazette, and in such other of the public papers as 
they shall think fit, of the time and place when and where they shall 
proceed to the choice of a new assignee or assignees, in the room and 
stead of the said deceased, or bankrupt assignee or assignees. AND 
I DO ORDER, That the creditors who shall be present at such meet- 
ing, and who are entitled to vote in the choioe of assignees, and any 
person or persons duly authorized by any such creditor or creditors not 
present at such meeting, do then and there proceed to such choice ac- 
cordingly ; and after such new assignee or assignees shall have been so 
chosen, I DO ORDER, That all proper parties do join in an assign- 
ment of the estate and effects of the said bankrupt or bankrupts, so as 
that the same may be duly vested in the new assignee or assignees, and 
in the surviving or solvent assignee or assignees (if any such there be). 
AND I DO FURTHER ORDER, That when the assignee or assig- 
nees of any bankrupt or bankrupts shall have become bankrupt, the 
commissioners named in the commission or commissions against such 
assignee or assignees, do proceed to take an account of the estate and 
effects of the bankrupt or bankrupts come to the hands of the assignee 
oi assignees who shall have so become bankrupt, and of his or their 
assignee or assignees, or to the hands of any person or persons by their 
or any of their order, or for their or any of their use ; in taking of 
which account the commissioners are to make to all parties all just al- 
lowances. AND I DO FURTHER ORDER, That such parts of the 
estate or effects of the bankrupt or bankrupts whose assignee or as- 
signees shall have so become bankrupt, as snail be then remaining in 
specie ; and also all books, papers, and writings in the custody or power 
[ *550 ] [*] o^ ^c ^^ bankrupt assignee or assignees, or of his assignee or 
assignees relating to the said bankrupt or bankrupts, or his or their 
estate or effects, be delivered over to the new assignee or assignees (if 
any such shall have been chosen), and the solvent assiepiee or assignees, 
if any such there be, or to the solvent assignee or assignees, if no nev 
assignee or assignees shall have been then chosen : and that such ne^ 
assignee or assignees, if any such shall have been then chosen ; and the 
solvent assignee or assignees (if any such there be), or the solvent as- 
signee or assignees only, if such new assignee or assignees shall not 
have been chosen, be admitted creditors under the commission or com- 
missions against such bankrupt assignee or assignees, for what shall be 
so found due from the estate or effects of such bankrupt assignee or 
assignees : and for the better taking the account before directed, all 
parties are to be examined upon interrogatories or otherwise, as tbe 
commissioners shall think tit ; and are to produce upon oath, before 
the said commissioners, all books, papers, and writings, in their or any 
of their custody or power, relative to the said bankrupt or bankrupts, 
or his or their estate or effects, as the commissioners shall direct. AND 
I DO FURTHER ORDER, That^ upon application to the major part 

of 
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of the commissioners named in any commission of bankruptcy, by any 
person or persons claiming to be a mortgagee or mortgagees (1) of any 
part of the bankrupt's estate or effects, the said commissioners shall 
proceed to enquire whether such person or persons is or are a mort- 
gagee or mortgagees of any part of the bankrupt's estate or effects, and 
for what consideration^ and under what circumstances; and if the 
commissioners shall find such person or persons is or are a mortgagee 
or mortgagees of any part of the bankrupt's estate or effects, and no 
sufficient objection shall appear to the title of such mortgagee, or to the 
sum claimed by him or them under such mortgage or mortgages, that 
the commissioners do then proceed to take an account o£ the prin- 
cipal, interest, and costs due upon such mortgage or mortgages, and 
of^ the rents and profits of the mortgaged premises received by such 
mortgagee or mortgagees, or by any other person or persons, by his, 
their, or any of tlieir order, or for his, their, or any of their use, in 
case such mortgagee or mortgagees shall have been in possession of the 
mortgaged premises, or of any part thereof; and that tne commissioners 
do then cause due notice to be given in the London Gazette^ and in such 
other of the public [*] papers as they shall think fit, when and where [ *551 ] 
the said mortgaged premises are to be sold before them, or by public 
auction at any other place or places, if they shall so think fit ; and that 
such sale be made accordingly. AND I DO FURTHER ORDER, 
That all proper parties do join in the conveyance or conveyances to the 
purchaser or purchasers, as the said commissioners shall direct. AND 
1 DO FURTHER ORDER, That the monies to arise from such sale 
be apph'ed, in the first place, in payment of the expenccs attending 
such sale, and then in payment and satisfaction of what shall be found 
due to such mortgagee or mortgagees, for principal, interest, and costs ; 
and that the surplus of the said monies (if any) be paid to the assignees 
of the estate and effects of the said bankrupt : but in case the monies 
to arise from such sale shall be insufficient to pay and satisfy what shall 
be found due to such mortgagee or mortgagees, I ^o order, that such 
mortgagee or mortgagees be admitted a creditor or creditors under such 
commission for such deficiency, and to receive a dividend or dividends 
thereon out of the bankrupt's estate or effects, rateably and in propor- 
tion with the rest of the creditors seeking relief under the said com- 
mission, but so as not to disturb any dividend or dividends then already 
made : and for the better making such enquiry, and taking such account 
as aforesaid, and making a title to such purchaser or purchasers, I DO 
ORDER, That all parties be examined by the said commissioners, upon 
interrogatories or otherwise, as the commissioners shall think fit, and 
do produce before the said commissioners, upon oath, all deeds, papers, 
and writings in their respective custody or power, relating to the estate 
or effects of the said bankrupt or bankrupts, as the commissioners shall 
direct. 

LOUGHBOROUGH, C. 

(1) It is settled that this act does not apply to equitable mortgages. Vide Exjxirtt 
Payler, 16 Ves. 434. The validity of an equitable mortgage is never referred to the 
Commissioners. When an equitable mortgage is established, a reference is made to the 
Commissioners to take an account of wliat is due upon it. See Hx parte Jennings, 
1 Madd. Rep. 331. et seq. 
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ADDENDUM. 

To Sennet ColL v. Carey, anieth 1 voL 390^ add the following note " It appean from 
Reg. Lib. as to the subeequent proceedings that the master ic p oct e d the delendanta 
cnild make a good title. The agreement was thoefora cffectofltid Reg. lib. 



" 1792. A. foL 509. 
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PRINCIPAL MATTERS. 



A 
ACCOUNT. 

1 HERE maf be a decree for an account, with- 
out declaring the will well proved (^1^ 
herhert v. FUxherberi) Page S51 

Where a party has lain by a great lenj^ of 
time, and suffered an estate to be distnbuted, 
he shall not have an account {Hercy ▼. Din^ 
woody) 257 

An account of rent only ordered for six years 
prior to the bill being filed (Mercy v. Bmard) 

468 

The account of rents and profits in a doubtful 
case, only directed from the time of the bill 
being filed {Forder t. Wade) 5S0 

ANNUITY-ACT. 

A grant of a certain sum out of dividends, to 
which a feme covert is entitled to her separate 
use, is an annuity within the act, and must be 
enrolled {Hood v. Burlion) 1 9 1 

The memorial must recite all the interest of the 
parties, and all the instnmients by which it is 
secured, or the default will be fatal (S. C.) 

wd. 

The memorials of grants of annuity must set 
out all the secunties, and the whole trans- 
action (Duke of Bolton v. William) S97 

So of assets of part of a subsisting ^annuity 

(s. c.) ibid. 

Where this is not the case, the Court would not 
order a return of purchase-money out of 
arrears in court (S. C.) ibid, 

ANSWER, 
See Demueaea. 



APPOINTMENT, 
See Power. Feme Coviet. 

ASSETS, 
Equitable. Vide EqtdiMe AueU, 

Court will not marshal assets for a diaritj 
(Makekam v. Hooper) Page \SS 

ATTACHBIENT. 

On a subpoena served abroad {SeaU ▼. Hemgk) 

913 

ATTORNEY awd CLIENT. 

An attorney cannot take a bond of his client 
for unliquidated costs, but though settled by 
bond and mortgage they may he taxed {New* 
man v. Payne) 350 

AWARD. 

Exceptions will lie to an award: but they most 
be to matters on the face of it {&A r. 
MUHgan) 117 

But these exceptions upon a re-haarioc over- 
ruled, the order being, that the awara should 
be final 536 

B. 
BANKRUPT. 

A creditor having proved under a commission 
and received a dividend, in order to proceed 
at law against the bankrupt or his bail, must 
refund the dividend ( While, ex parte) 114 

Commission of bankruptcy supersedcdp bemg 
against an un-certificated bankrupt (Brown, 
eje parte) . SIO 

Cc 4 BiU 
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Bin agfunst the executor and assignees of a 
certificated bankrupt, for an x account, the 
assignees demurred, and the demurrer al- 
lowed, the executor being alone answerable 
to creditors ( Utterson v. Mair) Page 270 

BARON AND FEME, 
See PowEB. 

A married woman having separate property 
agrees with the landlord to pay an additional 
rent for her husband*s house, in consequence 
of haying it better fitted up. She dies and 
the husband files a bill for the return of the 
money, and to have the agreement delivered 
up as fraudulent on him. Bill dismissed 
(Matters v. Fuller) 19 

Interest of a fund in court ordered to be paid 
to the wife, the husband being in a state o( 
imbecility of mind (Bird v. Le Fevre) 100 

A feme covert being entitled to the interest of 
funds for life, her husband makes a general 
assignment for the benefit of creditors, the 
assignees shall not take the dividends, with- 
out making a provision for the wife {Pryor v. 
ITtU) 139 

[And the wife held equally entitled, although 

the children were provided for aliunde ibid.] 

.Husband recdves interest of wife's separate 

property, her representatives shall have no 

account (Squire v. Demi) 326 

Husband*! assignment of wife's property will 
not bar her equity (Pope y. Crashaw) ibid. 

Wife's fortune was settled, but no provision 
made for payment of the interest during 
coverture. She lef^ his house and afterwards 
lived in adultery: on bill filed by the husband 
to be paid the dividends, the Court would not 
decree payment without a provision for the 
wife, but ordered future dividends to be paid 
into court (Ball v. Mordgomerif) 339 

In an account of dividends of the wife's separate 
proper^ received by the husband, consider- 
ation should be had of his extra expence in 
her maintenance, in consequence of her being 
a lunatic {Attorney General v. Pamther) 409 

BILL. 

A bill in this court cannot be maintained by a 
sovereign prince in India against the East 
India Company, for an account of monies, 
4rc, paid in consequence of treaties, in the 
nature of foederal conventions for the pro- 
tection of their respective territories (Nabob 
of Arcot v. East India Covipany) iso 

Will in 1754, gave a mortgage to a charity; no 
bill till 1792; his Honor would not dismiss it, 
but ordered a reference to enquire into cir- 
cumstances (Pickering v. Earl of Stamford) 

214 

BILL or REVIEW. 

Though a bill of review cannot in general be 
brought to reverse a decree after 20 years, 
that does not apply to persons having con- 



tingent inter^ts, and then not existing, or 
being under disabilities (LyUon v. LytUm) 

Page 441 

C. 
CHARGE. 

[If a party is chained by his own examinatioD, 
he may read the whole of that examination 
in his discharge (Blount v. Burrow) 78] 

On estates in equal proportions, means ^yro rata 
on the value ( Warded v. WardeO) 286 

Upon a lunatic's estate falline in to him as 
representative of his sister, shall sink for his 
heir at law (Compton v. Oxenden) 397 

CHARGE AND DISCHARGE. 

[If a party be charged by his own examinadoa, 
&c, he is entiiledto read the whole (^ Utnlus 
discharge (Blount v. Burrow) 72] 

CHARITY. 

Where an estate is given to a charihr, and the 
rents are aflerwaras increased, there is no 
resulting trust for the heir at law, but the 
charity shall have the surplus rents (Altorwey 
General v. Haberdashers* Company) 103 

Court will not marshal assets for a charity 
(Makeham y. Hooper) 155 

[Where there is a visitor, the Coiirt will not 
interfere in the management of a charity, 
except in cases of gross abuse (Attorney Genersl 
V. FouHdUng Hospital) 165] 

Bill for personal estate secured by mortgage 
given to a charity, the will was m 1754, do 
bill filed till 1792, his Honor would not disiDi» 
the bill : but ordered a reference to emwire 
into circumstances (Pickering v. Emi tf 
Stamford) 214 

Devise of real and personal estate to tmateei to 
take a house for k school, to educate children 
and grandchildren of particular persons, asi 
other children; good as to the particular ob- 
jects, but bad as a general charity (Blatifori 
v. Fackerell) 394 

Gift of personalty to establish a school, not withis 
the statute of Mortmain (Attorney Generals, 
Williams) sn 

CHILDREN. 

(Who shall take by the description of children.) 
A specific sum given to the six children of i. 
A, had six children at the time ; one more wai 
born after the will, but before the making of 
the codicil, she shall not take a share with tbe 
six born before (Sherer y. Bishop) SS 

Although where fortunes are given to childRa 
(living the father! with provision for main- 
tenance, that shall not be raised, but aoco- 
mulate, when the father is of ability to main- 
tain them, yet when the children's fortune oa 
a second marriage were settled to use of the 
motlicr for life, with a provision for 
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nance out of the interest of the liind, the Court 
ordered an allowance {Mwufy v. Earl Howe) 



Page 223 



CODICIL, 



Duly attested, to pass real estates annexed 1)y 
testator to a will, of lands, is a republication 
of the will, and shall pass after-purchased 
lands (Barnes v. Crow) 2 

Testator gave a residue to relations named in 
his will: he made a codicil which he directed 
to be taken as part of his will ; and a second, 
by which he gave legacies, but gave no such 
direction ; in this codicil there were legacies 
given to two of his relations : they shall take 
shares of the residue {Sherer r. Bishop) B5 

COMlflSSION to examine Evidence abroad. 

In order to obtain such commission, it is suf- 
ficient to state the name of the witness, that 
his evidence is material, and that he is abroad ; 
not the points to which he can give evidence 
(Oidhstm V. Carieton) 88 

COMMISSION execuUd abroad. 

The sending it out and receiving it back must be 
proved by affidavit (Bourdillon v. Adair) 100 

CONTEMPT. 



Court refused to commit a prisoner for non- 
payment of the money, as a close prisoner, for 
a further contempt (Call v. Mortimer) 89 

Prisoner for contempt must be dischu^ed on 
putting in answer, notwithstanding exceptions 
are taken to it (Wallop v. Brown) 212 

[But may] be detained till further answer, [after] 
exceptions allowed (S. C.) 223 

Defendant in court discharged on putting in 
answer and depositing a sum for costs, subject 
to taxation (Broughton v. Martyn) 296 

COPYHOLD, 

Surrendered will pass by a deed not attested 
according to statute of Frauds (Habergham v. 
Vincent) 353 

The freehold in the lord will support a con- 
tingent remainder (S. C.) ibid. 

A widow shall not have free-bench of a trust 
estate in a copyhold (Forder v. Wade) 520 

COSTS, 
See Contempt. 

A sum certain given for costs, where small 
(Wiling y.WUding) 100 

Where a defendant has not applied for an in- 
junction in the first instance, it shall be with- 
out cosU (Hardcastle v. ChaUle) 1 63 

Where an heir is brought before the Court in a 
charity cause, though it is determined that 
there is no resulting trust for him, he shall 
have his costs (Attorney General v. Habere 
dasher^ Company and Tonnu) 178 



After a report that an amendmettt is imperti- 
nent, a motion to tax costs may be made im- 
mediately (Muscot V. Haiked) Page 222 

CREDITOR, 

See Equitable Assets. 

A creditor by bond cannot stand his own in- 
surer and charge the premium to his debtor 
(Hutchinson v. Wilsofi) 488 

D. 

DEBT. 

Though a legacy may release a debt where the 
security is uncancelled, it must clearly express 
the intent (Wilmot v. Woodhouse) . 827 

DECREE, 
See Account. 

DEED, 

See Will. 

DEMURRER. 

Where a bill seeks discovery of matter wbidi 
the defendant is not obliffed to answer, he 
must take advantage of it by demurrer 
(Selby v. Selby) ll 

Demurrer of another cause depending, over- 
ruled, the cause depending being such as 
would not be effective, and the present bill 
making new parties. (Iaiw v. Bigiv) 60 

To a bill for redemption because other defend- 
ants had been in possession 80 years, over- 
ruled, the fact not appearing on the &ce of 
the bill, but by averment in the demurrer 
(Edsell V. Buchanan) 2S4 

By the assignees to a bill filed againtt the exe- 
cutor, and heir of a certificated bankrupt iJ- 
lowed ( Utterton v. Jiiair) 870 

Demurrer to a bill for dower over-ruled, tliough 
it stated no impediment to suing at law 
(Mundy v. Munai/) 894 

To a discovery oi trading as well asof an act of 
bankruptcy over-ruled (Chambers ▼. TTkomp* 
son) 434 

To a cross-bill to have an usurious security de- 
livered up, not offering to pay the sum really 
due, allowed (Mason v. Gardiner) 436 



DEMURRER. 

Where a bill prays discovery and rdief, the 
plaintiff being entitled to discovery only, a 
general demurrer allowed (Coliis ▼• Swayne) 

480 

DEPOSIT, 

See Exceptions* 

DEPOSITIONS. 

[Of a fordgner to be translated into English and 
so returned under the commission (Lord 
Belmore v. Anderson) • - 90} 
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Depositions de bene eue having been taken upon 
an order obtained without notice to the de- 
fendantSy suppressed (Loveden y. Lord MiU 
ford) Page 540 

DEVISE, 
See Limitation. 

Of lands not in settlement upon testator's wife 
will pass the reversion in fee of those settled 
(Gkwer v. Spendhve) 337 

The dtuation of a testator and his family taken 
into consideration, in questions relative to 
the validity of a devise {Lytton v. Lyttom) 

441 

After a clear foSt to a college of three present- 
ations to a living, their interest cannot be ex- 
tended fay doubmil words {Emanuel College 
V. Bithop ef Norwich and Others) 48 1 

A. dented his estate in strict settlement, and 
orders other estates to be sold and converted 
into personalty, and the produce with the re- 
sidue of his personalty to be laid out in lands 
in A. contiguous and convenient to his estate 
in A. and by strong expressions (though with- 
out direct words) snewed he intended it to be 
to the same uses, it was decreed so to be 
(BrowH V. De Laet) 527 

DONATIO moHigcausL 

JDanatio mortis causd may be for a particular 
purpose (Biount v. Burrow) 72 

A cheque on a banker given in the last illness, 
unl«s ofiered for payment during the life, not 
a good donatio mortis causd (Tate v. Holbert) 

886 

Nor a promissory note ^ven in the same man- 
ner (& C.) ibid, 

DOWER. 

Demurrer to a bill for dower over-ruled, though 
it stated no impediment to suing at law 
{Mundy v. Mund^) 294 

A settlement made upon a female infant, by 
which an estate was settled on the husband s 
mother for life, remainder to the husband for 
life, remainder to the wife for life, with re- 
mainder over, in bar of dower, shall not bind 
the wife in re«;ard the motner might (as she 
did) survive the husband, she may therefore 
elect to take the provbion, or her dower and 
free-bench {Caruthers v. Caruthen) 500 

E. 

ELECTION. 

if. by marriage settlement provides an annuity 
for the eldest son of the marriage : he after- 
wards, by will, gives to the eldest son a real 
estate for life, with remainders over: the 
eldest son roust elect, between this pro- 
vision and the annuity {Blake y. Bunbury) 21 

Under a settlement the sister of a tenant in tail 
was entitled to an estate for life (subject to 



bis estate tail) taking also an interest under 
the brother's will, who had treated the settled 
estate as his own, she must elect (Finch v. 
Fineh) Page 3% 

A settlement made upon a female infant, by 
which an estate was settled on the husband s 
mother for life, remainder to the husband for 
life, remainder to the wife for life, remainder 
over, in bar of dower, not binding upon the 
wife, til regard the mother might (as she did) 
survive the husband: the wife may therefore 
elect to take the provision, or her dower and 
free-b^dch (Caruthers v. Caruthers) 500 

ENTRY. 

Hie entry of a widow, as guardian to a son, does 
not prevent his having such a seisin as to cod- 
v^ title to his customary heir (Forder v. 
Wade) 521 

EQUITABLE ASSETS. 

A creator having five bonds, one of which had 
been paid before bill filed, afiefwards a decree 
that the specialty creditors should abate in 

Eroportion ; he shall not be called upon to 
ring back what he had received, but only 
shall abate on the out-standing debt (Low" 
thkm V. Basel) 167 

EQUITY. 

A mortgage term outstanding will bar an eject- 
ment at law even between heir and devisee 
claiming subject to the cbane ; the only re- 
medy therefore is in a court of equity (Barnes 
V. Crow) i 

Court of equity will not relieve against pip 
chasers of a term from executor or admink- 
trator after length of possession, even under 
suspicion of fraud (Andrew y. Wrigley) 135 

There is no eouity between the heir at law of s 
lunatic and nis personal representative (Comfh 
ton V. Oxenden) 397 

ESTATE (real and personal). 
See Exoneration, Equity. 

Contracted for, but contract dismissed on ac- 
count of testator's estate made part of resl 
estate, and the money should be laid out io 
land to the same uses ( WMttaher v. fVhittoier) 

51 

Money was by settlement to be laid out in land, 
to be settled to the use of husband for life, 
remainder to raise portions for younger chil- 
dren: the nionev was afterwards vested by 
order of the husband, in Southhtea annuities; 
aflerwards, by will he devised generally, sll 
his manors, &c. to certain uses : the money io 
the funds must be hud out in land (HieimM 
V. Bacon) S55 

A contract to sell will not in all cases convert 
the real into personalty, and it shall not be 
so to defeat the party's intention (Folfyf. 

. Percival) 419 
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[EXAMINATION. 

A party charged by his examination may read 
the whole of it in his discharge (Blount v. 
Bumne) Poge 7S 

As to the examination of a foreigner, vide 

** FOREIOKEA."] 

EXCEPTIONS, 

See Award, Contempt. 

Where the accq)tant prevails in any of the ex- 
ceptions, [it was once held he was] entitled 
to the deposit {Parker t. Prout) 1 

[But it is now generally divided. Editor's note.] 
Will not lie to an infant's answer {Copekmd v. 
Wheeler) ^ss 

[EXCHANGE. 

As to whether a power to exchange includes a 

Sower to make partition, qweref semble not. 
ee Abell v. Heathcote^ S78. and Editor's 
note.] 

EXECUTOR OR ADMINISTRATOR, 
See Demurrer, Bankrupt. 

Where there are debts, may sell testator's term 
specifically devised, and even in suspicious 
cu>cumstances of fraud, after long possession, 
by purchase. Court will not relieve {Andrew 
V. tVrigley) 125 

Testator gives to defendant several benefits, in 
case she continues unmarried, but gives her 
a sum of money secured on a market oftio- 
lutelv and makes her executrix, the residue 
shall go to the next of kin {Nourte v. Finch 
Horniby v. Finch) 239 

Executrix having a life estate, residue to be di- 
vided among next of kin {Zouch v. Lambert) 

326 
EVIDENCE, 
See Commission, Depositions. 

As to reading defendant's examination in evi- 
dence {Blount V. Burrow) 72 

The examination of witnesses, being foreigners, 
must be in English, and the interrogatories 
and their answer translated by sworn inter- 
preters (Lord Belmore v. Anderson) 90 

De bene esse, see Witnesses. 

EXONERATION. 

One master of both funds charges a debt which 
was personal on the real estate : his heir shall 
not have it exonerated by the personal estate 
{Hamilton v. Worhy) 199 

Personal estate shall not be applied to exonerate 
the real, where it would oefeat the intention 
{Foley V, Percival) 419 

F. 

FATHER AND CHILD. 

Father restrained from exercising paternal au- 
thority over his children, by the Court, under 
certain circumstances ( Warner, ex parte) 101 



FEME COVERT, 

See Baron and Feme, Dowsi, Election, 
Infant, Power. 

Money invested in trust for a married woman, 
to pay her the interest for life, to her separate 
use, and after her decease, to such person 
and subject to such powers, &c. as she should 
by any instrument in writing from time to 
time, or bi/ will appoint, (during her present 
coverture) she cannot dispose otthe principBl 
at once by deed, but by a revocable act only 
{Socket and Wtfe v. Wraif) Page 485 

[FOREIGNER. 

As to examination of the depositions to be 
translated into English, and so returned under 
the commission (Lord Belmore T. Anderson 

90] 

H. 
HEIR AT LAW. 

Brought before court in a charity cause shall 
have his costs {Attomejf General v. Habere 
dasheri Company and Tonna) 178 

A, by will duly executed and attested, g^vet ml 
estate to certain uses, and in default, to such 
uses as he should declare by any deed exe- 
cuted in the presence of two witnesses, be by 
deed poll attested by two witnesses, dedares 
further uses : the deed poll is a testamentary 
act, but did not pass the freehold estate, be- 
cause not executed according to the statute 
of frauds, but passed copyholds {Habergham 
V. Vincent) 858 

There is no equity between the heir at law and 
personal representative of a lunatic {Compton 
V. Oxenden) 897 

Where the testatrix had given real and personal 
estate to pay the legacies, and the personal 
was sufficient, the resl estate shall descend to 
the heir {Chitty v. Parker) 411 

I. 

IMPERTINENT, 
See Costs. 

INFANT. 

Exceptions will not lie to an infant's answer 
{Copelandy, Wheeler) SS6 

Infant persons not existing, or under disabilities 
having contingent interests, not barred from 
bringing a bill of review, though a decree has 
been pronounced and enrollra twenty years 
{Lytton V. Lytton) 441 

Settlement upon a female infant, though said to 
be in bar of dower, under certain circumstances, 
does not bind her, and upon the death of the 
husband, she may elect to take the provirioQ 
or her dower and free-bench {Caruihersy. 
CanUhers) 500 
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INJUNCTION. 

Where a bill has been filed [and decree made] fof 
ah account, and a creditor comes in before 
the master, but afterwards brings an action, 
the court will grant an injunction {Hardcasile 
T. Chettle) Page 163 

Injunction to restrain the Foundling Hospital 
from building, jtr. on the grounds belonging 
to the hospital, refused (AUomey General v. 
ike FoundUng HotpUal) id 5 

To restrain a partner from recovering partner- 
ship funds, tne defendant being in contempt 
{Meadx. Sowers) 441 

To restrain an action against the auctioneer for 
the deposit, refused, where there had been 
great delay on the part of the vendor {IJoyd 
T.CoUett) 470 

To restrain an action against the auctioneer for 
the deposit, although the estate sold was re- 
presented as fireehold, with leasehold adjoin- 
ing, and turned out to be almost all lease- 
hold ; and although there had been great de- 
lay in making out the plaintiff's title {Ford^fce 
V. Ford) 494 

INTEREST. 

Of a contingent legacy between the death of 
^muit for life, and the contingency happen- 
ing, fidls into the residue {Shawe v. Cwuiffe) 

144 

Ordered to be calculated on sums reported due 
firom the date of the master's report {Cruise 
y.Lowth) 157 

Bot this order discharged (S. C.) 316 

INTESTACY. 

Testator leaves a residue to A. for life, re- 
mainder to B, for life, then to be divided 
among his (testator's) relations: this is a mere 
intestacy, and goes among testator's relations 
at his death {Masters v. Hooper) S07 

JOINTBNANT AND TENANT IN 
COMMON. 

A legacy given to two or more persons without 
words of severance makes a jointenancy : a 
remainder of two-thirds given to and amongst 
the children of A, and B. : they took as ten- 
ants in common ; . but the other third being to 
the children of C. they took as jointcnants 
{CampbeUy. Campbell) 15 

JURISDICTION. 
See Equity, Bill, Demurrer. 

K. 
KIN. Next of 
See Pebsokal Rfpresentatives* 

L. 

* 

LEASES. Renewal of. 

Lease for twenty-one years, at 1/. a-year (with 
covenant to renew from twenty-one years to 



twenty-one years, to make np ninety-moe 
vears) at the expiration of the first term, there 
being an arrear of rent due, and no applica- 
tion for renewal, lessor brought ^ectmeot 
and got possession, bill filed for a renewal 
(accounting for the delay) on pajrment of ar- 
rears and interest decreed {Rawesiorne v. 
Bendley) Page 415 

LEGACY, 
See Length op Time, Children. 

Where a legacy is contingent, the ioterest be- 
tween death of testator for Kfe, and the coo- 
tingeocy happening, fiUls into the residue 
{Shawe v. Cuniyfe) 144 

Though the gifl of a le^cy may release a debt, 
where the bond remains uncancelled, the in- 
tention must be clearly expressed {WUMwi v. 
IVoodhouse) 827 

Legacies of S. S, annuities (though testator had 
more than sufiicient of the stock to pay them) 
held pecuniary not specific {Stmmons v. FioA 
lance) 245 

Legacv of all the testators plate and linen in 
his house in S. (with the lease] to his wife : 
he had but one set of plate and linen, which 
was usually removed with the family firom 
house to house. The plate happened to be 
at B. the countir house, at his death, yet it 
passed to the wife {Land v. Devaynes) 537 

LEGACY VESTED. 

Testatrix gave lOOO/. to trustees to pay the in- 
terest to A, for life, then egualfy to be divided 
among her (testatrix's^ brothers and sisters : 
it vested at the testatnx*s death, and the re- 
presentatives of tliose who died in the life- 
time of the tenant for life shall take with the 
survivors {Roebuck v. Dean) 405 

Devise of real and personal estates to trustees 
to pay rents, jr. to wife for life ; then to pay 
a legacy to the daughter ; this is vested and 
transmissible (ilfo/e«ti;or/A v. Moleswortk) 40ti 

LENGTH OF TIME, 
See Equity, Specific PaooF. 

Raises a presumption that a l^acy has been 

Eaid {Jones y* TurbertiUe) 115 

ere a mortgage was given to a charity br 
will in 1754, no bill filed till 1793, referred 
to enquire into circumstances {Pickering v. 
Earl of Stamford^ «14 

Where a party has lain by for a great length of 
time, and sufiered an estate to be distributed, 
he shall not have an account {Hervy v. /)m- 
woody) 357 

LIEN. 

An order to pay money out of a particular fund 
gives the party a specific lien thereon {Smkk 
V. Everett) 64 
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A covenant to spply a certain portion of rents 
and profits to a particular me, given a ipecific 
litH upon the eitate {Leganl v. Hailgci) 

Page 4S1 

LIMITATION. 

" After failure of issue male of the testator," 
under particular circumstances meana, ** isme 
by that marriiige," and ii not too remote 
(Lyilon V. Lytton) 4*1 

Device of all the reit, midue, and remainder of 
etCate both real and personal, unio j1. to be 
placed out at interest until her age of twenty- 
one yean, or day of marruwe, and then the 
whole thereof, together with the intereit ac- 
cumulated thereon, to be paid to her to and 
for her use, during her natural life, and from 
and immedinlely after her decease, unto the 
heirt of her body lawfully beeocten, equally 
to be divided between them, snare and share 
alike ; and in default of such issue, or of the 
deaihof^. before twenty-one, or day of oar- 
riH);e, then over, an estate for life in A. 
{Jacait-^. AmyaU) a« 

UMITATION. StaMrof 

An acfount of rents of an estate held of trus- 
tees ordered only for the last six years before 
the biU filed {Hervg v. BaiUtrd) 468 

LUNATIC. 

Timber being felled on a lunatic's estate by a 
committee by order of the court, the produce 
is personal estate of the lunatic {Oiendon v. 
Comptm] _ SSI 

A chBi;ge upon a lunatic's estate falling into 4iim 
as reversioner uf his sister, shall sink for the 
heir at law (Compton v. Oreadon] 597 

In an account against the husband's estate of 
dividends of the wife's separate assets received 
by him, consideration to be had of his ej^ra 
expence of maintaining her, in consequence 
of her being a lunatic (AUomeif General 
FanUher) 4 

M. 

MAINTENANCE. 

Allowed (though the father of ability) under 
circiniularuxt (Mundj/ v. Earl Home) 

MARRIAGE iunlk Conienl). 
Condition gone by death of the parents {Mercer 

V. HaU) 326 

A general consent to anu vianvae sufficient 

(.S.S.) 

MEMORIAL, 
SeeAnsviTX Act. 



MONEY IN COURT. 

Court will retmn money decreed to parties on 
the application of persons having claims upon 
it [Duie of BottoK V. Wiltiam) Page 430 

MORTMAIN. 

A bequest of money to be laid out in land for 
the benefit of two preachers at a chapel, is 
void by the statute {Grievet v. Cate) 6T 

So though to be invested lUl an ehgMe pun^ate 
cmbekad (S.C.} Hid. 

Gift of part of the lund to if. and A the then 
preachers, void (S. C.) Hid. 

A general charity is void under the statute of 
mortmain {Btandford v. Fadierell) S94 

citizen of London cannot (under the custom) 
give land out of London in mortmain {Middle 
Ion V. Cater) 409 

A. (before the statute of mortmain^ gave real 
and personal estate to a use whicn would be 
within the statute, and the residue *-- 



being sufficient for the first use, the 
whole of the second gift shall go to the valid 
use [AUoraey Generai T. HartUy) 418 

Hie gift of penimaUt/ to eitaSlitk a school Dot 
within the statute of mortmain (Allonuy 
General v. IViilianu) S3S 

N. 



PAROL EVIDENCE. 

Admission of, as to disposal of a rendue, wbero 
a l^Bcy is given to the csecutor (Nomrie and 
Honubv V. Finch) US 

Admitted to shew that a conveyance which wa* 
absolute was meant only as a secori^, the 
written evidence shewing that the deed wa* 
not such OS was intended (CVip^ v. Jee) 4TS 

Not admissible to prove from convemtions be- 
fore and at the time of signing an agreement 
fur a lease, that the intent of the partiea wat 
opparent from the memorandum, though the 
some was written by the lessee, and the words 
" clear of all taxes ' (the purport of the con- 
vertAtion) were omitted in tne Memoraarfun 
{Richv.Jadatm) 514 

PARTITION. 
[As to whether a partition be included in a 

Siwer to exchange, qiuere f and see Meil t. 
tatheote, and the Editor's notes S7B] 



PARTNERSHIP, 
Account directed four yean afte 



A TABLB OF PRINCIPAL MATTERS. 



circumstances shewing that the partner re- 
tired from a conviction that the partnership 
was insolvent (Anderson v. Maltby) Page 423 

PERFORMANCE. (Specijic) 
See Specific Peefobmance. 

PERSONAL REPRESENTATIVE. 

No equity between heir at law of a lunatic and 
his personal representatives (Oxenden v. Oxen' 
den) 397 

Where testatrix cave real and personal estate to 
pay ImcieSy the personal being sufficient, the 
real shall not be sold for the next of kin 
(CkUty y. Parker) 411 

PLATE, 
See Legacy. 

PLEA. 
Inconnstent over-ruled {Nobkitsen v. HatHngt) 

253 

To a bill for parties to account that there was 
an agreement, that all matters in dispute 
should be referred to arbitration, over-ruled 
{Mich^ Y. Harris) 311 

That defendant's testatrix had neither construe 
the nor actual notice of plaintiiTs title, over- 
ruled, not denying the fact from whence the 
constructive notice was to be deduced (Jerard 
V. Semders) 323 

That the person, through whom the plaintiff 
claims, died a batchelor and without issue, 
ordered to stand for an answer, with liberty 
to except {King v. HolconiAe^ 439 

Plea to a lull of discovery and injunction, as to 
a specific performance of an agreement at 
law not to file a bill of injunction, bad, but 
the Court would not grant the injunction, as 
to the action at law {Anth v. Samboum) 498 



PORTION. 

A. agrees to assign land to her son, he paying a 
portion of 20,000/. to his sister : she afterwards 
by will, gives her sister a portion of 20,000/. 
liie rister shall take but one sum of 20,000/. 
(Fmdiy.Fin<^) 38 

POWER. (Execution of,) 

There bong a power in the marriage settlement 
to husband and wife to raise a sum of money, 
and dispose of it by joint appointment, and a 
power to husband to dispose of a second le- 
gacy by his sole appointment, upon an appli- 
cation of the first sum, the husband covenants 
not to exercise his sole power during the 
wife's life, or whilst the legacy is unpaid, 
without her consent, she being dead, he dis- 
poses of the other sum (the first being undis- 
charged) the appointment is good, the intent 
o£ the covenant being only for the wife's 
benefit in case of survivorship (Uxbridge, 
Ewrii^^y.Bmley) 13 



Power to exchange includes making partitioiL 
(A6ell y. Heathcote) Page Tin 

Power to a son to make a jointure, father and 
son covenant (on an intended marriage} to do 
so out of lands in Yorkshire. By the death of 
the father, lands in Yorkshire descend to the 
son, who dies without making a settlement, 
the lands are bound in the hands of the re- 
mainder man (Jackson y, Jackson) 468 

Money invested in trust for a mamed woman, 
to pay her the interest for life, to her separate 
use, and after her decease, to such person and 
subject to such powers^ 4rc. as she should by 
any instrument in writing from time to time, 
or by will appoint (during her present cover- 
ture]^ She cannot dispose of the principal at 
once, by deed, but by a revocable act only 
(Socket and Wtfe v. Wrai^) 46J 

PRACTICE, 

See Attachment, Account, Exceptions, De- 
Mua&EE, Commission, Contempt, Evidence, 
Costs. 

Where there is a l^cy to a charity, not neces- 
saiT to make the Attorney General a party. 
(ChUty y Parker) is 

As to orders for time to put in further answer 
after exceptions allowed (Gordon v. Pitt) 

In a crosS'Cause, service upon the clerk in court 
in the original cause good service (Gardiner 
V. Thomson) 478 

Publication of the original bill stayed dll answer 
in cross bill (S. C.) Hid, 

Costs on the allowance of demurrer, (S. C.) and 
general order on production of papers ad- 
mitted by the answer in defendant's custody 
ordered (S. C) 479 

PRESUMPTION, 
See Length of Time. 

PURCHASE. 

Where there is a purchase fi'om executors and 
long possessidn, even under suspicious cir- 
cumstances of fraud. Court will not relie?e. 
(Andrews y, Wrigley) 125 

Court would not return purchase-money for 
annuities not duly enrolled, out of arrears in 
court (Duke of BoUony, Witlidms) S97 

[A purchaser is entitled to interest on his de- 
posit and costs at law, and in equity until the 
title be made good. But vendor entitled to sub- 
sequent costs, and may enforce the contract 
if his title be good when the report is made. 
The rents belong to the vendor undl his title 
cleared (Pincke v. Curteis) Editor's note 335] 



R. 

RECEIVER. 

General orders as to receiver's accounts 157 

A tenant 
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A tenant in common in poflsenion shall gire 
security to account for a proportion of the 
rents to his co-tenant, or a receiver shall be 
appointed {Street v. AnderUm) Page 414 

RECITAL 

Of a charge for the benefit of one who is a party 
to the deed, omitting to recite an estate for 
life in remainder of the same party, shall not 
hurt her title {Finch t. -Radl) 38 

RELATIONS. 

Gift of a residue to A. for life, remunder to B. 
for life, then to be divided among hu sister's 
relations, a mere intestacy and shall go to 
relations living at hb d^Uh (Mmttert v. 
Hooper) §07 

REPUBUCATION, 
See WiLi, Codicil. 

RESIDUE. 
See Codicil, Executor, LiMiTATioM. 

Interest of a contingent lesacy, between the 
death of tenant for life and contingency hap- 
pening, fells into the residue {Skawr. CunHjfe) 

144 

Residue to be divided by executors, on an inde* 
finite term, vests at the death of the testator 
{StapletoH V. Palmer) 490 

Residue bequeathed by a father to three natural 
children equally. He afterwards gives two of 
them (daughters) marriage portions, th^ shall 
not be held a satisfaction pro tanto {Smith v. 
Strong and others) 493 

REVERSION. 

Devise of lands not in settlement on testator's 
wife, will pass the reversion in fee of the set- 
tled lands (G/bofr v. ^p^iuf/otv) 337 

In the sale of a reversion, part of the terms 
were, that the money should be paid at a 
^ven time ; that not beinff done by the de- 
fault of the vendee, the vendor was discharged 
his contract {Newman v. Rogers) 391 



S. 

SALE, 

See Reversion. 

SALE tfi this Court. 

Bidding opened where a considerable advantage 
offered [on terms of paying aii costs, charges, 
and ejtpences] and the estate ordered to be 
sold in one lot ( Watts v. Martin) 113 

After the sale and the Master's report confirmed, 
the bidding shall not be opened, but on [very] 
special circumstances ; mere increase of price 
is not sufficient for this purpose; but that 



tosetber with the person prindpally interested 
being a prisoner for debt at the time of the sale 
was held sufficient ( Watson t. Birch) Page 17S 
[This case however has been much disapprored. 
Editor's note IM.] 

SATISFACTION, 
See Residue. 

STATUTE OF FRAUDS, 
See Will, Heir. 

STATUTE OF LIMITATION. 

Account of rent not directed ferther bad^ than 
six years {Hercyy. Ballard) 468 

SPECIFIC PERFORMANCE. 
See Injunction. 

Court will not decree a specific perfomance of 
an agreement to purchase, wnere there is a 
doobtfiil title {Cooper y Venne) 80 

hUy be decreed after considenible delay, if the 
vendor has not demanded his deposit or shown 
a determination not to proceed in the pur- 
chase {Pink V. Curteis) S99 

But where the sale is of a reversion, the time is 
material, and the money not being paid by the 
day, by default of vendee, the vencfor was di^ 
charged from his contract {Neumum t. Riggers) 

891 

Cannot be decreed of an agreement with a 
variation made in it by the court {Jordan v. 
Sawkins) 477 

T. 

TENANT IN COMMON. 

A tenant in common in possession shall give 
security to answer a proportion of the rent to 
another tenant in common, otherwise a re- 
ceiver shall be appointed {Street v. Anderton) 

414 

TIMBER. 

Bill by infent, tenant in tail in reversion, to hare 
timber cut ; the timber ordered to be felled 
and the claims to be discussed wlien tenant in 
tide comes of age {MUdmay v. Mildmay) 76 

TIME. 

A notice for a given hour is satisfied by on at- 
tendance before the next {Knor v. Simmonds) 

433 

TRVST.{resulting.) 

See ExECUToa, Heir. 

Real and personal estate given to a use within 
the statute of Mortmain, results in proportion 
to the heir at law and personal representative 
{Middleton v. Cater) 409 



TRUST, {executory.) 

See Devise 4. {Broiunc v. De Laet) 

1% 



587 
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TRUSTEE. 

Purchases a leasehold estate devised to him for 
the use of the plaintiff^ at an appraisement, 
and afterwards gets a new lease m his own 
name; also purchases part of the testator's 
share, declared to be a trustee and account- 
able for the same to the phiintiff (Killick v. 
Flexne^) Page 1 60 

V. 

VENTRE (intpiciendo.) 

Writ de venire intpiciendo against a married 
woman (whose husband had been near 1 years 
abroad)_on the application of a defisee in a 
will {Waiiop ex parte) 90 

[VISITOR. 

Where there u a visitor of any charity the 
courts of equity will not control the manage- 
ment, fe. except in cases of gross tAuse^ et 
dniHa {AUomeyGeneraly^FlmmiUiMg Hospital) 

165J 

u! 

USURY. 

To contdtute usury there must be a loan : there- 
fore an agreement to purehase and pay rent 
till the purchase money paid, is not usury 
{Spurrier y. Mat/oss) 28 



W. 

WASTE, 
See LvNATic. 

WILL, 
See AccouvT, Hbir, Legacy. 

^^1 of lands republished by a codicil duly exe- 
cuted, and after-purchased lands shall pass 
(Barnes v. Craw) Page 2 

A deed may operate as a will (Habergham v. 
Fineent) 553 

An ordinal will ordered to be deliyered out of 
the Ecclesiastical Court to the solicitor to be 
produced, he giving security to return it un- 
defaced (Fordery.Wade) 476 

WITNESS. 
See EyiOBNCBy AccomrT. 

May be examined de bene esse being the only 
person that knew the fisusts, without stating 
the age (Ckolnumdiey, Ld. t. Earl of Oxford) 

157 

In order to obtain a commission to examine a 
witness abroad, it is not necesary to state the 
points to which he is to be txandned (Oldham 
Y.CariUm) 88 



WRIT, de ventre inspiciendo, 
(WflUop ex parte) 



90 



FINIS. 
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